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The | j 
Code of Criminal Procedure, 1973 


[As amended by the Code of Criminal Procedure (Amendment) 
Act, 1980] 


Note : Amendments made by the Amendment Act, 1978 and 
Amendment Act, 1980 have been printed in italics in 
the text of the Code 


An Act to consolidate and amend the law relating to Criminal Procedure 


Be it enacted by Parliament in the Twenty-fourth Year of the Republic of India 
as follows :— 


NOTES 


Previous Amendments.—The Code of Criminal Procedure, 1898, has been amend- 
ed from time to time by various Acts of the Central and State Legislatures. The 
more important of these were the amendments brought about by the Central 
legislation in 1923 and 1955. The amendments of 1955 were extensive and 
intended to simplify procedures and speed up trials as far as possible. In addition, 
local amendments were made by State Legislatures, of which the most 
important ones were those made to bring about separation of the Judiciary from 
the Executive. Apart from these amendments, the provisions of the Code 
of 1898, had remained practically unchanged through these decades and no 
attempt was made to have a comprehensive revision of the old Code till 
the Central Law Commission was set up in 1955. 


Reports of Law Commission.—The first Law Commission presented its Report 
(the Fourteenth Report) on the Reform of Judicial Administration, both civil 
and criminal, in 1958. It was not concerned with detailed scrutiny of the 
provisions of the Code of Criminal Procedure, but it did make some recom- 
mendations in regard to the law of criminal procedure, some of which required 
amendments to the Code. A systematic examination of the Code was 
subsequently undertaken by the Law Commission not only for giving concrete 
form to the recommendations made in the Fourteenth Report but also with the 
object of attempting a general revision. The main task of the Commission was 
to suggest measures to remove anomalies and ambiguities brought to light 
by conflicting decisions of the High Courts or otherwise, to consider local 
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variations with a view to securing and maintaining uniformity, to consoli- 
date laws wherever possible and to suggest improvements where necessary. 
Suggestions for improvements received from various sources were considered by 
the Commission. A comprehensive report for the revision of the Code, namely, 
the Forty-first Report, was presented by the Law Commission in September, 
1969. This report took into consideration the recommendations made in the 
earlier reports of the Commission dealing with specific matters and problems, 
as indicated below : 


1. Reform of Judicial Administration [Fourteenth Report] ; 


2. Evidence of Officers of the Mint and of the Indian Security Press regarding 
forged stamps, currency notes, etc. (connected with section 510 of the Code) 
[Twenty-fifth Report] ; 

3. Section 9 of the Code regarding the appointment of Sessions Judges, 
Additional Sessions Judges and Assistant Sessions Judges [Thirty-second 
Report] ; 

4. Section 44 of the Code and a suggestion to add a provision relating to the 

reporting of, and the disclosure in evidence about, offence relating to bribery 

[Thirty-third Report] ; 

Capital punishment [Thirty-fifth Report] ; 

Sections 497, 498 and 499 of the Code with reference to the question of 

granting bail with conditions [Thirty-sixth Report| ; 

7. Sections 1 to 176 of the Code {Thirty-seventh Report] ; and 


8. Law relating to attendance of prisoners in courts [Fortieth Report]. 


e = 


Another report viz., Forty-eighth Report was made by the Law Commission 
while the Codeof Criminal Procedure Bill, 1970, was before the Joint Committee 
of Parliament. This Report dealt with the following points : 


1. Proposal to confer jurisdiction on the C.B.I. to make investigation in respect 
of certain offences relating to subjects in the Union List. 
Creation of courts under Union legislation. 
Proposal to make confessions made to senior police officers admissible in 


2. 

8. 
evidence subject to certain safeguards. 

4. The extent of legal aid to the poor which may be provided for in the Code. 

5. Proposal to take away powers of revision against interlocutory orders. 

6. Provision for grant of anticipatory bail. | 

= 


Question whether maintenance under section 488 can be i i 
of indigent parents. provided for in respect 


8, Provision for filing written arguments. 


9. Suggestions for improvements in the Code in oth . ' 
i i a. an ! er res w | 
curtail delays in investigation, trial or appeal. ww... 


10. Provision relating to “appointment” of Sessions Judges and other officers 
11: Design to commit an offence... ti to wsi onl on | 
12. Admissibility of statements recorded by Magistrates. 

13. Abolition of commitment proceedings. 

14. Examination of the accused. 

15. Sentencing. 
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16. Consultation by the Government with the Court, before exercising powers 
of pardon, etċ. 


17. Appeals against acquittals. 

18. Appeals under article 134 of the Constitution. 
19. Maintenance—other points. 

20. Wife divorced extra: judicially. 


21. Scope of section 488 to be extended to mother of illegitimate child and girl 
rendered pregnant. 


22. Legal aid in proceedings for maintenance ; and 
23. Cancellation of maintenance. 


The new Code is based mainly on the recommendations contained inthe Reports 
of the Law Commission referred to above. 


CHAPTER I 
PRELIMINARY 


Short title, extent and commencement. | 
1. (1) This Act may be called the Code of Criminal Procedure, 1973. 
(2) It extends to the whole of India except the State of Jammu and Kashmir : 


Provided that the provisions of this Code, other than those relating to Chapters 
VIII, X and XI thereof, shall not apply— 

(a) to the State of Nagaland, 

(b) to the tribal areas, ` 


but the concerned State Government may, by notification, apply such provisions 
or any of them to the whole or part of the State of Nagaland or such tribal 
areas, as the case may be, with such supplemental, incidental or consequential . 
` modifications, as may be specified in the notification. 


_ Explanation: In this section, “tribal areas” means the territories which 
immediately before the 21st day of January, 1972, were included in the tribal 
_areas of Assam, as referred to in paragraph 20 of the Sixth Schedule to the 
Constitution, other than those within the local limits of the municipality of 


Shillong. A ) | 
(3) It shall come into force on the Ist day of April, 1974. 


à NOTES 


Non-applicability to J. & K. State.— Like the old Code, the new Code also does 
not extend to the State of Jammu and Kashmir in view of the special procedure 
prescribed under article 370 of the Constitution for legislation for that State in 
respect of matters mentioned in the Concurrent List. 


‘cability to Nagaland.—As regards the State of Nagaland and the tribal 
ee r ati im specified in the Sixth Schedule to the Constitution), most of 
the provisions relating to (a) security proceedings (Chapter VIII), (6) maintenance 
of public order and tranquillity (Chapter X) and (c) preventive action of the 
police (Chapter XI) are already in force in large measure in those areas. Hence 


` 
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the proviso stipulates that other provisions contained in the Code shall not apply 
to Nagaland and tribal areas unless the concerned State Government extends 
them by notification with such modifications, etc., as may be necessary. 


Presidency towns.—The old Code had also excluded from its purview the 
Commissioners of Police in the Presidency Towns, the police in Bombay and 
Calcutta, the village headmen in the erstwhile State of Madras and the village 
police officers in the composite State of Bombay. The new Code has omitted 
these exceptions and it now applies uniformly in all these towns. 


Definitions. 
2. In this Code, unless the context otherwise requires,— 


(a) “bailable offence” means an offence which is shown as bailable in the 
First Schedule, or which is made bailable by any other law for the time 
being in force ; and ‘“‘non-bailable offence’? means any other 
offence ; 


(b) “charge” includes any head of charge when the charge contains more 
heads than one ; 


(c) “cognizable offence” means an offence for which, and “cognizable 
case’? means a case in which, a police officer may, in accordance with 
the First Schedule or under any other law for the time being in force, 
arrest without warrant ; 


(d) “complaint” means any allegation made orally or in writing to a 
Magistrate, with a view to his taking action under this Code, that some 
person, whether known or unknown, has committed an offence, but 
does not include a police report. 


Explanation: A report made by a police officer ina case which 
discloses, after investigation, the commission of a non-cognizable offence 
shall be deemed to be a complaint ; and the police officer by whom such 
report is made shall be deemed to be the complainant ; 


(e) “High Court” means,— 
(i) in relation to any State, the High Court for that State ; 


(ii) in relation to a Union territory to which the jurisdiction of 
x High Court for a State has been extended by law, that High 
ourt ; 


(üii) in relation to any other Union territory, the highest Court of 
ge appeal for that territory other than the Supreme Court of 
ndia ; 


(f) “India” means the territories to which this Code extends’ : 


(g) “inquiry” means every inquiry, other than a trial, conducted under 
this Code by a Magistrate or Court ; 


(h) “investigation” includes all the proceedings under this Code for the 
collection of evidence conducted by a police officer or by any person 


a aa a Magistrate) who is authorised by a Magistrate in this 
ehalf ; 


(i) “judicial proceeding” includes any proceeding in the course of which 
evidence is or may be legally taken on oath ; 
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(j) “local jurisdiction”, in relation toa Court or Magistrate, means the 
local area within which the Court or Magistrate may exercise all or any 
of its or his powers under this Code [and such local area may comprise 
the whole of the State, or any part of the State, as the State Government 
may, by notification, specify] ; 


(k) “metropolitan area” means the area declared, or deemed to be ddia, 
under section 8, to be a metropolitan area ; 


(D “non- cognizable offence” means an offence for which, and ‘‘non- 
cognizable case” means a case in which, a police officer has no autho- 
rity to arrest without warrant ; à 


(m) “‘notification’”” means a notification published in the Offcial 
Gazette ; | 


(n) “offence” means any act or omission made punishable by any law for 
the time being in force and includes any act in respect of which a 


complaint may be made under section 20 of the Cattle-trespass Act, 
1871 (1 of 1871); 


(o) “offcer in charge of a police station” includes, when the officer in 
charge of the police station is absent from the station-house or unable 
— from illness or other cause to perform his duties, the police officer 
present at the station-house who is next in rank to such officer and is 
above the rank of constable or, when the State Government so directs, 

any other police officer so present ; 


(p) “place” includes a house, building, tent, akid and vessel ; 


(q) “pleader”, when used with reference to any proceeding in any Court, 
means a person authorised by or under any law for the time being in 
force, to practise in such Court, and includes any other person appoin- | 
ted with the permission of the Court to act in such proceeding ; 

(r) “police report” means a report forwarded bya police officer to a 
Magistrate under sub-section (2) of section 173 ; 


(s) “police station” means any post or place declared generally or specially 
by the State Government, to be a police station, and includes any locak 
area specified by the State Government in this behalf ; 


(t) “prescribed” means prescribed by rules made under this Code ; 


(u) “Public Prosecutor” means any person appointed under section 24, 
and includes any person acting under the directions of a Public 
Prosecutor ; 

(v) “sub-division” means a sub-division of a district ; 


(w) “summons-case” means a case relating to an offence, and not being a 
warrant-case ; 


(x) “‘warrant-case’’ means a case relating to an offence punishable with 


death, imprisonment for life or imprisonment for a term exceeding two 
years ; 


(y) words and expressions used herein and not defined but defined in the 
Indian Penal Code (45 of 1860) have the meanings respectively assigned 
to them in that Code. 


NOTES 


“Complaints” [sec. 2(d)].—According to the definition of “complaint” in sec- 
tion 4(A) of the old Code, a complaint did not ificlude a report of a police officer. 
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The Code also used di fferent expressions relating to reports of police officers, as 
follows : 

a. “Police report” [Ss. 133(i), 145@, 147, etc.]. 

b. “Report of a police officer” [Ss. 4(i)(A), 114, etc.]. 

c. “Report in writing made by any police officer” [S. 190(;)(b)]. - 

d. “Report” simpliciter [Ss. 62, 174(i)]. 


Certain questions arose as to the meaning of some of these expressions. In view 
of the conflicting decisions and uncertainty prevailing in this behalf, the Law 
Commission recommended suitable changes in the definition of “complaint 
to clarify “that reports made by the police on an unauthorised investigation 
of non-cognizable cases are ‘complaints’ ”. This definition incorporates these 
changes. 


The explanation clarifies the intention that the police report will be 
deemed to be a complaint only if the offence is discovered, after fnvestigation 
by the police, to be a non-cognizable one. It has further been clarified that in 
such a case the police officer who makes the report shall be deemed to be the 
complainant. 


Maintenance application not a complaint.— One of the ingredients of a complaint 
is that it should contain an allegation of the commission of offence. An 
application under section 125 for maintenance does not contain any allegation 
of the commission of any offence. Hence, such an application cannot be 
treated asa ‘complaint’ as defined in clause (d) of section 2 of the Code— 
Jugtambalal J. Gandhi v. State of Gujarat 1975-76, Mah. Cr. Reporter, 
437. 


“Inquiry” (sec. 2(g)|.—In the definition of ‘inquiry’ in the old Code, the verb 
used was ‘includes’. In the definition in the new Code, the word used is “means”. 
This change indicates that the definition in the new Code has been made exhaus- 
tive rather than illustrative orinclusive.— State of Maharashtra v. Chandrashekhar 
Nilkanth 1975, Mah. LJ 607. 


“Local jurisdiction” [sec. 2(j)].—This definition has been added with a view to 
shortening the language used in some sections of the old Code. The old Code 
used the expression “a Court within the local limits of whose jurisdiction the 
offence was committed” in sections 177 to 183. This has been shortened and 


simplified as “a Court within whose local jurisdiction the offence was commit- 
ted’’, in the definition. 


Power of State Government to extend ‘local jurisdiction’ .—Originally, the jurisdiction 
of a Magistrate under the new definition was confined to a district only. This 
created difficulty in enabling the appointment of Magistrate with jurisdiction 
beyond a district, such as when Special Judicial Magistrates had to be appointed 
to try certain categories of cases or cases involving inter-district ramifications. 
The definition ‘local jurisdiction’ has, therefore, been amended by the Amend- 
ment Act, 1978 to empower the State Government to define the local jurisdic- 
tion as extending to the whole of the State or to any part thereof where necessary 
as for instance in cases of Special Courts or Special Judicial Magistrates. 


“Metropolitan aew” [sec. 2(k)].—The definition is consequent upon the 
replacement of presidency towns by metropolitan areas and the appoint- 


a metropolitan magistrates in those areas [Ss. 8 and 16—19 of the new 
ode]. 


Sec. 3 l PRELIMINARY 7 


“ Non-cognizable offence” |sec. 2(1)].—The definition is intended “to emphasise 
that a police officer has no authority to arrest a person without warrant in a 
nomcognizable case”. 


“Place” (sec. 2(p)].—The definition of ‘‘place’” has been extended to include a 
vehicle in order to remove a doubt expressed by the Supreme Court in 
Bhagwanbhai v. State [1963] 3 SCR 386, that a motor vehicle was not a “place” 
within the meaning of sections 102 and 103 of the (old) Code, so that the 
formalities laid down by those sections need not be observed when a motor 
vehicle was to be searched. Incidentally, the new definition also removes a 
lacuna in the old definition because, as a motor vehicle was not considered a 
“place”, the power of search was not considered to cover power to search a 
motor vehicle. 


“Pleader” [sec. 2(q)].—The old definition of ‘pleader’ enumerated various 
classes of practitioners of law who could come within that definition. The new 
definition is simple. < 


“Police report” [sec. 2(r)].—The expression ‘police report’ has been defined 
consequent upon the new modified definition of ‘complaint’ [sec. 2(d@)]. 


“Warrant case” [sec. 2(x)].—The definition secures that offences punishable with 
imprisonment fora term exceeding two years could betried by the summons- 
case procedure. Inthe old Code the limit was one year. The Law Commis- 
sion had recommended that for securing expeditious disposal of a larger number 
of cases, particularly those under special laws, summons-case procedure should 
be prescribed for offences punishable with imprisonment upto three years 
instead of one year as it was then. However, the limit has been raised to two 
years only. i 


Construction of references. 
3. (1) In this Code, — 


(a) any reference, without any qualifying words, to a Magistrate, sha!l be 
construed, unless the context otherwise requires, — 


(i) in relation to an area outside a metropolitan area, as a reference 
to a Judicial Magistrate ; 


(i) in relation to a metropolitan area, as a reference to a Metropolitan 
Magistrate ; 

(b) any reference to a Magistrate of the second class shall, in relation to an 
area outside a metropolitan area, be construed asa reference to a 
Judicial Magistrate of the second class, and, in relation to a metropoli- 
tan area, as a reference to a Metropolitan Magistrate ; 


(c) any reference to a Magistrate of the first class shall, — 


(i) in relation to a metropolitan area, be construed as a reference to a 
Metropolitan Magistrate exercising jurisdiction in that area ; 


(ii) in relation to any other area, be construed as a reference 
to a Judicial Magistrate of the first class exercising jurisdiction in 
that area ; 

(d) any reference to the Chief Judicial Magistrate shall, in relation to a 
metropolitan aréa, be construed as a reference to the Chief Metro- 
politan Magistrate exercising jurisdiction in that area. 


g = CRIMINAL PROCEDURE CODE Sec. 3 


(2) In this Code, unless the context otherwise requires, any reference to the 
Court of a Judicial Magistrate shall, in relation toa metropolitan area, be 
construed as a reference to the Court of the Metropolitan Magistrate for that 
area. 


(3) Unless the context otherwise requires, any reference in any enactment passed 
before the commencement of this Code,— 


(a) to a Magistrate of the first class, shall be construed as a reference to 
a Judicial Magistrate of the first class ; 


(b) to a Magistrate of the second class or of the third class, shall be 
construed as a reference to a Judicial Magistrate of the second class ; 


(c) to a Presidency Magistrate or Chicf Presidency Magistrate, shall be 
construed as a reference, respectively, to a Metropolitan Magistrate or 
the Chief Metropolitan Magistrate ; 


(d) to any area which is included in a metropolitan arca, as a reference to 
such metropolitan area, and any reference to a Magistrate of the first 
class or of the second class in relation to such area, shall be construed 
as a reference to the Metropolitan Magistrate exercising jurisdiction in 
such area. 7 


(4) Where, under any law, other than this Code, the functions exercisable by 
a Magistrate relate to matters— 


(a) which involve the appreciation or sifting of evidence or the formulation 
of any decision which exposes any person to any punishment or penalty 
or detention in custody pending investigation, inquiry or trial or would 
have the effect of sending him for trial before any Court, they shall, 


subject to the provisions of this Code, be exercisable by a Judicial 
Magistrate ; or 


(b) which are administrative or executive in nature, such as, the granting of 
a licence, the suspension or cancellation of a licence, sanctioning a 
prosecution or withdrawing froma prosecution, they shall, subject as 
aforesaid, be exercisable by an Executive Magistrate. 


NOTES 


Rules of _ construction.—This section contains certain rules of construction 
necessitated by the various changes made in the new Code. The presidency 
towns have been replaced by metropolitan areas and provision has been made 
in succeeding sections for the appointment of metropolitan magistrates in those 
areas.-As will be seen from the relevant provisions, the powers of the Chief 
Metropolitan Magistrate and of the Metropolitan Magistrate are, with 
few exceptions, the same as those of the Chief Judicial Magistrate and of the 
Judicial Magistrates of the first class, respectively. In order to avoid repetitive 
references to the two categories of magistrates, this section has been inserted. 


The Code seeks to bring about separation of the Judiciary from the Executive, 
whereby the functions of the magistrate under the Code have been allocated 
between the Judicial and the Executive Magistrates. A rule of construction in 
respect of laws containing references to magistrates has. therefore. been inserted 
in the latter part of the section so as to ensure that they also fit in with the scheme 
of separation adopted under the Code. 
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Trial of offences under the Indian Penal Code and other laws. 


4. (1) All offences under the Indian Penal Code (45 of 1860) shall be investi- 
gated, inquired into, tried, and otherwise dealt with according to the provi- 
sions hereinafter contained. 


(2) All offences under any other law shall be investigated, inquired into, tried, 
and otherwise dealt with according to the same provisions, but subject to any 
enactment for the time being in force regulating the manner or place of inves- 
tigating, inquiring into, trying or otherwise dealing with such offences. 


Saving. 


§. Nothing contained in this Code shall, in the absence of a specific provision 

to the contrary, affect any special or local law for the time being in force, 
or any special jurisdiction or power conferred, or any special form of procedure 
prescribed, by any other law for the time being in force. 


NOTES 


Sections 4 and 5 correspond to sections 5 and 1(2) of the old Code, respec- 
tively. 


CHAPTER II 
CONSTITUTION OF CRIMINAL COURTS AND OFFICES 


Classes of Criminal Courts. 


6. Besides the High Courts and the Courts constituted under any law, other 
than this Code, there shall be, in every State, the following classes of 
Criminal Courts, namely :— 
(i) Courts of Session ; 


(ii) Judicial Magistrates of the first class and, in any metropolitan area, 
Metropolitan Magistrates ; 


(iii) Judicial Magistrates of the second class ; and ~ 
(iv) Executive Magistrates. 


F 


NOTES 


Changes re. Courts of Magistrates.—This section deals with classes of criminal 
courts. The main changes made in the old Code are in regard to courts of 
magistrates. As a result of separation of the Judiciary from the Executive, 
there are now two kinds of Magistrates, namely, Judicial Magistrates (including 
Metropolitan Magistrates in Metropolitan areas) and Executive Magistrates. 
Judicial Magistrates are divided into two classes, namely, the first class and the 
second class. There are no third class magistrates in this set up. There 
is no classification of Executive Magistrates. 


Special Courts under Act 33 of 1976.—It may be mentioned that by section 2(d) 
of the Disturbed Areas (Special Courts) Act, 1976 (33 of 1976) offences under 
the following provisions of the I.P.C. are triable only by a Special Court in 
case they are committed in any area within a State declared as disturbed area 


Aad 
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‘on 3 of that: Act : sections 120B, 143-145, 147, 148, 151 to 155, 
W au, 182, 183, 186-190, 193-195, 199, 201-203, 211-214, 216, 216A, 
225, 295-298, 302-304, 307, 308, 323-335, 341-348, 352-358, 363-369, 376, 
379, 380, 382, 384-387, 392-399, 402, 411, 412, 426, 427, 431, 435, 436, 440, 
447-462, 504-506 and 509. 


Section 3 of the said Act empowers a State Government to declare, by a noti- 
fication, a disturbed area within a State where there was or there is extensive 
disturbance of the public peace and tranquillity, by reason of differences or 
disputes between members of different religious. racial, language or regional 
groups or castes or communities. Section 4 of the Act empowers the State 
Government to set up Special Courts for trying such offences. 


Territorial divisions. 


7. (1) Every State shall be a sessions division or shall consist of sessions 
divisions ; and every sessions division shall, for the purposes of this Code, 
be a district or consist of districts : 


Provided that every metropolitan area shall, for the said purposes, be a separate 
sessions division and district. 


(2) The State Government may, after consultation with the High Court, alter 
the limits or the number of such divisions and districts. 


(3) The State Government may, after consultation with the High Court, divide 
any district into sub-divisions and may alter the limits or the number of such 
sub-divisions. 


(4) The sessions divisions, districts and sub-divisions existing in a State at the 
commencement of this Code, shall be deemed to have been formed under this 
section. 


NOTES 


Consultation with High Court.—This section incorporates the provisions of 
sections 7 and 8 of the old Code dealing with territorial divisions. As a 
result of separation, it has been provided that the State Government shall 
consult the High Court concerned before altering the limits or the number of 
divisions and districts or making or altering the sub-division of districts. 


Metropolitan areas. 


8. (1) The State Government may, by notification, declare that, as from such 

_ date as may be specified in the notification, any area in the State com- 
prising acity or town whose population exceeds one million shall be a metro- 
politan area for the purposes- of this Code. 


(2) As from the commencement of this Code, each of the Presidency towns of 
Bombay, Calcutta and Madras and the city of Ahmedabad shall be deemed to 
bedeclared under sub-section (1) to be a metropolitan area. 


(3) The State Government may, by notification, extend, reduce or alter the 
limits of a metropolitan area but the reduction or alteration shall not be so 
made as to reduce the population of such area to less than one million. 


(4) Where, after an area has been declared, or deemed to have been declared to 
be, a metropolitan area, the population of such area falls below one million, 
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such area shall, on and from such date as the State Government may, by notifi- 
cation, specify in this behalf, cease to be a metropolitan area; but notwith- 
Standing such cesser, any inquiry, trial or appeal pending immediately before 
such cesser before any Court or Magistrate in sucb area shall continue to be 
dealt with under this Code, as if such cesser had not taken place. 


(5) Where the State Government reduces or alters, under sub-section (3), the 
limits of any metropolitan area, such reduction or alteration shall not affect 
any inquiry, trial or appeal pending immediately before such reduction or 
alteration before any Court or Magistrate, and every such inquiry, trial or 
appeal shall continue to be dealt with under this Code as if such reduction or 
alteration had not taken place. 


Explanation: In this section, the expression “population” means the population 
as ascertained at the last preceding census of which the relevant figures have 
been published. | > © 


NOTES 


Metropolitan areas and Magistrates.—Following the recommendation of the 
Law Commission, the institution of Presidency Magistrates has been main- 
tained in the Code under a new name. ‘‘Presidencies having disappeared from 
the politica) map of India more than 30 years ago, it is archaic to refer to _ 
Calcutta, Bombay and Madras as ‘presidency-towns’ ; and it will be a mis- 
nomer to call other large cities by that name. These areas may more appro- 
priately be referred to as ‘“‘metropolitan areas” and the special class of 
magistrates functioning therein as “Metropolitan Magistrates”. 


Setting up of Metropolitan Courts.—It has also been provided that a State Gov- 
ernment may by notification declare any area in the State comprising a city 
whose population exceeds one million to be metropolitan area, and then set up 
as many Courts of Metropolitan Magistrates for that area as it thinks fit. 


Variation in boundaries of areas.—Power has also been conferred on the State 
Government to vary the boundaries of the area from time to time depending 
on the circumstances, but not in such manner as to reduce its population to 
less than a million. The four presidency towns of Bombay, Calcutta, Madras 
and Ahmedabad (which has special Magistrates equated with Presidency 
Magistrates under the Ahmedabad City Courts Act, 1961) automatically 
become metropolitan areas under the Code. 


Court of Session. 


9 (1) The State Government shall establish a Court of Session for every 
sessions division. ` A 


(2) Every Court of Session shall be presided over by a Judge, to be appointed 
by the High Court. | ee, i 


(3) The High Court may also appoint Additional Sessions Judges and Assis- 
tant Sessions Judges to exercise jurisdiction in a Court of Session. 


(4) The Sessions Judge of one sessions division may be appointed by the High 
Court to be also an Additional Sessions Judge of another division, and in 
such case he may sit for the disposal of cases at such place or places in the 
other division as the High Court may direct. 


12 CRIMINAL PROCEDURE CODE Í Sec. 10 


(5) Where the office of the Sessions Judge is vacant, the High Court may = 
arrangements for the disposal of any urgent application which 1s, or ~~ A ~ 
made or pending before such Court of Session by an Additional or Assistan 
Sessions Judge, or, if there be no Additional or Assistant Sessions Judge, by a 
Chief Judicial Magistrate, in the sessions division ; and every such Judge or 
Magistrate shall have jurisdiction to deal with any such application. 


(6) The Court of Session shall ordinarily hold its sitting at such place or places 
as the High Court may, by notification, specify; but, if, in any particular case, 
the Court of Session is of opinion that it will tend to the general convenience 
of the parties and witnesses to hold its sittings at any other place in the sessions 
division, it may, with the consent of the prosecution and the accused, sit at 
that place for the disposal of the case or the examination of any witness or 
witnesses therein. 


Explanation : For the purposes of this Code, “appointment” does not include 
the first appointment, posting or promotion of a person by the Government 
to any service, or post in connection with the affairs of the Union or of a 
State, whereunder any law, such appointment, posting or promotion is required 
to be made by Government. 


NOTES 


Genesis of the provision.—In the case of the State of Assam v. Ranga Muhammad 
AIR 1967 SC 903, the Supreme Court has held that all transfers of District 
Judges (which under article 236 of the Constitution includes Sessions Judges, 
Additional Sessions Judges, Asstt. Sessions Judges and Chief Presidency Magis- 
trates, must be*made only by the High Court and not by the Government. The 
expression ‘control over district courts’ used in article 235 of the Constitution 
covers ‘posting’, ‘appointment’, ‘promotion’, etc. Government’s power under 
article 233 extends only to the making of the first appointment to the cadre of 
District Judges. Accordingly, section 9 is in two parts : the first part states that 
the State Government shall establish a Court of Session for every sessions 
division and the second part states that the High Court shall appoint a 
Judge of such court. The other sub-sections also refer to the High Court. 


Sub-sections (5) & (6).—Provision has been made in sub-section (5) for the dis- 
posal of work of a Sessions Judge when the office becomes suddenly vacant (by 
reason, say, of the transfer or death of the judge or otherwise). Sub-section (6) 
provides that a Court of Session will ordinarily hold its sitting at the place or 
places specified by the High Court. 


Explanation.—The Explanation clarifies the intention that ‘the provisions relat- 
ing to the appointment of Sessions Judges and Magistrates are not repugnant to 
the provisions of the Constitution or any other law relating to the first appoint- 
ment and posting of a person to the relevant service or post’. 


_ Subordination of Assistant Sessions J udges. 


10. (1) All Assistant Sessions Judges shall be subordinate to the Sessions 
Judge in whose Court they exercise jurisdiction. 


(2) The Sessions Judge may, 


2) from time to time, make rules consistent with this 
ode, 


as to the distribution of business among such Assistant Sessions Judges. 
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(3) The Sessions Judge may also make provision for the disposal of any 
urgent application, in the event of his absence or inability to act, by an Addi- 
tional or Assistant Sessions Judge, or, if there be no Additional or Assistant 
Sessions Judge, by the Chief Judicial Magistrate, and every such Judge or 
Magistrate shall be deemed to have jurisdiction to deal with any such 
application. 


NOTES 


This section corresponds to sub-sections (3) and (4) of section 17 of the old Code 
dealing with subordination of Assistant Sessions Judges, etc. . 


Scope of sub-section (3) and transfer of bail applications.—Sub-section (3) confers 
power on the Sessions Judge to make over an urgent application to the Addi- 
tional or Assistant Sessions Judge or CJM, for disposal under either‘of the two 
circumstances, namely, his absence or his “inability to act”. By reason of the use 
of expression ‘inability to act’, a Sessions Judge can make over an urgent appli- 
cation for disposal to an Additional Sessions Judge not only when he is 
physically incapable of acting but also when he is otherwise unable to act due 
to pressure of other work. - i 


The transfer of trial cases by the Sessions Judge to the Additional Sessions Judge 
is provided in section 194. Section 400 deals with transfer of revision cases, and 
the transfer of criminal appeals is dealt in section 481. The only provision there- 
fore under which a Sessions Judge can make over an application for bail to an 
Additional Sessions Judge is section 10(3) —T.V. Sarma v. A. Nagakoteshwarrao 
1677 Cr. EJ 19. 


Courts of Judicial Magistrates. 


11. (1) In every district (not being a»metropolitan area), there shall be estab- 

lished as many Courts of Judicial Magistrates of the first class and of the - 
second class, and at such places, as the State Government may, after consulta- 
tion with the High Court, by notification, specify : 


[Provided that the State Government may, after consultation with the High Court, 
establish, for any local area, one or more Special Courts of Judicial Magistrates 
of the first class or of the second class to try any particular case or particular | 
class of cases, and where any such Special Court is established, no other court of 
Magistrate in the local area shall have jurisdiction to try any case or class of 
cases for the trial of which such Special Court of Judicial Magistrate has been 
established.) 


(2) The presiding officers of such Courts shall be appointed by the High 
Court. 
(3) The High Court may, whenever it appears to it to be expedient or necessary, 


confer the powers of a Judicial Magistrate of the first class or of the second class 
on any member of the Judicial Service of the State, functioning as a Judge in a 


Civil Court. . 
NOTES 


Amendment.—The Proviso to sub-section (1) has been added by the Amendment 
Act, 1978. 

Consultation, etc., with High Court.—This section corresponds to the 
first part of section 12 of the old Code. The Courts of Judicial Magis- 
rates are to be set up in consultation with the High Court. The Magistrates 
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by the High Court and not by the State Government. 
bles the High Court to confer Magisterial powers on judicial 
here it might not be necessary or possible to appoint full 


are to be appointed 
Sub-section (3) ena 
officers in situations w 
time magistrates. 


State Governments’ power to establish Special Courts of Judicial Magistrates.— 
Sub-section (1) has been amended by the Amendment Act, 1978 to empower 
the State Government to establish, after consulting the High Court, Special 
Courts of Judicial Magistrates having jurisdiction throughout any local area and 
to confer on such courts exclusive jurisdiction to try any particular case or 


particular class of cases. 


Extent of High Court’s power under the section.—Under section 9(4), the High 
Court has power to appoint a sessions judge of one division as an Additional 
Sessions Judge of another division also. In the absence of such a power under 
section 11, the High Court cannot appoint a Judicial Magistrate, First Class, of 
one court as Additional Judicial Magistrate, First Class, of another court. 
Again, in the absence of a provision similar to section 9(5) in section 11 or 
section 14, the High Court capnot make similar arrangements for disposal of 
urgent applications where the office of the Judicial Magistrate, First Class, falls 
vacant. In the circumstances it was held that the II Additional Munsiff and 
J.M.F.C. HI Court, Hubli did not have, in spite of the notification issued by the 
High Court, the necessary power to take cognizance of offences arising out of 
the local limits of the areas falling within the jurisdiction of the court of 
J.M.F.C.—Rangangoudar v. Angadi 1976 Cr. LJ 572. 


Significance of ‘ordinary sitting’.— Where a magistrate was appointed for the 
districts of Rajkot, Jamnagar and Junagadh with headquarters at Rajkot and the 
accused who committed offence in Junagadh district and was convicted by him 
at Rajkot, the question arose as to where the appeal should be preferred, i.e., at 
Junagadh or Rajkot. Held, under section 41, the court of Judicial Magistrate 
- should be presumed to be ‘ordinary sitting’ at the place where it should func- 
tion and not at the headquarters. As such, the Sessions Judge at Rajkot had no 
jurisdiction to deal with and dispose of the appeal—D.C. Varma v. Bhagwanji 
Virji 1975-76 Mah. Cr. Reporter, 409. K « } i 


Establishment of.a comman court for more than one district. —Under section 

11(1), the High Court has no power to establish a common court of J.M.F.C 

for all districts of U.P. and under section 11(2) the High Court has no power to 

appoint Presiding Officer of such court. Government and High Court Notifica- 

a —4 matter were therefore quashed— T.S. Bajpai v. K.K. Ganguly 1976 
P. ç 


Chief Judiciai Magistrate and Additional Chief Judicial Magistrate, etc. 


. 12. (1) In every district (not being a metropolitan area), the High Cou | 
e H E . " ? rt h 
w. a Judicial Magistrate of the first class to be the Chief Judicial 

l ‘ | ' 


(2) The High Court may appoint any Judicial Magistrate of the fi t 
be an Additional Chief Judicial Magistrate, and such Magistrate shall ono 
or any of the powers of a Chief Judicial Magistrate under this Code or under 
any other law for the time being in force as the High Court may direct. 


(3)(a) The High Court may designate any Judicial Magistrat 
in any sub-division as the Sub-divisional Judicial Megintati Oh een i ot 
the responsibilities specified in this section as occasion requires, 
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(b) Subject to the general control of the Chief Judicial Magistrate, every Sub- 
divisional Judicial Magistrate shall also have and exercise, such powers of super- 
vision and control over the work of the Judicial Magistrates (other than Addi- 
tional Chief Judicial Magistrates) in the sub-division as the High Court may, 
by general or special order, specify in this behalf. 


NOTES 


Functions of CJM.—This section provides for the appointment of a Chief 
Judicial Magistrate in each district, corresponding to the District Magistrate on 
the executive side. As may be seen from the succeeding sections, the important 
function of the Chief Judicial Magistrate is to guide, supervise and control 
other Judicial Magistrates in the District. He will himself try important cases 
and will have power to impose a sentence of imprisonment not exceeding seven 
years. Appeals against convictions by Magistrates of the second class will be 
heard by him. Provision has also been made to appoint Additional Chief 

Judicial Magistrates, whenever necessary. | j 


SDM (Judicial).—The Code does not confer any special powers of judicial 
character On sub-divisional magistrates. Hence, no special provision has been 
made in respect of them. However, the section confers power on the High Court 
to designate any first class magistrate as a sub-divisional Judicial Magistrate 
and to confer on him certain powers of supervision and control over subordinate. 
judicial magistrates in his sub-division. This appears to be purely for adminis- 
trative purposes. 


Special Judicial Magistrates. 


13. (1) The High Court may, if requested by the Central or State Government 
so to do, confer upon any person who holds or has held any post under 
the Government, all or any of the powers conferred or conferrable by or under 
this Code on a Judicial Magistrate [of the first class or of the second class, in 
respect to particular cases or to a particular classes of cases, in any local area, 
not being a metropolitan area]: 


Provided that no such power shall be conferred on a person unless he possesses 
such qualification or experience in relation to jegal affairs as the High Court 
may, by rules, specify. 

(2) Such Magistrates shall be called Special Judicial Magistrates and shall be 
appointed for such term, not exceeding one year at a time, as the High Court 
may, by general or special order, direct. 


[(3) The High Court may empower a Special Judicial Magistrate to exercise the 
powers of a Metropolitan Magistrate in relation to cny metropolitan area outside 
his local jurisdiction.| 


NOTES 


Amendment.—The latter part of sub-section (1) and sub-section (3) have been 
added by the Amendment Act, 1978. ' 

Need for Special Judicial Magistrates.—The provision contained in this section 
corresponds to that contained in section 14 of the old Code relating to hono- 
rary Magistrates. The provision made in the section for appointment of Special 
Magistrates is intended to remove from the regular courts the Burden of a large 
volume of petty cases by having them disposed of by these Special 
Magistrates so that the regular courts might concentrate on more important 
cases. See also notes under section 18 infra. 
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to have jurisdiction over any local area.—Sub-section (1) has 
been amended by the Amendment Act, 1978 to enable Special Judicial Magis- 
trates to exercise jurisdiction over any local area and to enable the conferment 
on them the powers of a Magistrate of the First Class also. 


High Court’s power to authorise Special Judicial Magistrate.—The High Court has 
also been empowered under sub-section (3), inserted by the Amendment Act, 
1978, to authorise Special Judicial Magistrate to exercise the powers of 
Special Metropolitan Magistrate in relation to any metropolitan area outside 


his local jurisdiction. 
Local jurisdiction of judicial Magistrates. 


14, (1) Subject to the control of the High Court, the Chief Judicial Magistrate 

` may, from time to time, define the local limits of the areas within which 
the Magistrates appointed under section 11 or under section ]3 may exercise all 
or any of the powers with which they may respectively be invested under this 
Code : 


[Provided that the Court of a Special Judicial Magistrate may hold its sitting at 
any place within the local area for which it is established.] 


Special Magistrate 


(2) Except as otherwise provided by such definition, the jurisdiction and powers 
of every such Magistrate shall extend throughout the district. 


[(3) Where the local jurisdiction of a Magistrate, appointed under section 11 or 
section 13 or section 18, extends to an area beyond the district, or the metro- 
politan area, as the case may be, in which he ordinarily holds Court, any refer- 
ence in this Code to the Court of Session, Chief Judicial Magistrate or the Chief 
Metropolitan Magistrate shall, in relation to such Magistrate, throughout the 
area within his local jurisdiction, be construed, unless the context otherwise 
requires, as a reference to the Court of Session, Chief Judicial Magistrate, or 
Chief Metropolitan Magistrate, as the case may be, exercising jurisdiction in 
relation to the said district or metropolitan area.]} 


NOTES 


Amendment.—The Proviso to sub-section (1) and (3) have been added by the 
Amendment Act, 1978. 


Definitions of local limits subject to High Courts’ Control.—This section corres- 
ponds to the latter part of old section 12 and covers also Special Magistrates. 
The power to define local jurisdiction of Magistrates has been conferred on the 
Chief Judicial Magistrate subject to the overall control of the High Court 
which under the Code is the appointing authority for the Judicial Magistates. 


Special Judicia! Magistrate may hold his sittings at any place within local area.— 
The proviso to sub-section (1) has been inserted by the Amendment Act, 1978 
to enable the Court of Special Judicial Magistrate to hold its sittings at any 
place within the local area fer which it is established. It is intended to facilitate 
the holding of mobile courts. 


Sub-section (3).—Sub-section (3) has been inserted by the Amendment Act 
1978 to provide that where the local jurisdiction of a Magistrate extends 
beyond a district or metropolitan area in which he ordinarily holds his Court 
references in the Code to the Court of Session or Chief Judicial Magistrate or 
Chief Metropolitan Magistrate shall, in relation to the entire area in the loca 
jurisdiction, be construed as references to the Court of Session, Chief Judicia 
Magistrate or Chief Metropolitan Magistrate, as the case may be, exercisin 
jurisdiction over the district in which he ordinarily holds his court. - 
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Subordination of Judicial Magistrates. 


15. (1) Every Chief Judicial Magistrate shall be subordinate to the Sessions 
Judge ; and every other Judicial Magistrate shall, subject to the general 
control of the Sessions Judge, be subordinate to the Chief Judicial Magistrate. 


(2) The Chief Judicial Magistrate may, from time to time, make ruls or give 
special orders, consistent with this Code, as to the distribution of business 
among the Judicial Magistrates subordinate to him. 


NOTES 


This section corresponds to section 17(1) and (2) of the old Code. The Chief 
Judicial Magistrate has been placed in the same position as the District Magis- 
trate in so far as other Judicial Magistrates are concerned. The Sessions Judge 
has the general control over all Judicial Magistrates. 


Courts of Metropolitan Magistrates. 


16. (1) In every metropolitan area, there shall be established as many Courts 
of Metropolitan Magistrates, and at such places, as the State Government 
may, after consultation with the High Court, by notification, specify. 


(2) The presiding officers of such Courts shall be appointed by the High Court. 


(3) The jurisdiction and powers of every Metropolitan Magistrate shall extend 
throughout the metropolitan area. | om 


Chief Metropolitan Magistrate and Additional Chief Metropolitan Magistrate. 


17. (1) The High Court shall, in relation to every metropolitan area within 
its local jurisdiction, appoint a Metropolitan Magistrate to be the Chief 
Metropolitan Magistrate fcr such metropolitan area. . 


(2) The High Court may appoint any Metropolitan Magistrate to be an Addi- 
tional Chief Metropolitan Magistrate, and such Magistrate shall have all or 
any of the powers of a Chief Metropolitan Magistrate unde this Code or under 
any other law for the time being in force as the High Court may direct. 


NOTES 


The expressions “Presidency Magistrate? and the “Presidency towns” have 
been replaced respectively by the expressions “Metropolitan Magistrate” and 
the “Metropolitan areas”. The appointment of such Magistrates including Chief 
Metropolitan Magistrates has to be made by tke High Court. The High Court 
has also to be consulted regarding location of courts of Metropolitan 
Magistrates. 


Special Metropolitan Magistrates. 


18. (1) The High Court may, if requested by the Central or State Government 

` so to do, confer upon any person who holds or has held any post under 
the Government, all or any of the powers conferred or conferrable by or under 
this Code on a Metropolitan Magistrate, in respect to particular cases or to 
particular classes of cases [** p **] in any metropolitan area within its 
local jurisdiction : 
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Provided that no such power shall be conferred on a person unless he possesses 
such qualification or experience in relation to legal affairs as the High Court 


may, by rules, specify. 


(2) Such Magistrates shall be called Special Metropolitan Magistrates and shall 
be appointed for such term, not exceeding one year at a time, as the High Court 
may, by general or special order, direct. 


[(3) The High Court or the State Government, as the case may be, may empower 
any Special Metropolitan Magistrate to exercise. in any local area outside the 
metropolitan area, the powers of a Judicial Magistrate of the first class.] 


NOTES 


Criticism of system of Honorary Magistrates.—Sections 13 and 18 deal with the 
appointment of special Judicial/Metropolitan Magistrates. These correspond to 
section 14 of tne old Code. It was under the latter section that Honorary 
Magistrates could be appointed. The Joint Committee of Parliament took note 
of the widespread criticism of the working of the system of Honorary Magis- 
trates, particularly of the Benches. It observed : 


“The justification that is usually given for the system of appointing Honorary 
Magistrates is that it helps in giving relief to the stipendiary Magistracy. by 
disposing of a large number of petty criminal cases, particularly in the larger 
towns. In the Committee’s view the proper way to deal with arrears will be to 
appoint sufficient number of stipendiary Magistrates. However, the Committee is 
' convinced that the deletion of the enabling provision for appointment of Special 
Magistrates would create problems, as happened in the Union territory of Delhi 
recently. In certain States, the practice of appointing retired government officers 
as Special Magistrates, sitting singly to dispose of petty cases has been adopted 
with advantage. These Magistrates, who are usually invested with summary 
powers, are able to dispose of a large number of petty cases with expedition. 
An enabling provision in this behalf is necessary as it may facilitate the appoint- 
ment of such special magistrates for disposing of petty cases. The enabling 
provision would also be useful in another way. In remote of inaccessible 
localities or areas with thin population, the available work may not justify the 
appointment of a full time Magistrate. In such situations there is a practice in 
some States to confer the powers of a Magistrate on a local officer of Govern- 
ment, like the Sub-registrar, to dispose of the few criminal cases arising in 
such areas.. This will be a facility to the local inhabitants who otherwise would 
have to travel a long distance to reach a Magistrate’s court. 


Modification of the system.—The Committee, after careful consideration, is of the 
view that the enabling power to appoint Special Magistrates should be retained; 
both in the Metropolitan areas and elsewhere, with the following modifications : 


a. The system of appointing Benches of Magistrates should be abolished [old 
section 15], ` 5 


b. The persons to be appointed as Special Magistrates should be either persons 
in government service or those who have retired from Government service. 


c. The High Court should have power to prescribe qualifications or experience 
in relation to legal affairs, to be satisfied by a person before he is appointed 
as a Special Magistrate. 


d. The appointment should be made by the High Court and should be for a 
period not exceeding one year at a time. : K. 
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e. The sentencing powers of a Special Magistrate should correspond to the 
powers of a Second Class Magistrate. 


Territorial jurisdiction of Special Metropolitan Magistrate.—Section 18 has been 
amended by the Amendment Act, 1978, to bring it in line with the amendments 
made in section 13. 


The High Court/State Government has been authorised under the substituted 
sub-section (3), to empower a Special Metropolitan Magistrate to exercise 
powers of a Judicial Magistrate in any area outside his local jurisdiction. 


Subordination of Meiropolitan Magistrates. 


19. (1) The Chief Metropolitan Magistrate and every Additional Chief 

Metropolitan Magistrate shall be subordinate to the Sessions Judge; and 
every other Metropolitan Magistrate shall, subject to the general control of the 
Sessions Judge, be subordinate to the Chief Metropolitan Magistrate. 


(2) The High Court may, for the purposes of this Code, define the extent of the 
subordination, if any, of the Additional Chief Metropolitan Magistrates to the 
Chief Metropolitan Magistrate. 


(3) The Chief Metropolitan Magistrate may, from time to time, make rules or 
give special orders, consistent with this Code, as to the distribution of business ` 
among the Metropolitan Magistrates and as to the allocation of business to an 
Additional Chief Metropolitan Magistrate. 


NOTES 


This section is on the same lines as section 15 of the old Code in respect of 
subordination of Judicial Magistrates. : 


` Executive Magistrates. 


20. (1) In every district and in every metropolitan area, the State Government 
may appoint as many persons as it thinks fit to be Executive Magistrates 
and shall appoint one of them to be the District Magistrate. 


(2) The State Government may appoint any Executive Magistrate to be an 
Additional District Magistrate, and such Magistrate shall have [such] of the 
powers of a District Magistrate under this Code or under any other law for the 
time being in force [,as may be directed by the State Government). 


(3) Whenever, in consequence of the office of a District Magistrate becoming 
vacant, any. officer succeeds temporarily to the executive administration of the 
district, such officer shall, pending the orders of the State Government, exercise 
all the powers and perform all the duties respectively conterrea and imposed by 
this Code on the District Magistrate. 


(4) The State Government may place an Executive Magistrate in charge of a 
sub-division and may relieve him of the charge as occasion requires ; and the 
Magistrate so placed in charge of a sub-division shall be called the Sub-divisional 
Magistrate. 


(5) Nothing in this section shall preclude the State Government from conferfing, ` 
under any law for the time being in force, on a Commissioner of Police, 
all or any of the powers of an Executive Magistrate in relation to a metropolitan 
area. 
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Special Executive Magistrates. 


The State Government may appoint, for such term as it may think fit. 

Executive Magistrates, to be known as Special Executive Magistrates, for 
particular areas or for the performance of particular functions and confer on 
such Special Executive Magistrates such of the powers as are conferrable under 
this Code on Executive Magistrates, as it may deem fit. 


Local jurisdiction of Executive Magistrates. 


92. (1) Subject to the control of the State Government, the District Magistrate 

` may, from time to time, define the local limits of the areas within which 
the Executive Magistrate may exercise all or any of the powers with which they 
may be invested under this Code. . 


(2) Except as otherwise provided by such definition, the jurisdiction and powers 
of every such Magistrate shall extend throughout the district. 


Subordination of Executive Magistrates. 


23, (1) All Executive Magistrates, other than the Additional District Magistrate, 

shall be subordinate to the District Magistrate, and every Executive 
Magistrate (other than the Sub-divisional Magistrate) exercising powers in a 
sub-division shall also be subordinate to the Sub-divisional Magistrate, subject, 
however, to be general control of the District Magistrate. 


(2) The District Magistrate may, from time to time, make rules or give special 
orders, consistent with this Code, as to the distribution of business among the 
Executive Magistrates subordinate to him and as to the allocation of business to 
an Additional District Magistrate. 


NOTES 


Executive Magistrates.—Sections 20 and 21 provide for the appointment of the 
Executive Magistrates (i.e., the District Magistrate, Sub-divisional Magistrate 
and other Executive Magistrates) and Special Executive Magistrates. Sections 22 
and 23 provide for local jurisdiction and subordination of the Executive 
Magistrates. These are as a consequence of the separation of the Judiciary from 
the Executive. The provisions are analogous to sections 10, 11,12, 13 and 17 
of the old Code. 


Important features.—Two important features may, however, be noted. Sub- 
section (5) of section 20 preserves the powers of the State Government under the 
relevant Police Act to confer on the Commissioner of Police powers of an 
Executive Magistrate. The second feature is that on the lines of special Judicial 
and special Metropolitan Magistrates, section 21 empowers the State Govern- 
Ment to appoint special Executive Magistrates. On this point, the Joint 
Committee of Parliament observed : ! 


“A provision is necessary to enable the appointment of special Executive 
Magistrates to meet special needs in relation to particular areas or for the 
performance of particular duties.” z 


Powers of Executive Magistrates.—Sub-section (2) of section 20, as it was worded 
was susceptible to difficulties in the interpretation. The words ‘all or any of the 
powers of a District Magistrate’ gave the impression that once an Executive 
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Magistrate was appointedto bean Additional District Magistrate, such Magis- 
trate gets invested with all the powers of the District Magistrate. Sub-section (2) 
has, therefore, been amended by the Amendment Act, 1978, to clarify that only 
such powers of the District Magistrate shall be exercisable by the Additional 
Magistrate under this section as may be directed by the State Government. 


(Public Prosecutors. 


24. (I) For every High Court, the Central Government or the State Government 

shall, after consultation with the High Court, appoint a Public Prosecutor 
and may also appoint one or more Additional Public Prosecutors, for conducting 
in such Court, any prosecution, appeal or other proceeding on behalf of the Central 
Government or State Government, as the case may be. l 


(2) The Central Government may appointone or more Public Prosecutors, 


for the purpose of conducting any case or class of cases in any district or local 
area. 


(3) For every district, the State Government shall appoint a Public Prose- 
cutor and may also appoint one or more Additional Public Prosecutors for the, 
district: | we 


Provided that the Public Prosecutor or Additional Public Prosecutor appointed for 
one district may be appointed also to be a Public Prosecutor or an Additional 
Public Prosecutor, as the case may be, for another district. 


(4) The District Magistrate shall, in consultation with the Sessions Judge, pre- 
pare a panel of names of persons, who are, in his opinion fit to be appointed as 
Public Prosecutors or Additional Public Prosecutors for the district. 


(5) No person shall be appointed by the State Government as the Public 
Prosecutor or Additional Public Prosecutor for the district unless his name 
appears in the panel of names prepared by the District Magistrate under sub- 
section (4). 


(6) Notwithstanding anything contained in sub-section (5), where in a State there 
exists a regular Cadrc of Prosecuting Officers, the State Government shall appoint 
a Public Prosecutor or an Additional Public Prosecutor only from among the 
persons constituting such Cadre : 


Provided that where, in the opinion of the State Government, no suitable person is 
available in such Cadre for such appointment that Government may appoint a 
person as Public Prosecutor or Additional Public Prosecutor, as the case 
may bc, from the panel of names prepared by the District Magistrate, under 
sub-section (4). 


(7) A person shall be eligible to be appointed as a Public Prosecutor or an 
Additional Public Prosecutor under sub-section (1) or sub-section (2) or sub-section 
(3) or sub-section (6), only if he has been in practice as an advocate for not less 
than seven years. š 

(8) The Central Government or the State Government may appoint, for the purposes 
of any case or class of cases, a person who has been in practice as an adyocate for 
not less than ten years as a Special Public Prosecutor. 


(9) For the purposes of sub-section (7) and sub-section (8), the period during which 
a person has been in practice as a pleader, or has rendered (whether before or after 
the commencement of this Code) service as a Public Prosecutor or as an Additional 
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Public Prosecutor or Assistant Public Prosecutor or other Prosecuting Officer, by 
whatever name called, shall be deemed to be the period during which such person 
has been in practice as an advocate.| 


NOTES 


ointment of Public Prosecutors.—Section 24, which corresponds 
— f w the A s. dealing with the appointment oí Public Prosecu- 
tors, has been recast by the Amendment Act, 1978— 
to enable the Central Government and State Government to appoint one or 
more Additional Public Prosecutors for the High Court ; 


b. to enable the Central Government to appoint one or more Public Prosecu- 
tors in any district or local area ; 

c. to enable counting of service rendered as Prosecuting Officer before or after 
coming into force of the Code of Criminal Procedure, 1973, as service 
as an advocate for the purpose of appointment as Public Prosecutor ; 
and 

d. to provide that in any State where there exists a regular cadre of Prosecut- 
ing Officers, appointment of Public Prosecutors or Additional Public Prose- 
cutors will be made only from that cadre and when there are no suitable 
persons available appointment can be made from the panel prepared by the 
District Magistrate in consultation with the Sessions Judge. 


a. 


Assistant Public Prosecutors. 


25. (1) The State Government shall appoint in every district one or more 
Assistant Public Prosecutors for conducting prosecutions in the Courts of 
Magistrates. >£ pa 


K114) The Central Government may appoint one or more Assistant Public Prose- 
cutors for the purpose of conducting any case or class of casesin the Courts of 
Magistrates.] x i 


(2) Save as otherwise provided in x sub-section (3), no police officer shall be 
eligible to be appointed as an Assistant Public Prosecutor. 


. 


(3) Where no Assistant Public Prosecutor is available for the purposes of any 
particular case, the District Magistrate may appoint any other person to be the 
Assistant Public Prosecutor in charge of that case : 


Provided that a police officer shall not be so appointed— 


(a) if he has taken any partin the investigation into the offence with respect 
to which the accused is being prosecuted ; or 


(b) if he is below the rank of Inspector. 


NOTES 


Assistant Public Prosecutors independent of police.—Section 25 creates new 
Office of Assistant Public Prosecutors for courts of Magistrates. Formerly there 
used to be police prosecutors. Sub-section (2) bars the appointment of police 
Officers to this post. The object is frustrated if the officers are placed directly 
under the control of the Superintendent of Police, even though the State Govern- 
ment may retain the ultimate control over the public prosecutor by removing 
or dismissing him. 
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The proviso, read with sub-section (3), makes it clear that, in exceptional 
circumstances, the District Magistrate may appoint a police officer, who may 
not have taken part in the investigation of the offence for conducting a 
particular criminal case in the court of a Magistrate. Section 25 makes the 
legislative intent clear that the prosecuting agency should le free from the 
police department which is generally entrusted with the task of maintenance of 
law and order and prevention and investigation of crimes—Jai Pal Singh 
Naresh v. State of `U; P. 1976 Cr. LJ 32. , 


Central Government’s power to appoint Assistant Public Prosecutors.— Under the 
new Code, the Central Government had no power to appoint Assistant Public 
Prosecutors. The new sub-section (1A), inserted by the Amendment Act, 1978, 
empowers the Central Government also to appoint Assistant Public Prosecutors 


for the purpose. of conducting any case or class of cases in the courts of Magis- 
trates, whenever necessary. 


CHAPTER III 
POWER OF COURTS 


Courts by which offences are triable. 
26. Subject to the other proyisions of this Code,— 
(a) any offence under the Indian Penal Code (45 of 1860) may be tried by— 
(i) the High Court, or x 
(ii) the Court of Session, or 


(iii) any other Court by which such: offence is shown in the First 
Schedule to be triable ; 


(b) any offence under any other law shall, when any Court is mentioned 
~ in this behalf in such law, be tried by such Court and when no Court is 
so mentioned, may be tried by— 


(i) the High Court, or 


(ii) any other Court by which such offence is shown in the First 
Schedule to be triable. 


NOTES 


This section combines the provisions of sections 28 and 29 of the old Code. 
Although the High Court does not try any case under its original criminal 
jurisdiction, a reference to the High Court is retained, since it ‘‘will continue 
to be relevant for the extremely rare, but possible exercise of the extraordinary 
criminal jurisdiction vested” in the High Court. 


The illustration to old section 28 has been omitted as unnecessary in view of: 
the doing away with the comm.tment proceedings. 
Jurisdiction in the case of juveniles. 


27. Any offence not punishable with death or imprisonment for life, com- 
` mitted by any person who at the date when he appears or is brought 
before the Court is under the age of sixteen years, may be tried by the Court 
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of a Chief Judicial Magistrate, or by any Court specially empowered under 
the Children Act, 1960 (60 of 1960), or any other law for the time being 
in force providing for the treatment, training and rehabilitation of youthful 


offenders. 
NOTES 


This section is substantially the same as section 29B of the old Code. The 
reference to the Reformatory Schools Act, 1897, contained in old section 
29B, has been substituted by reference to Children Act, 1960. 


The age-limit of a juvenile has also been raised from 15 years to 16 years “‘to 
fit in with the provision of the Children Act, 1960”. The expression ‘“‘custody, 
trial and punishment” occurring in the old provision has also been substituted 
by the expression ‘treatment, training and rehabilitation”, as “it will be in- 
appropriate to use the term ‘punishment’, in relation to children”. 


Sentences which High Courts and Sessions Judges may pass. 
28. (I) A High Court may pass any sentence authorised by law. 


(2) A Sessions Judge or Additional Sessions Judge may pass any sentence 
authorised by law ; but any sentence of death passed by any such Judge shall 
be subject to confirmation by the High Court. z 


(3) An Assistant Sessions Judge may pass any sentence authorised by law 
except a sentence of death or of imprisonment for life or of imprisonment for 
a term exceeding ten years. 


Sentences which Magistrates may pass. 


29. (1) The Court of a Chief Judicial Magistrate may pass any sentence 
authorised by law except asentence of death or of imprisonment for life or 
of imprisonment for a term exceeding seven years. 


- (2) The Court of a Magistrate of the first class may pass a sentence of imprison- 
ment for a term not exceeding three years, or of fine not exceeding five thousand 
rupees, or of both. 


(3) The Court of a Magistrate of the second class may pass a sentence of 
imprisonment for a term not exceeding one year, or of fine not exceeding one 
thousand rupees, or of both. 


(4) The Court of a Chief Metropolitan Magistrate shall have the powers of the 
Court of a Chief Judicial Magistrate and that of a Metropolitan Magistrate, the 
powers of the Court of a Magistrate of the first class. 


Sentence of imprisonment in default of fine. 


30. (1) The Court of a Magistrate may award such term of imprisonment in 
default of payment of fine as is authorised by law : 


Provided that the term— 


(a) is not in excess of the powers of the Magistrate under section 29; 


(b) shall not, where imprisonment has been awarded as part of the sub- 
stantive sentence, exceed one-fourth of the term of imprisonment which 
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the Magistrate is competent to inflict as punishment for the offence 
otherwise than as imprisonment in default of payment of the fine. 


(2) The imprisonment awarded under this section may be in addition to a sub- 


Stantive sentence of imprisonment for the maximum term awardable by the 
Magistrate under section 29. 


Sentence in cases of conviction of several offences at one trial. 


31. (1) Wher a person is convicted at one trial of two or more offences, the 

Court may, subject to the provisions of section 71 of the Indian Penal 
Code (45 of 1860), sentence him for such offences, to the several punishments 
prescribed therefor which such Court is competent to inflict ; such punishments 
when consisting of imprisonment to commence the one after the expiration of the 
other in such order as the Court may direct, unless the Court directs that such 
punishments shall run concurrently. 


(2) In the case of consecutive sentences, it shall not be necessary for the Court 
by reason only of the aggregate punishment for the several offences being in 
excess of the punishment which it is competent to inflict on conviction of a 
single offence, to send the offender for trial before a higher Court: 


Provided that— 


(a) in no case shall such person be sentenced to imprisonment for a longer 
period than fourteen years ; 


(b) the aggregate punishment shall not exceed twice the amount of punish- ` 
ment which the Court is competent to inflict for a single offence. 


(3) For the purpose of appeal by a , convicted person, the aggregate of the 
consecutive sentences passed against him under this section shall be deemed to 
be a single sentence. 


Mode of conferring powers. 


32. (1) In conferring powers under thie Code, the High Court or the State 

Government, as the case may be, may, by order, empower persons’ 
specially by name or in virtue of their offices or classes of officials generally by 
their official titles. l cla 7 


(2) Every such order shall take effect from the date on which it is communicat- 
ed to the person so empowered. 


Powers of officers appointed. 


33, Whenever any person holding an office in the service of Government who 

has been invested by the High Court or the State Government with any 
powers under this Code throughout any local area is appointed to an equal 
or higher office of the same nature, within a like local area under the same 
State Government, he shall, unless the High Court or the State Government, 
as the case may be, otherwise directs, or has otherwise directed, exercise 
the same powers in the local area in which he is so appointed. 


Withdrawal of powers. 


34. (1) The High Court or the State Government, as the case may be, may 
withdraw all or any of the powers conferred by it under this Code on any 
person or by any officer subordinate to it. 
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i ici i i istrict 
A owers conferred by the Chief Judicial Magistrate or by the Dis 
= may be withdrawn by the respective Magistrate by whom such 
powers were conferred. 


Powers of Judges and Magistrates exercisable by their successors-in-office. 


35. (1) Subject to the other provisions of this Code, the powers and duties 
` of a Judge or Magistrate may be exercised or performed by his successor- 
in-office. : : "m . 


(2) When there is any doubt as to who is the successor-in-office of any 
Additional or Assistant Sessions Judge, the Sessions Judge shall determine by 
order in writing the Judge who shall, for the purposes of this Code or of any 
proceedings or order thereunder, be deemed to be the successor-in-office of such 
Additional or Assistant Sessions Judge. ! 


(3) When there is any doubt as to who is the successor-in-office of 
any Magistrate, the Chief Judicial Magistrate, or the District Magistrate, as 
the case may be, shall determine by order in writing the Magistrate who shall, 
for the purposes of this Code or of any proceedings or order thereunder, be 
deemed to be the successor-in-office of such Magistrate. 


NOTES 


sections 31 to 33, 35, 39 to 41 and 559 of the old Code. 
The sentencing powers of Magistrates are now as follows :— 


Sentencing powers of Magistrates.—Sections 28 to 35 correspond respectively to 


a. Court of Chief Judicial Magistrate Imprisonment up to7 years; fine 
and Chief Metropolitan Magis- without limit. 
trate: C 


b. Court of ‘Magistrate of the First Imprisonment upto three years 
Class and Metropolitan Magis- as against two years under the 
trate: ; old Code; fine upto Rs. 5,000 

as against Rs. 2,000 previ- 
ously. . Pi . 


c. Court of Magistrate of the Second Imprisonment up to one year as 
Class : e against six months under the: old 
Code ; fine upto Rs. 1,000as against 

Rs. 500 previously. 


Law Commission’s views on sentencing powers of Magistrates.—In regard 


to sentencing powers of the Chief Judicial Magistrate, the Law Commission 
observed : 


“He (the CJM) would naturally be a senior and experienced Magistrate who 
could be safely entrusted with the power to impose punishment up to seven 
years’ imprisonment...... Afterthe separation of the executive from the judiciary, 
there would not be any objection to such a Magistrate trying serious cases and 


awarding sentences up to seven years simply because he is designated as a 
Magistrate.” ! si 


In regard to sentencing powers of other magistrates, the Commission 
observed : | 
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“When the separation of the Judiciary from the Executive is fully effected, a 
great majority of magistrates will be legally qualified and trained members of 
the judiciary who can be entrusted with somewhat higher sentencing powers 
than they now have.” 


No provision for III Class Magistrates.—No provision has been made for third 
class magistrates. They have been done away with. The reference to solitary 
confinement in the old Code has also been omitted as “such confinement is no 
longer in vogue”. Further, under the new Code, a magistrate derives powers 
directly on his appointment as such. Hence, the old provision contained in 
section 37 regarding investing magistracy with additional powers by notification 
has been deleted. 


Mention of High Court in Sections 32-34.—As could be seen, in sections 32, 33 
and 34 which deal with the conferment, continuance and cancellation of powers, a 
reference to the High Court has been made in additionto the State Government, 
since in many places in the Code the High Court has been made the authority 
for conferring powers in judicial matters. 


CHAPTER IV. | 
A. POWERS OF SUPERIOR OFFICERS OF POLICE 


Powers of superior officers of police. 


36. Police officers superior in rank to an officer in charge of a police station 

may exercise the same powers, throughout the local areato which they 
are appointed, as’ may be exercised by such officer within the limits of his 
station. 


B. AID TO THE MAGISTRATES AND THE POLICE 


Pubiic when to assist Magistrates and police. 


37. Every person is bound to assist a Magistrate or Bolja officer reasonably: 
demanding his aid— 
(a) in the taking or preventing the escape of any maine person whom such 
Magistrate or police officer is authorised to arrest ; or 
(b) in the prevention or suppression of a breach of the peace ; or 


(c) inthe prevention of any injury attempted to be committed to any 
railway, canal, telegraph or public property. 


Aid to person, other than police officer, executing warrant. 


38, When a warrant is directed to a person other than a police officer, any 

other person may aid in the execution of such warrant, if the person to 
whom the warrant is directed be near at hand and acting in the execution of the 
warrant. 


NOTES 


Sections 36 to 38 correspond. to sections 551,42 and 43 of the old Code 
respectively. They do not make any change in the existing law on the subjects 
of powers of superior police officers and aid to magistracy and police in regard 
to crimes. 
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Public to give information of certain offences. 


1) Every person, aware of the commission of, or of the intention of any 
39. k oe to commit, any offence punishable under any of the following 
sections of the Indian Penal Code; namely ;— 


(i) sections 121 to 126, both inclusive, and section 130 (that is to 
say, offences against fhe State specified in Chapter VI of the said 
Code) ; k: 


(ii) sections 143, 144, 145, 147 and 148 (that is to say, offences 
against the public tranquillity specified in Chapter VIII of the said 
Code) ; 


(iii) sections 161 to 165A, both inclusive (that is to say, offences relating to 
illegal gratification) ; 


(iv) sections 272 to 278, both inclusive (thatis to say, offences relating to 
adulteration of food and drugs, etc.) ; 


(v) sections 302, 303 and 304 (that is to say, offences affecting life) ; 


(vi) section 382 (that is to say, offence of theft after preparation made 
for causing death, hurt or restraint in order to the committing of the 
theft) ; 


(vii) sections 392 to 399, both inclusive, and section 402 (that is to say, 
offences of robbery and dacoity) ; 


(viii) section 409 (that is to say, offencerelating to criminal breach of trust 
by public servant, etc.) ; 


(ix) sections 431 to 439, both inclusive (that is to say, offences of mischief 
against property) ; 

(x) sections 449 and 450 (that is to say, offence of house- 
trespass) ; 


(xi) sections 456 to 460, both inclusive (that is to say, offences of lurking 
house-trespass) ; and 


(xii) sections 489A to 489E, both inclusive (that is to say, offences relating 
to currency notes and bank notes), 


shall, in the absence of any reasonable excuse, the burden of proving which 
. excuse shall lie upon the person so aware, forthwith give information to the 
nearest Magistrate or police officer of such commission or intention. 


(2) For the purposes of this section, the term “‘offence’’ includes any act com- 


mitted at any place out of India which would constitute an offence if commit- 
ted in India. 


NOTES 


Modifications made in the old Code.—The corresponding provision was section 
44 of the old Code. The new section contains the following changes :— 


(1) As the member of the public are not expected to be familiar with the num- 
bers of the sections of the Indian Penal Code, a brief description of the various 


offences has been inserted in addition to the reference to the sections of the 
Indian Penal Code. 


(2) The following offences have been added to the list contained in the old 
section :— 
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i. offences relating to bribery and corruption ; 


ii. some of the anti-social offences, namely, those relating to adulteration 
of food and drugs, criminal breach of trust by public servants, mischief 
against property like roads, bridges, etc., and those relating to currency 
notes and bank notes. 


Duty of officers employed in connection with the affairs of a village to make 
certain report. 


40. (1) Every officer employed in connection with the affairs of a village and 
every person residing in a village shall forthwith communicate to the 

nearest Magistrate or to the officer in charge of the nearest police station, 

whichever is nearer, any information which he may possess respecting— 


(a) the permanent or temporary residence of any notorious receiver or 
vendor of stolen property in or near such village ; 


(b) the resort to any place within, or the passage through, such village of 
any person whom he knows, or reasonably suspects, to be a thug, 
robber, escaped convict or proclaimed offender ; 


(c) the commission of, or intention to commit, in or near such village any 
non-bailable offence or any offence punishable under section 143, sec- 
tion 144, section 145, section 147, or section 148 of the Indian Penal 
Code (45 of 1860); 


(d) the occurrence in or near such village of any sudden or unnatural 
death or of any death under suspicious circumstances or the discovery 
in or near such village of any corpse or part of a corpse, in circumstan- 
ces which lead to a reasonable suspicion that such a death has occurred 
or the disappearance from such village of any person in circumstances 
which lead to a reasonable suspicion that a non-bailable offence has 
been committed in respect of such person ; 


(e) the commission of, orintention to commit, at any place out of India 
near such village any act which, if committed in India, would be an 
offence punishable under any of the following sections of the Indian 
Penal Code (45 of 1860), namely, 231 to 238 (both inclusive), 302, 304, 
382, 392 to 399 (both inclusive), 402, 435, 436, 449, 450, 457 to 460 
(both inclusive), 489A, 489B, 489C and 489D ; 


(f) any matter likely to affect the maintenance or order or the prevention 
of crime or the safety of person or property respecting which the Dis- 
trict Magistrate, by general or special order made with the previous 
sanction of the State Government, has directed him to communicate 


information. ` 
(2) In this section, — 
(i) “village” includes village-lands ; 


(ii) the expression “proclaimed offender” includes any person proclaimed 
as an offender by any Court or authority in any territory in India to 
which this Code does not extend, in respect of any act which if com- 
mitted in the territories to which this Code extends, would be an offence 
punishable under any of the following sections of the Indian Penal 
Code (45 of 1860), namely, 302, 304, 382, 392 to 399 (both inclusive), 
402, 435, 436, 449, 450 and 457 to 460 (both inclusive) ; 
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; ; . E te 

ii “officer employed in connection with the affairs o 

- ee got a a — of the panchayat of the village and includes 
the Wasa and every officer or other person appointed to 
perform any function connected with the administration of the 


village. 


NOTES 


i ion i i j j j dmen, etc. It 
his section im poses certain special duties on village hea 
— el to section 45 of the old Code. The section has been made 
simpler and more intelligible than the old section. 


CHAPTER V 
ARREST OF PERSONS 


When police may arrest without warrant. 


41. (1) Any police officer may without an order froma Magistrate and 
` without a warrant, arrest any person— | 


(a) who has been concerned in any cognizable offence, or against whom 
a reasonable complaint has been made, or credible information has 
been received, or a reasonable suspicion exists, of his having been so 
concerned ; or 


(b) who has in his possession without lawful excuse, the burden of proving 
which excuse shall lie on such person, any implement of house- 
breaking ; or © s e 

(c) who has been proclaimed as an offender either under this Code or by 
order of the State Government ; or 


(d) in whose possession anything is found which may reasonably be sus- 
pected to be stolen property and who may reasonably be suspected of 
having committed an offence with reference to such thing ; or 


(e) who obstructs a police officer while in the execution of his duty, 
or who has escaped, or attempts to escape, from lawful custody ; or 


(f) who is reasonably suspected of being a deserter from any of the 
Armed Forces of the Union ; or | 


(g) who has been concerned in, or against whom a reasonable complaint 
has been made, or credible information has been received, or a reason- 
able suspicion exists, of his having been concerned in, any act commit- 
ted at any place ont of India which, if committed in India, would have 
been ‘punishable as an offence, and for which he is, under any law 


‘relating to extradition, or otherwisag liable to be apprehended or 
detained in custody in India ; or 


(h) who, being a released convict, commits a breach ofany rule, made 
under sub-section (5) of section 356 ; or 


(i) for whose arrest any requisition, whether written or oral, has been 
received from another police officer, provided that the requisition 
specifies the person to be arrested and the offence or other cause for 

which the arrest is to be made and it appears therefrom that the person 


might lawfully be arrested without a warrant by the officer who issued 
the requisition. 
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(2) Any officer in charge ofa police station may, in like manner, arrest or 
cause to be arrested any person, belonging to one or more of the categories of 
persons specified in section 109 or section 110. | 


NOTES 


Drafting changes in old provision.—This section deals with the law of arrest 
without warrant by a police officer. It corresponds to sections 54(1) and 55(1) 
of the old Code. No material change has been made in the old section. The 
drafting of the old sections has, however, been improved. For instance, 
(i) in clause (f) of sub-section (1), the words “any of the Armed Forces of the 
Union” have been used for the words “the Indian Army, Navy or Air 
Force” inthe old section 54(1) so that the provision applies now “to the Armed 
Forces of the Union (besides the Army, Navy or Air Force), members of which 
-are also liable to be found guilty of desertion, etc., under the relevant law”; 
(ii) in clause (i) of sub-section (1) the words “whether written or oral” have been 
added, to set at rest a controversy on the point as to whether the “requisition” 
received from the other police officer must be in writing before it can be acted 
—See State v. Ram Chandra AIR 1955 All. 438, and Roshan Lal AIR 1950 
MB 83. 


Arrest on refusal to give name and residence. 


42. (1) When any person who, in the presence of a police officer, has com- 

mitted or has been accused of committing a non-cognizable offence 
refuses,on demand of such officer, to give his name and residence or gives a 
mame or residence which such officer has reason to believe to be false, he 
may be arrested by such officer inorderthat his name or-residence may be 
ascertained. | h. 


(2) When the true name and residence of such person have been ascertained, | 
he shall: be released on his executing a bond, with or without sureties, to 
appear before a Magistrate if so required : 


Provided that, if such person is not resident in India, the bond shall be secured 
by a surety or sureties resident in India. 


(3) Should the true name and residence of such person not be ascertained 
within twenty-four hours from the time of arrest or should he fail to execute 
the bond, or, if so required, to furnish sufficient sureties, he shall . forthwith be 
forwarded to the nearest Magistrate having jurisdiction. 


NOTES 
This section is practically the same as section 57 of the old Code. 


Arrest by private person and procedure on such arrest. 


43. (1) Any private person may arrest or cause to be arrested any person 

` who in his presence commits a non-bailable and cognizable offence, or 
any proclaimed offender, and, without unnecessary delay, shall make over or 
cause to be made over any person so arrested to a police officer, or, in the 
absence of a police officer, take such person or cause him to be taken in custody 
to the nearest police station. | | 


(2) If thereis reason to believe that such person comes under the provisions of 
section 41, a police officershall re-arrest him. 
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(3) If there is reason to believe that he has committed a non-cognizable offence, | 
and he refuses on the demand of a police officer to give his name and resi- 
dence, or gives a name or residence which such officer has reason to believe 
to be false, he shall be dealt with under the provisions of section 42; but if 
there is no sufficient reason to believe that he has committed any offence, he 


shall be at once released. 


NOTES 


Verbal changes made in the old provision.—Although the provision of this 
section is the same as in section 59 of the old Code, some verbal changes have 
been made therein. 


The words “or cause him to be arrested”? have been added in sub-section 
(1) in view of the case law which had shown “an obscurity on the subject”. 
—See Nazir v. Rex AIR 1951 All. 3; Fakiro v. Emp. AIR 1947 Sind 107 ; 
Graham v. Henri Gidney AIR 1933 Cal. 708. Thus, the section expressly 
enables the private person not only to arrest the offender, but also “to cause 
him to be arrested”. 


Again, the words “in his view” occurring in the old section 59(1) have been 
replaced by the words “in his presence” since the word “view” might also 
mean “opinion”. In suggesting this verbal change the Law Commission 
considered the decisions and observations contained in Nazir v. Rex (ibid)and 
Gouri Prasad v. Chartered Bank AIR 1925 Cal. 884. 


Arrest by Magistrate. 


44. (1) When any offence is committed in the presence of a Magistrate, 

whether Executive or Judicial, within his local jurisdiction, he may 
himself arrest or order any person to arrest the offender, and may there- 
upon, subject to the provisions herein contained as to bail, commit the offender 
to custody. ` i | qa | E — 


(2) Any Magistrate, whether Executive or Judicial, may at any time arrest 
or direct the arrest, in his presence, within his local jurisdiction, of any person 
for whose arrest he is competent at the time and in the circumstances to issue 
a wairant. i k; | 


NOTES 


This section incorporates the provisions contained in sections 64 and 65 of the 
old Code without any change therein. N. i e, 


Pratection of members of the Armed Forces from arrest. 


4§. (1) Notwithstanding anything contained in sections 41 to 44 (both inclu- 

sive), no member of the Armed Forces of the Union shall be arrested for 
anything done or purported to be done by him in the discharge of his official 
duties except after obtaining the consent of the Central Government. 


(2) The State Government may, by notification, direct that the provisions of 
sub-section (1) shall apply to such class or category of the members of the 
Force charged with the maintenance of public order as may be specified therein, 
wherever they may be serving, and thereupon the provisions of that sub-section 
shall apply as if for the expression “Central Government” occurring therein, the 
expression “State Government” were substituted. 
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NOTES 


Immunity to members of Armed Forces.—When a member of the Armed 
Forces of the Union is deputed for the protection of public property in a State 
or for other such purposes, it may happen that one or more persons may do or 
attempt to do something in regard to which such member may be called upon 
to take action. Such action may expose him to the possibility of being arrested 
and prosecuted by the police. To meet such or similar situations, a qualified 
protection has been given to such member requiring the previous consent of the 
Central Government for the arrest of any such member. It has also been 
provided that the immunity granted to members of Armed Forces of the Union 
could also be extended to specific categories of members-of the forces charged 
with the maintenance of public order in the States if the concerned State 
Government so desires. 


_ Arrest how made. 


46. (1) In making an arrest the police officer or other person making the 
same shall actually touch or confine the body of the person to be arrested, 
unless there be a submission to the custody by word or action. 


(2) If such person forcibly resists the endeavour to arrest him, or attempts to 
evade the arrest, such police officer or other person may use all means necessary 
to effect the arrest. 


(3) Nothing in this section gives a right to cause the death of a person who 
is not accused of an offence punishable with death or with imprisonment 
for life. | a 


Search of place entered by person sought to be arrested. 


47. (1) If any person acting under a warrant of arrest, or any police officer 

having authority to arrest, has reasonto believe that the person to be 
arrested has entered into, or is within, any place, any person residing in, or 
being in charge of, such place shall, on demand of such person acting as afore- 
said or such police officer, allow him free ingress thereto, and afford all reason- 
able facilities for a search therein. 


(2) If ingress to such place cannot be obtained under sub-section (1) it shall 
be lawful in any case for a person acting under a warrant and in any case in 
which a warrant may issue, but cannot be obtained without affording the 
person to be arrested an opportunity of escape, for a police officer to enter 
such place and search therein, and in order to effect an entrance into such 
place, to break open any outer or inner door or window of any house or place 
whether that of the person to be arrested or of any other person, if after noti- 
fication of his authority and purpose, and demand of admittance duly made, 
he cannot otherwise obtain admittance : 


Provided that, if any such place is an apartment in the actual occupancy of a 
female (not being the persons to be arrested) who, according to custom, does 
not appear in public, such person or police officer shall, before entering such 
apartment, give notice to such female that she is at liberty to withdraw and 
shall afford her every reasonable facility for withdrawing, and may then break 
open the apartment and enter it. N 


(3) Any police officer or other person authorised to make an arrest may break 
open any outer or inner door or window of any house or place in order to 
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ate himself or any other person who, having lawfully entered for the 


liber : : i 
ose of making an arrest, 1s detained therein. 


purp 

Pursuit of offenders into other jurisdictions. 

48. A police officer may, for the purpose of arresting without warrant any 
person whom he is authorised to arrest, pursue such person into any 

place in India. 


No unnecessary restraint. 


49. The person arrested shall not be subjected to more restraint than is 
necessary to prevent his escape. 


NOTES 


Sections 46 to 49 do not make any change in the law as contained in the old 
Code. Section 46 corresponds to the provisions of old section 46. Section 47 
consolidates the provisions contained in sections 47, 48 and 49 of the old 
Code. In passing, it may also be noted that section 48 (which corresponds to 
section 58 of the old Code) suppleménts, to some extent, a police officer’s 
power to arrest under section 22 of the Police Act, 1861, which is limited only 
to arrest within the police district. ) 


Person arrested to be informed of grounds of arrest and of right to bail. 


50. (I) Every police officer or other person arresting any person without 
warrant shall forthwith communicate to him full particulars of the offence 
for which he is arrested or other grounds for such arrest. 


(2) Where a police officer arrests without warrant any person other than a 
person accused of a non-bailable offence, he shall inform the person arrested 
that he is entitled to be released on bail and that he may arrange for sureties 
on his behalf. 


NOTES. 


Requirements of the section.—This provision confers a facility on a person 
arrested without warrant. Sub-section (1) enjoins ona police officer or other 
person arresting any person without warrant to communicate to him immedia- 
tely particulars of offence or other grounds for which he had been arrested. 
Under sub-section (2) the officer is also required to inform the arrested 
person of his right to be released on bail if the case against *him is 


bailable. 


Analogous provision in section 75.—It may be noted in this connection that under 
section 75 of the Code there is a somewhat similar provision which is confined 
to arrest under warrant. The provision of section 50 is, therefore, a beneficial 
one, to the person arrested without warrant. 


Propositions laid down by the House of Lords.—\t may, incidentally, be 
mentioned that the House of Lords (U.K.) in a case, considered at length the 
law of arrest without warrant in England. The judgment laid down the 
foliowing propositions on the subject : 
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a. If a policeman arrests without warrant on reasonable suspicion of 
felony, or of other crime of a sort which does not require a warrani, he 
must, in ordinary circumstances inform the person arrested of the true 
grounds of arrest. He is not entitled to keep the reasons to himself or to 
give a reason which is not the true reason. In other words, a citizen is 
— to know on what charge or on suspicion of what crime he is 
seized. 


b. If the citizen is not so informed, but is nevertheless seized, the constable, 
apart from certain exceptions, is liable for false imprisonment—Christle v. 
Leachinsky [1947] All. ER 567 (HL). 


Mandatory nature of the provision.—The provisions of the section are material 
and mandatory and cannot be overlooked or non-complied with. The. section 
is in conformity with article 22(1) of the Constitution, enabling the person 
arrested to move for habeas corpus to obtain his release. It is a valuable 
right and non-compliance with the mandatory provision amounts to non- 
compliance with the procedure established by law—Govind Prasad v. State of 
West Bengal 1975 Cr. LJ 1249. 

Consequence of failure to comply with the provision.—Where the provisions of 
section 50 have not been complied with, the non-consideration by the court of 
such non-compliance, when considering the question of granting bail, works to 
the prejudice of the arrested person and the arrest is liable to be set aside on 
that ground—Govind Prasad, ibid. 


When a person arrested without warrant alleges by affidavit that he was not 
communicated with full particulars of the offence leading to his arrest, in the 
face of such affidavit, the police diary cannot be perused to verify police 
officer’s claim that he had communicated the facts orally. Even if such oral 
communication was made, it being not known whether full particulars were 
communicated, the arrest and detention of that person is illegal—Ajit Kumar 
y. State of Assam 1976 Cr. LJ 1303. 


Search of arrested person. 


51. (1) Whenever a person is arrested by a police officer under a warrant 
which does not provide for the taking of bail, or under a warrant which 
provides for the kawa of bail but the bn arrested cannot furnish bail, 
and 
whenever a person is arrested wide, banant or by a private person 
under a warrant, and cannot legally be admitted to bail, or is unable to furnish 
. bail, 
the officer making isi arrest or, when the arrest is made by a private person, 
the police officer to whom he makes over the person arrested, may search such 
person, and place in safe custody all articles, other than necessary wearing- 
apparel, found upon him and where any article is seized from the arrested 
person, a receipt showing the articles taken in possession by the police officer 
shall be given to such person. 


(2) Whenever it is necessary to cause a female to be searched, the search shall 
be made by another female with strict regard to decency. 
NOTES 


This section corresponds to sections 51 and 52 of the old Code. Although no 
change has been made in the law, the third paragraph of sub-section (1) is 
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“to ensure that the articles seized from an arrested person are properly 
In other words a receipt for the seized articles will have to be 


intended “‘to er 
accounted for . 
furnished to the arrested person. 


Power to seize offensive weapons. 


52. Tae officer or other person making any arrest under this Code may take 

` from the person arrested any offensive weapons which he has about his 
person, and shall deliver all weapons so taken to the Court or officer before 
which or whom the officer or person making the arrest is required by this 
Code to produce the person arrested. 


Examination of accused by medical practitioner at the request of police officer. 


53. (1) When a person is arrested on a charge of committing an offence of 

` such a nature and alleged to have been committed under such circum- 
stances that there arereasonable grounds for believing that an examination 
of his person will afford evidence as to the commission of an offence, it 
shall be lawful for a registered medical practitioner, acting at the request of 
a police officer not below the rank of sub-inspector, and for any person 
acting in good faith in his aid and under his direction, to make such an 
examination of the person arrested as is reasonably necessary in order to 
ascertain the facts which may afford such evidence, and to use such force as 
is reasonably necessary for that purpose. 


(2) Whenever the person of a female is to be examined under this section, the 
examination shall be made only by, or under the supervision, of, a female 
registered medical practitioner. : 


Explanation : In this section and in section 54, “registered medical practitioner” 
means a medical practitioner who possesses any recognized medical qualifica- 
tion as defined in clause (A) of section 2 of the Indian Medical Council Act, 
1956 (102 of 1956), and whose name has been entered in a State Medical 
Register. a 


NOTES 


Need of the provision.—This provisión has been made for facilitating effective 
investigation and authorising an examination of the arrested person by a medi- 
cal practitioner, if from the nature of the alleged offence or the circumstances 
under which it was alleged to have been committed, there is reasonable ground 
for believing that an examination of the person will afford evidence. 


Law Commission's conclusions.—The Law Commission examined the question 
in detail from legal and constitutional points of view. Its conclusions may be 
summarised as follows : 


a. Whether such examination is legally permissible.—Any interference with the 
body of a person is, prima facie, unlawful, and must justify itself 
under express rule of law. Sections 4 and 5 of the Identification of Prisoners 
Act, 1920, make provision for certain matters like taking of measure- 
ments, etc., of non-convicted persons, photegraphing. finger impres- 
sions, etc. ; but they do not extend to medical examination. The provi- 
ston of the Prisoners Act is intended for the purpose of check-up of a 
prisoner for contagious diseases, etc., and not for investigation. Section 51 
of the old Code aiso does not permit such examination without the consent 
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of the accused—See, Bhondar v. Emp. AIR 1931 Cal. 601; Hanuman 
Sharma v. Emp. AIR 1932 Cal. 723 ; Deoman v. State AIR 1959 Bom. 
284. 


b. Whether a provision if made, would be constitutionally valid.—Article 
20(3) of the Constitution relates to the testimony, written or oral, of the 
accused person, and, as has been observed by the Supreme Court in Kathi 
Kalu v. State AIR 1961 SC 1808 does not bar the examination of the 
accused person, even if force is used for the purpose. Ket/i Kulu’s case 
should be taken as overruling the view taken in Brij Bhushan v. State 
AIR 1957 MB 106 and N.D.N. Pakuthy AIR 1950 TC 5 invali- 
dating provisions similar to section 5 of the Identification of 
Prisoners Act, 1920. Hence, a provision permitting examination seems to 
have a fair chance of passing the scrutiny by courts under article 20(3) of te 
Constitution. 


c. Whether such examination is desirable.—Such a provision is needed, as 
examination of the body would reveal valuable evidence. The examina- 
tion may take various shapes, e.g., 

i. examination of the body for ascertaining the accused person’s partè 
in a sexual offence, or for finding out the injuries received by him ; 


ii. examination for identification marks ; 


iii. examination of internal parts, taking of fluids (e.g., in intoxication 
cases) and so on. 


Position in England and U.S.A.—The positionin U.K. and U.S.A. may also 
be referred to, so that the significance of section 53 is better appreciated. 


In England, “without the consent of a prisoner, a judge or a magistrate has 
no power to order an examination of his person, and if in pursuance of © 
such an order an examination is made, the person who made the order and the 
person who makes the examination are guilty of an assault’—Halsbury, 3rd 
Edn., Vol. 10, page 742, para 1425. 


In U.S.A.. “influenced by the historical development of the doctrine (non- 
testimonial evidence) its purpose, andthe need to balance the conflicting interests 
of the individual and society, the courts have generally restricted the protection 
. of the Fifth Amendment to situations where the defendant would be required 

to convey ideas, or where the ae acts would offend the decencies of the 
civilised conduct.” | 


Incidentally it may also be mentioned that the provision in section 53 is based 
on the second part of section 259 of the Criminal Code of Queensland 
' (Australia), as suitably adapted. 


Extent of examination.—Whcether blood can be taken for examination : There 
is no reason for holding that ‘examination of a person’ should mean only the 
examination of the skin or what is only visible on the body. If it is necessary . 
to make an examination of any organ inside the body for the purpose of estab- 
lishing a person’s guilt or innocence, that is also permitted. There is 
nothing repulsive or shocking to conscience in taking the blood of the accused 
person in establishing his guilt. So far as the question of causing hurt is 
concerned, even causing of some pain may technically amount to hurt as 
defined by section 319 IPC. But pain might be caused even if the accused is 
subjected to a forcible medical examination. The law permits the use of 
necessary force. It cannot, therefore, be said that merely because some pain 
is caused, such a procedure cane not be permitted. The provision of law. 


= 
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ied i , I! h there is 
bodied in the Code fully cover such a procedure and althoug 
> quill tiaia. yet the taking of blood for the aforesaid purpose 1s 
warranted by the provision of law—Jamshed v. State of U.P. 1976 Cr. LJ 1680. 


Examination of arrested person by medical practitioner at the request of the 
arrested person. 


54, When a person who is arrested, whether on a charge or otherwise, alleges, , 

` atthe time when he is produced before a Magistrate or at any time 
during the period of his detention in custody that the examination of his 
body will afford evidence which will disprove the commission by him of 
any offence or which will establish the commission by any other person of any 
offence against his body, the Magistrate shall, if requested by the arrested 
person so to do direct the examination of the body of such person by a 
registered medical practitioner unless the Magistrate considers that the 
request is made for the purpose of vexation or delay or for defeating the ends of 
justice. 


NOTES 


Intention of the section.—It has been observed by the Joint Committee of 
Parliament : 


“A person who is arrested should be given the right to have his body examin- 
ed by a medical officer when he is produced before a Magistrate or at any 
time when he is under custody, with a view to enabling him to establish that 
the offence with which he is charged was not committed by him or that he 
was subjected to physical injury. In the view of the Committee a person in 
custody is in need of this protection.” The section is intended to give that 
protection. ` | awe : 


Procedure when police officer deputes subordinate to arrest without warrant. 


55. (1) When any officer in charge of a police station or any police 

officer making an investigation under Chapter XII requires any officer 
subordinate to him to arrest without a warrant (otherwise than in his 
presence) any person who may lawfully be arrested without a warrant. he 
shall deliver to the officer required to make the arrest an order in writing, 
specifying the person to be arrested and the offence or other cause for which 
the arrest is to be made and the officer so required shall, before making the 
arrest, notify to the person to be arrested the substance of the order and, if 
so required by such person, shall show him the order. 


(2) Nothing in sub-section (1) shall affect the power ofa police officer to 
arrest a person under section 41. 


NOTES 


Relationship between sections 41 and 55.—Sub-section (2) has been added to 
old section 55 by way of clarification that the general power to make 
arrest under section 41 is not affected. In fact, sub-section (2) re-states the 
law laid down in judicial decisions as properly understood, and is intended to 
o bviate unnecessary controversy. 
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As to the relationship between sections 41 and 55, it may be stated, with 
reference to the judicial decisions on old sections 54 and 55, that wherea 
police officer acts on a requisition sent to him under section 55, his powers 
are naturally confined by that section. But where the police officer is in 
independent possession of information, and purports to act under section 4l, 
his action is legal—See Sulaiman v. State of Kerala AIR 1964 Ker. 185 and 
Gurcharan Kaur v. Province of Madras AIR 1942 Mad. 539. 


Person arrested to be taken before Magistrate or officer in charge of police 
Station. 


56. A police officer making an arrest without warrant shall, without unneces- ` 

sary delay and subject to the provisions herein contained as to bail, take 
or send the person arrested before a Magistrate having jurisdiction in the case, 
or before the officer in charge of a police station. 


Person arrested not to be detained more than twenty-four hours. 


57. No police officer shall detain in custody a person arrested without warrant 

for a longer period than under all the circumstances of the case is reason- 
able, and such period shall not, in the absence of a special order of a Magistrate 
under section 167, exceed twenty-four hours exclusive of the time necessary for 
the journey from the place of arrest to the Magistrate’s Court. 


Police to report apprehensions. 


58. Officers in charge of police stations shall report to the District Magistrate 

or, if he so directs, tothe Sub-divisional Magistrate, the cases of all 
persons arrested without warrant, within the limits of their respective stations, ` 
whether such persons have been admitted to bail or otherwise. 


Discharge of person apprehended. 


59. No person who has heen arrested by a police officer shall be discharged 
except on his own bond, or on bail, or under the special order of a 
Magistrate. 


Power, on escape, to pursue and retake. 


60. (1) If a person in lawful custody escapes or is rescued, the person from 
` whose custody he escaped or was rescued may immediately pursue and 
arrest him in any place in India. © ë i 


(2) The provisions of section 47 shall apply to arrests under sub-section (1) 
although the person making any such arrest is not acting under a warrant and 
is not a police officer having authority to arrest. 


NOTES 


Sections 56 to 60 correspond to and are the same in substance as sections 60 to 
63 and 66-67 of the old Code, respectively. 
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CHAPTER VI 
PROCESSES TO COMPEL APPEARANCE 


A. Summons 


Form of summons.” 


61. Every summons issued by a Court under this Code shall be in writing, in 

duplicate, signed by the presiding officer of such Court or by such other 
officer as the High Court may, from time to time, by rule direct, and shall bear 
the seal of the Court. I 


Summons how served. 


62. (1) Every summons shall be served by a police officer, or subject to such 
rules as the State Government may make in this behalf, by an officer of 
the Court issuing it or other public servant. 


(2) The summons shall, if practicable, be served personally on the person 
summoned, by delivering or tendering to. him one of the duplicates of the 
summons. 


(3) Every person on whom a summons is so served shall, if so required by the 
serving officer, sign a receipt therefor on the back of the other duplicate. 


NOTES 


While section 61 corresponds to old section 68(1), sub-sections (1), (2) and (3) 
of section 62 correspond to and are substantially the same as sections 68(2), 
69(1) and 69(2) of the old Code respectively. | Í 


Service of summons on corporate bodies and societies. 


63. Service of a summons on a corporation may be effected by serving it on 

the secretary, local manager or other principal officerof the corporation, 
or by letter sent by registered post, addressed to the chief officer of the cor- 
poration in India, in which case the service shall be deemed to haye been 
effected when the letter would arrive in ordinary course of post. 


Explanation : In this section, “corporation” means an incorporated company 


or other body corporate and includes a society registered under the Societ; 
Registration Act, 1860 (21 of 1860). " ocieties 


NOTES 


Registered societies.—This section corresponds to the old section 69(3). The 
Explanation has been added to bring the registered societies also within the 
purview of the section. As observed by the Law Commission : 


““.... societies registered under the Societies Registration Act, 1860, although 
not formally incorporated, possess some of the attributes of a corperation and 
it is desirable that such societies should be treated on parwith a corporation 
in criminal proceedings.” 


Service when persons summoned cannot be found. 


64, Where the person summoned cannot, by the exercise of due diligence. be 
found, the summons may be served by leaving one of the duplicates for 
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him with some aduit male member of his family residing with him, and the 
person with whom the summons is so left shall, if so required by the serving 
officer, sign a receipt therefor on the back of the other duplicate. 


Explanation : A servant is not a member of the family within the meaning of 
this section. 


NOTES 


Analogous provision in the CPC.—Under old section 70 to which section 64 
corresponds, it was provided that in a presidency town, the summons 
might also be served by leaving it with the servant residing with the person 
concerned. But as observed by the Law Commission, “there is no such provi- 
sion in the Code of Civil Procedure, and, having regard to changed social 
conditions, this provision should not continue.” The provision in section 64 
has. therefore, been made to correspond to Order 5, Rule 15 of the Code of 
Civil Procedure, 1908 asit stood prior to the Code of Civil Procedure (Amend- 
ment) Act. 1976 (104 of 1976). Under the amended Rule 15 of Order 5 of that 
Code, it has now been provided that the service of summons may be effected, 
in the circumstances mentioned in the rule, on any adult member ofthe family, 
male or female. Section 64 of the Code of Criminal Procedure, however, still 
requires the service of summons to be made by leaving one of the. duplicates 
with some adult male member of the family of the person who, when summon- 
ed, cannot be found. om 


Procedure when service cannot be effected as before provided. 


65. If service cannot by the exercise of due diligence be effected as provided 

in section 62, section 63 or section 64, the serving officer shall affix one 
of the duplicates of the summons to some conspicuous part of the house or 
homestead in which the person summoned ordinarily resides ; and thereupon 
the Court, after making such inquiries as it thinks fit, may either declare that 
the summons has been duly served or order fresh service in such manner as it 
considers proper. 


NOTE 


Provision in line with CPC provision —The section (which corresponds to old 
section 71) has been brought inline with the corresponding provision in Order 
5, Rule 19 of the Code of Civil Procedure, 1908 and, therefore, for the words 
“and thereupon the summons shall-be deemed to have been duly served,” 
occurring in the old section, the following words have been substituted : “and 
thereupon the Court, after making such inquiries as it thinks fit, may either 
declare that the summons has been duly served or order fresh service in such 
manner as it considers proper”. 


Service on Government servant. 


66. (1) Where the person summoned is in the active service of the Govern- 

ment, the Court issuing the summons shall ordinarily. send it in duplicate 
to the head of the office in which such person is employed ; and such head 
shall thereupon cause the summons to be served in the manner provided by 
section 62, and shall return it to the Court under his signature with the 
endorsement required by that section. 


(2) Such signature shall be evidence of due service. 
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NOTES 


This section corresponds to section 72 of the old Code with the omission 
of the reference to “a Railway Company” which has practically ceased to 


exist. 


Service of summons outside local limits. 


67. When a Court desires that a summons issued by it shall be served at 

any place outside its local jurisdiction. it shall ordinarily send such 
summons in duplicate to a Magistrate within whose local jurisdiction the 
person summoned resides, or is, to be there served. 


Proof of service in such cases and when serving officer not present. 


68. (1) When a summons issued by a Court is served outside its local 
jurisdiction, and in any case where the Officer who has served a summons 
is not present at the hearing of the case, an affidavit, purporting to be made 
before a Magistrate, that such summons has been served, and a duplicate of 
the summons purporting to be endorsed (in the manner provided by section 
62 or section 64) by the person to whom it was delivered or tendered or with 
whom it was left, shall be admissible in evidence, and the statements made 
therein shall be deemed to be correct unless and until the contrary is proved. 


(2) The affidavit mentioned in this section may be attached to the duplicate of 
the summons and returned to the Court. 


NOTES ’ 


Sections 67 and 68 correspond to sections 73 and 74 of the old Code, respec- 
tively, without any change. 


Service of summons on witness by post. 


69. (1) Notwithstanding anything contained in the preceding sections of this 

i Chapter, a Court issuing a summons to a witness may, in addition to and 
simultaneously with the issue of such summons, direct a copy of the summons 
to be served by registered post addressed to the witness at the place where 
he ordinarily resides or carries on business or personally works for gain. 


(2) When an acknowledgment purporting to be signed by the witness or an 
endorsement purporting to be made by a postal employee that the witness 
refused to take delivery of the summons has been received, the Court issuing 
the summons may declare that the summons has been duly served. 


NOTES 


Necd of the provision.—Under the old Code, service by post was not considered 
valid—Cf. Gurnam Singh v. Mt. Datto AIR 1950 EP 20. Section 69, therefore 
contains a new provision intended to avoid some delay in the service of 
summons on witnesses. It provides for service of such summons by post in 
addition to, or simultaneously with, the issue of summons in the usual way by 
messenger. It may be noted that the postal service is confined only to 
witnesses. It cannot be adopted for summoning the accused. 
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B. Warrant of arrest 


Form of warrant of arrest and duration. 


70. (1) Every warrant of arrest issued by a Court under this Code shall be in 
writing, signed by the presiding officer of such Court and shall bear the 
seal of the Court. "sab 


(2) Every such warrant shall remain in force until it is cancelled by the Court 
which issued it, or until it is executed. 


Power to direct security to be taken. 


71. (1) Any Court issuing a warrant for the arrest of any person may in its 

discretion direct by endorsement on the warrant that, if such person 
executes a bond with sufficient sureties for his attendance before the Court ata 
specified time and thereafter until otherwise directed by the Court, the officer to. 
whom the warrant is directed shall take such security and shall release such 
person from custody. 


(2) The endorsement shall state— 


(a) the number of sureties ; 


(6) the amount in which they and the person for whose arrest the warrant is 
issued, are to be respectively bound ; = 


(c) the time at which he is to attend before the ern 


(3) Whenever security is taken under this section, the officer to whom the 
warrant is directed shall forward the bond to the Court. 


NOTES 


Sections 70 and 71 correspond to sections 75 and 76 of the old Code respectively 
without any change of substance therein. K 


Warrants to whom directed. 


72. (1) A warrant of arrest shall ordinarily be directed to one or more 

police officers ; but the Court issuing such a warrant may, if its immediate 
execution is necessary and no police officer is immediately available, direct it to 
any other person or persons, and such person or persons shall execute the 
same. 


(2) When a warrant is directed to more officers or persons than one, it may be 
executed by all, or by any one or more of them. - 


NOTES 


This section corresponds to section 77 of the old Code. The requirement in the 
old section 77 that in a presidency town the warrant should be directed only to 
a police officer has been omitted in the new section. 


Warrant may be directed to any person. 


73. (1) The Chief Judicial Magistrate or a Magistrate of the first class may 
direct a warrant to any person within his local jurisdiction for the arrest of 
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any escaped convict, proclaimed offender or of any person who is accused ofa 
non-bailable offence and is evading arrest. 


(2) Such person shall acknowledge in writing the receipt of the warrant, and 
shall execute it if the person for whose arrest it was issued, is in, or enters on, 
any land or other property under his charge. : 


(3) When the person against whom such warrant is issued is arrested, he shall 
be made over with the warrant to the nearest police officer, who shall cause 
him to be taken before a Magistrate having jurisdiction in the case, unless 
security is taken under section 71. 


NOTES 


Improvement on old section.—Section 78 of the old Code conferred a power on 
the DM and SDM to issue a special type of warrant to a landholder, etc., for 
the arrest of an escaped convict, proclaimed offender or person who had been 
accused of a non-bailable offence and who had “‘eluded pursuit”. This power 
has now been conferred on the Chief Judicial Magistrate and all Magistrates of 
the first class. The other improvements made in the section are : 


i. The words ‘‘landholder, farmer or manager of land” occurring in the old 
section have been substituted by the word “‘person’’. 


ii. The words “of any person” used in the latter part of new sub-section (1) 
makes it clear that the two clauses “who has been accused of a non-bailable 
offence” and “is evading arrest” are intended to qualify only persons other 
than escaped convicts and proclaimed offenders. 


iii. The words “eluded pursuit” being not very apt in the context, have been 
substituted by the words “‘is evading arrest’’. 


Warrant directed to police officer. 


74, A warrant directed to any police officer may also be executed by any other 
police officer whose name is endorsed upon the warrant by the officer to 
whom it is directed or endorsed. “ | - 


Notification of substance of warrant. 
75. The police officer or other person executing a warrant of arrest shall notify 


the substance thereof to the person to be arrested, and, if so required, shall 
show him the warrant. er, 


NOTES 
Sections 74 and 75 correspond to sections 79 and 80 of the old Code respec- 


tively. . 


Person arrested tobe brought before Court without delay. 


76. The police officer or other person executing a warrant of arrest shall 

(subject to the provisions of section 71 as to security) without unnecessary 

. delay bring the person arrested before the Court before which he is required by 
law to produce such person : 


Provided that such delay shall not, in any case, exceed twenty-four hours 


exclusive of the time necessary for the journey from the place of arrest to the 
Magistrate’s Court. 
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NOTES 


Old provision slightly modified.—Section 76 corresponds to section 81 qf the old 
Code. It may be noted here that under new sections 56 and 57, a person arrested 
without warrant hasto be taken before a Magistrate ‘without unnecessary delay”, 
and cannot be detained for more than twenty-four hours. The Supreme Court, 
in State of Punjab v. Ajaib Singh AIR 1953 SC 10 has held that when an 
arrest has been made on a warrant, the judicial mind has already been applied 
to the need for arrest of a person and hence there is no necessity for providing 
any safeguards like production before a Magistrate within twenty-four 
hours, etc., in absolute terms unlike arrests sans warrant. Hence, the Law 
Commission considering old section 81, in the light of article 22 of the Con- 
stitution, opined that ‘it is unnecessary to disturb the language of the section”. 
As a matter of further precaution, however, a proviso has been added so that 


no delay of more than twenty-four hours occurs in producing the arrested person 
before the Magistrate. 


Where warrant may be executed. 


77. A warrant of arrest may be executed at any place in India. 


w 


Warrant forwarded for execution outside jurisdiction. 


78. (1) When a warrant is to be executed outside the local jurisdiction of the 

Court issuing it, such Court may, instead of directing the warrant to a 
police officer within its jurisdiction, forward it by post or otherwise to any 
Executive Magistrate or District Superintendent of Police or Commissioner of 
Police within the local limits of whose jurisdiction it is to be executed ; and the 
- Executive Magistrate or District Superintendent or Commissioner shall endorse, 


his name thereon, and if practicable, cause it to be executed in the manner 
hereinbefore provided. ; 


(2) The Court issuing a warrant under sub-section (1) shall forward, along with 
the warrant, the substance of the information against the person to be arrested 
together with such documents, if any, as may be sufficient to enable the Court 


acting under section 81, to decide whether bail should or should not be granted 
to the person. | x i i 


NOTES 


Sections 77 and 78 correspond to sections 82 and 83 of the old Code respecti- 
vely. Sub-section (2) of section 78 has been added to require the court issuing 
the warrant to send the substance of information and documents, if any, to the 
court before which the arrested person is to be produced to enable it to decide 


whether a bail should or should not be granted. See also Notes under section 
81 infra. ” ss 


Warrant directed to police officer for execution outside jurisdiction. 


79. (1) When a warrant directed to a police officer is to be executed beyond 

the local jurisdiciion of the Court issuing the same, he shall ordinarily 
take it for endorsement either to an Executive Magistrate or to a police officer 
not below the rank of an officer in charge of a police station, within the local 
limits of whose jurisdiction the warrant is to be executed. 


(2) Such Magistrate or police officer shall endorse his name thereon and such 
endorsement shall be sufficient authority to the police officer to whom the 
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warrant is directed to execute the same, and the local police shall, if so requir- 
ed, assist such officer in executing such warrant. 


(3) Whenever there is reason to believe that the delay occasioned by obtaining 
the endorsement of the Magistrate or police officer within whose local 
jurisdiction the warrant is to be executed will prevent such execution, the 
police officer to whom it is directed may execute the same without such 
endorsement in any place beyond the local jurisdiction of the Court which 


issued it. ~ 
Procedure on arrest of person against whom warrant issued. 


When a warrant of arrest is executed outside the district in which it was 

issued, the person arrested shall, unless the Court which issued the war- 
rant is within thirty kilometres of the place of arrest or is nearer than the 
Executive Magistrate or District Superintendent of Police or Commissioner of 
Police within the local limits of whose jurisdiction the arrest was made, or 
unless security is taken under section 71, be taken before such Magistrate or 
District Superintendent or Commissioner. 


NOTES 


Sections 79 and 80 correspond to sections 84 and 85 of the old Code 
respectively. 


Procedure by Magistrate before whom such person arrested is brought. 


81. (1) The Executive Magistrate or District Superintendent of Police or 

Commissioner of Police shall, if the person arrested appears to be the 
person intended by the Court which issued the warrant, direct his removal in 
custody to such Court : ; 


Provided that, if the offence is bailable, and such person is ready and willing 
to give bail to the satisfaction of such Magistrate, District Superintendent or 
Commissioner, ora direction has been endorsed under section 71 on the 
warrant and such person is ready and willing to give the security required by 
such direction, the Magistrate, District Superintendent or Commissioner shall 
take such bail or security, as the case mey be, and forward the bond, to the 
Court which issued the warrant : 


Provided further that if the offence is a non-bailable one, it shall be lawful for 
the Chief Judicial Magistrate (subject to the provisions of section 437). or the 
Sessions Judge, of the district in which the arrest is made on consideration of 
the information and the documents referred to in sub-section (2) of section 78, 
to release such person on bail. 


(2) Nothing in this section shall be deemed to prevent a police officer from 
taking security under section 71. 


NOTES 


Views of the Joint Committee of Parliament.—This section corresponds to 
section 86 of the old Code with the difference that the second proviso has been 
added to sub-section (1). The Joint Committee of Parliament has observed : 
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“Under the present provision* where a warrant of arrest is sent to a place out- 
side the local jurisdiction of a Magistrate, for execution, the arrested person 
has necessarily to be transported in custody to the Magistrate issuing the 
warrant before he can claim to be released on bail. The Committee feels that 
this results in considerable hardship and inconvenience to persons arrested far 
away from the court issuing the warrant of arrest. To remove such hardship 
and inconvenience, the Committee has amended these clauses** conferring 
power on the Magistrate having jurisdiction over the place of arrest to release 
the person on bail subject to the other provisions of the Code relating to bail. 
To enable such Magistrate to consider whether bail should be granted, it has 
further been provided in clause 78t thatthe Magistrate issuing a warrant 
should also forward along with the warrant the substance of the information 


together with relevant documents.” 


Scope of provision.—Under old section 86, when a warrant of arrest in a non- 
bailable case was sent to a place outside the local jurisdiction of the Magistrate 
for execution, the person arrested could only be released bythe Magistrate, 
who issued the warrant. This hardship has now been eliminated by empower- 
ing the CJM and the Sessions Judge in case of a non-bailable offence and the 
Magistrate or the District Superintendent or Commissioner of the District in 
which arrest is made, to release him on bail. Hence where the accused- petitioner, 
who was arrested without warrant in Calcutta by the Ludhiana Police with the 
help of the Calcutta Police and was produced before the Additional Chief 
Metropolitan Magistrate, Calcutta, prayed for bail, it was held that the Addl. 
CMM had the power to grant the bail as a Magistrate having jurisdiction over 
the place of arrest to release the person on bail. 


The words ‘subject to the provisions herein contained as to bail’ in section 56 
clearly make the provision of Chapter XX XIII of the Code (re. ......and bonds) 
applicable to such cases and bring the positjon on par with that enjoined under 
section 8]. The power to grant bail is unequivocally envisaged in section 78 
read with section 81. The relevant provisions of bailin the Code are wide 
enough and any circumscribed interpretation thereof would not only be retrograde 
but also de hors the intention of the legislature—Govind Prasad v. State of West 


Bengal 1975 GJL 1249. 
C. Proclamation and attachment 


Proclamation for person absconding. 


82. (1) If any Court has reason to believe (whether after taking evidence or 

not) that any person against whom a warrant has been issued by it has 
absconded or is concealing himse/f so that such warrant cannot be executed, 
such Court may publish a written proclamation requiring him to appear at a 
specified place and at a specified time not less than thirty days from the date 
of publishing such proclamation. 


(2) The proclamation shall be published as follows :— 


(i)(a) it shall be publicly read in some conspicuous place of the town or 
village in which such person ordinarily resides ; 


* Section 86 of the old Code. 
$$ Now sections 78 and 81. 
f Now section 78. 
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(b) it shall be affixed to some conspicuous part of the house or home- 
stead in which such person ordinarily resides or to some conspicu- 
ous place of such town or village ; i : 


(c) a copy thereof shall be affixed to some conspicuous part of the 
Court-house ; 


(ii) the Court may also, if it thinks fit, direct a copy of the proclamation to 
be published in a daily newspaper circulating in the place in which 
such person ordinarily resides. 


(3) A statement in writing by the Court issuing the proclamation to the effect 
that the proclamation was duly published on a specified day, in the manner 
specified in clause (i) of sub-section (2), shall be conclusive evidence that the 
requirements of this section have been complied with, and that the proclamation 
was published on such day. 


. NOTES 


This section corresponds to section 87 of the old Code. A provision enabling 
the court to order the proclamation to be published in a local daily newspaper, 
in addition to other modes described in clause (i) of sub-section (2), as an 
optional mode where the court thinks fit, has been made in clause (ii) of sub- 
section (2). 


Connotation of ‘reason to believe’.—In K.T.M.S. Abdul Cader v. Union of India 
AIR 1977 Mad. 386, the court has observed that the expression ‘reason to believe’ 
occurring in sub-section (1) seems to suggest that the Magistrate acting under 
section 82 must be subjectively satisfied that the person against whom a 
detention order has been passed has absconded or has concealed himself on the 
materials before him as the Code does not set out any criterion on the basis 
of which the conclusion about the person's absconding or concealment should 
be arrived at. As has been pointed out in Easwaramurthi v. Emperor AIR 1944 
PC 54, ‘reason to believe’ that one has absconded does not mean ‘factually 
absconded’. Therefore, the magistrate acting under section 82 has to form an 
opinion on the Materials before him that the person sought to be detained has 


absconded or concealed himself without necessarily finding that the person has 
in fact absconded. 


Abscond-—Meaning of.—-The primary meaning of the word ‘abscond’ is to hide 
and when a person is hiding from his place of residence, he is said to abscond. 
A person may hide even in his place of residence or away from it and in either 
case he would be absconding when he hides himself. In Wharton’s Law Laxicon, 
14th Edn., ‘abscond’ has been taken to mean to fly the country in order to 
escape arrest for crime. Therefore, persons who get scent of the action to be 
taken by the detaining authorities and Jeave the country in order to escape the 
arm of the law can be said to abscond. Similarly persons who have already 
left the country without the knowledge of any action to be taken against them 
under the Jaw, but who continue to remain outside the country with a view to 
avoid any detention order that may be passed can also be taken to be abscond- 
ing. It cannot be disputed that a person committing an offence in a particular 
country would ordinarily be liable to be tried according to the law of that 
country. If he leaves the country with a view to avoid or escape the arm of the 
law, he can be said to abscond so far as that country andits laws are concerned 
In Chamber’s Twentieth Century Dictionary, the word ‘abscond’ has been 
defined as to hide or to quit the country in order to escape a legal process. 
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Therefore, if a person, before the legal process would be issued, somehow or 
other comes to know of the issue of such a process or anticipates the issue of 
the process and quits the country, he can be said to have absconded— 
K.T.M.S. Abdul Cader v. Union of India AIR 1977 Mad. 386. 


Attachment of property of person absconding. 


83. (1) The Court issuing a proclamation under section 82 may, for reasons 

to be recorded in writing, at any time after the issue of the proclamation, 
order the attachment of any property, movable or immovable, or both, belong- 
ing to the proclaimed person : 


Provided that where at the time of the issue of the proclamation the Court is 
satisfied, by affidavit or otherwise, that the person in relation to whom the 
proclamation is to be issued,— 


(a) is about to dispose of the whole or any part of his property, or 


(b) is about to remove the whole or any part of his property from the local 
jurisdiction of the Court, i 


it may order the attachment simultaneously with the issue of the 
proclamation. | - 


(2) Such order shall authorise the attachment of any property belonging to 
such person within the district in which it is made ; and it shall authorise the 
attachment of any property belonging to such person without such district when 
endorsed by the District Magistrate within whose district such property is 
situate. 


(3) If the property ordered to be attached is a debt or other movable property, 
the attachment under this section shall be made— 

(a) by seizure ; or 

(b) by the appointment of a receiver ; or 


(c) by an order in writing prohibiting the delivery of such property to the 
proclaimed person or to any one on his behalf ; or 


(d) by all or any two of such methods, as the Court thinks fit. 


(4) If the property ordered to be attached is immovable, the attachment under 
this section shall, in the case of land paying revenue to the State Government 
be made through the Collector of the district in which the land is situate, and 
in all other cases— 


(a) by taking possession ; or 
(b) by the appointment of a receiver ; or 


(c) by an order in writing prohibiting the payment of rent on delivery of 
property to the proclaimed person or to any one on his behalf ; or 


(d) by all or any two of such methods, as the Court thinks fit. 


(5) If the property ordered to be attached consists of live-stock or is of a 
perishablenature, the Court may, if it thinks it expedient, order immediate sale 
thereof, and in such case the proceeds of the sale shall abide the order of the 
Court. 


(6) The powers. duties and liabilities of a receiver appointed under this section 
shall be the same as those of areceiver appointed under the Code of Civil 
Procedure, 1908 (5 of 1908). 
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NOTES 


Simultaneous proclamation and attachment in certain cases.—This section 
corresponds to sub-sections (1) to (6) of section 88 of theold Code. The proviso 
to sub-section (1) is new. On this the Joint Committee of Parliament has 


observed : 


“The existing provision permits the issue of an order of attachment of property 
simultaneously with the issue of proclamation. This may result in hardship in 
some cases where the person concerned, even before he comes to know of the 
issue of the proclamation, finds his property being attached suddenly. At the 
same time the Committee cannot shut its eyes to the fact that if prior notice is 
insisted on in all cases, the purpose would be defeated in some cases as the pro- 
perty would be secreted. The appropriate course, in the opinion of the 
Committee, would be to provide that an order of attachment should be 
capable of being issued simultaneously with the proclamation in certain special 
circumstances, e.g., when the absconding person is about to dispose of his 
property. Sub-clause (1) has, therefore, been amended with a view to providing 
for the simultaneous issue of proclamation and attachment in certain special 


circumstances.”’ 


Claims and objections to attachment. 


84. (1) If any claim is preferred to, or objection made to the attachment of, 
any property attached under section 83, within six months from the date 
of such attachment, by any person other than the proclaimed person, on the 
ground that the claimant or objector has an interest in such property, and that 
such interest is not liable to attachment under section 83, the claim or 
objection shall be inquired into, and may be allowed or disallowed in whole or 
in part: . 
Provided that any claim preferred or objection made within the period allowed 
by this sub-section may, in the event of the death of the claimant or objector, 
be continued by his legal representative. 
(2) Claims or objections under sub-section (1) may be preferred or made in 
the Court by which the order of attachment is issued, or, if the claim or 
objection is in respect of property attached under an order endorsed under 
sub-section (2) of section 83, in the Court of the Chief Judicial Magistrate of 
the district in which the attachment is made. 


(3) Every such claim or objection shall be inquired into by the Court in which 
it is preferred or made: 


Provided that, if it is preferred or made in the Court of a Chief Judicial 
Magistrate, he may make it over for disposal to any Magistrate subordinate 
to him. 

(4) Any person whose claim or objection has been disallowed in whole or 
in part by an order under sub-section (1) may, within a period of one year 
from the date of such order, institute a suit to establish the right which he 
claims in respect of the property in dispute ; but subject to the result of such 
suit, if any, the order snall be conclusive. 


NOTES 


Additional protection of section.—This section corresponds to sub-sections (6A) 
to (6D) of section 88 in the old Code. It may be noted that warrants of 
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attachment issued under section 83(2) should be endorsed by the District 
Magistrate (who is Executive Magistrate) of the district in which the property 
is situated ; but the claims or objections against such attachment should be 
disposed of by the Chief Judicial Magistrate of that district under sub-section(2). 
This is an additional protection given to aggrieved person; his right of suit 
for the property having been also preserved under sub-section (4). 


Release, sale and restoration of attached property. 


85. (1) If the proclaimed person appears within the time specified in the 
proclamation, the Court shall make an order releasing the property from 
the attachment. | | Es 
(2) If the proclaimed person does not appear within the time specified in the 
proclamatron, the property under the attachment shall be at the disposal of 
the State Government; but it shall not be sold until the expiration of six 
months from the date of the attachment and until any claim preferred or 
objection made under section 84 has been disposed of under that section, 
unless it is subject to speedy and natural decay, or the Court considers that the 
sale would be for the benefit of the owner ; in either of which cases the Court 
may cause it to be sold whenever it thinks fit. 
(3) If. within two years from the date of the attachment, any person whose 
property is or has been at the disposal of the State Government, under sub- 
section (2), appears voluntarily or is apprehended and brought before the 
Court by whose order the property was attached, or the Court to which such 
Court is subordinate, and proves to the satisfaction of such Court that he did 
not abscond or conceal himself for the purpose of avoiding execution of the 
warrant, and that he had not such notice of the proclamation as to enable him 
to attend within the time specified therein, such property, or, if the same has 
been sold, the net proceeds of the sale, or, if part only thereof has been sold, 
the net proceeds of the sale and the residue of the property, shall, after satisfying 
therefrom all costs incurred inconsequence of the attachment, be delivered 


to him. 


Appeal from order rejecting application for restoration of attached property. 


86. Any person referred to in sub-section (3) of section 85, who is aggrieved 
by any refusal to deliver property or the proceeds of the sale thereof may 
appeal to the Court to which appeals ordinarily lie from the sentences of the 


first-mentioned Court. 
NOTES 


Sections 85 and 86 correspond to sections 88(6E) and 405 of the old Code 
respectively. 


D. Other rules regarding processes 


Issue of warrant in lieu of, or in addition to, summons. 


87. A Court may, in any case in which it is empowered by this Code to issue 
a summons for the appearance of any person, issue, after recording its 
reasons in writing, warrant for his arrest— 

(a) if, either before the issue of such summons, or after the issue of the 
same but before the time fixed for his appearance, the Court sees reason 
to believe that he has absconded or will nb ey thdsummons ; or 
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(b) if at such time he fails to appear and the summons is proved to have 
been duly served in time to admit of his appearing in accordance there- 
with and no reasonable excuse is offered for such failure. 


NOTES 


Section 87 corresponds to section 90 of the old Code. 


Power to take bond for appearance. 


88. When any person for whose appearance or arrest the officer presiding in 

any Court is empowered to issue a summons or warrant, is present in such 
Court, such officer may require such person to execute a bond, with or without 
sureties, for his appearance in such Court, or any other Court to which the case 
may be transferred for trial. 


NOTES 


Old section 9] to which present section 88 corresponds has been amended so 
as to give power to a court to require execution of a bond in such terms as 
could make it obligatory for the person to either appear in the court which took 
the bond or “in any other court to which the case may be transferred for trial”. 
[See also Notes under section 446 infra.] 


Arrest on breach of bond for appearance. 


89. When any person who is bound by any bond taken under this Cod. to 
appear before a Court, does not appear, the officer presiding in such Court 
may issue a warrant directing that such person be arrested and produced before 


him. 7 | y 
Provisions of this Chapter generally applicable to summonses and warrants of 
arrest. : . A 


YG, The provisions contained in this Chapter relating to a summons and 
warrant, and their issue, service and execution, shall so far as may be, 
apply to every summons and every warrant of arrest issued under this Code. 


NOTES 


Sections 89 and 90 correspond to sections 92 and 93 of the old Code respectively. 


CHAPTER VII 
PROCESSES TO COMPEL THE PRODUCTION OF THINGS 


A. Summons to produce 


Summons to produce document or other thing. 


91. (1) Whenever any Court or any officer in charge ofa police station con- 

_ siders that the production of any document or other thing is necessary or 
desirable for the purposes of any investigation, inquiry, trial or other proceed- 
ing under this Code by or before such Court or officer, such Court may issue 
a summons, or such officer a written order, to the person in whose possession 
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or power such document or thing is believed to be, requiring him to attend and 
awe it, or to produce it, at the time and place stated in the summons or 
order. | 


(2) Any person required under this section merely to produce a document 
or other thing shall be deemed to have complied with the requisition if he 
causes such document or thing to be produced instead of attending personally 
to produce the same. 


(3) Nothing in this section shall be deemed— 


(a) to affect sections 123 and 124 of the Indian Evidence Act, 1872 (1 of 
1872), or the Bankers’ Books Evidence Act, 1891 (13 of 1891), or 


(b) to apply to a letter, postcard, telegram or other document or any parcel 
or thing in the custody of the postal or telegraph authority. 


» NOTES 


Scope of provision.—It has been held by the Supreme Court in State of Gujarat 
v. Shyam Lal AIR 1965 SC 1257, that the section (old section 94 to 
which the present section corresponds) does not apply to the accused. No 
change has, therefore, been made in the section to codify the interpretation of 
the Supreme Court. Only one change has been effected in the section. In 
sub-section (3)(a), it has been made clear that the provisions of the Bankers’ 
Books Evidence Act, 1891, override the genera! provisions of the section. 


Procedure as to letters and telegrams. 
92 (1) If any document, parcel or thing in the custody of a postal or telegraph 
authority is, in the opinionof the District Magistrate, Chief Judicial Magis-. 
trate. Court of Session or High Court wanted for the purpose of any investigation, 
Inquiry, trial or other proceeding under this Code, such Magistrate or Court 
may require the postal or telegraph authority, as the case may be, to deliver 
the document, parcel or thing to such person as the Magistrate or Court 
directs 


(2) If any such document, parcel or thing is, in the opinion of any other 
Magistrate, whether Executive or Judicial, or of any Commissioner of Police 
or District Superintendent of Police, wanted for any such purpose, he may. 
require the postal or telegraph authority, as the case may be, to cause search 
to be made for and to detain such document, parcel or thing , pending the 
order of a District Magistrate, Chief Judicial Magistrate or Court under 
sub-section (1). 


NOTES 


Changes in old provision.—This section corresponds tosection 95 of the old Code 
with two changes made therein : 


a. Reference to “Chief Presidency Magistrate’ in old sub-section 95(1) has 
been replaced by “Chief Judicial Magistrate’ which expression, in a 
Metropolitan area, means the Chief Metropolitan Magistrate [see section 
3(1)(d)]. | | 

b. The power to order delivery of postal articles has been given under sub- 
section (2) to the Chief Judicial Magistrate instead of to the District 
Magistrate. 
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B. Search-warrants 


When search-warrant may be issued. 


93, (1) (a) Where any Court has reason to believe that a person to whom a 

° summons or order under section 91 or a requisition under sub-section (1) 
of section 92 has been, or might be, addressed, will not or would not produce 
the document or thing as required by such summons or requisition, or 


(b) where such document or thing is not known to the Court to be in the pos- 
session of any person, or 


(c) where the Court considers that the purposes of any inquiry, trial or 
other proceeding under this Code will be served by a general search or 
inspection, | 

it may issue a search-warrant ; and the person to whom such warrant IS 
directed, may search or inspect in accordance therewith and the provisions here- 
inafter contained. 


(2) The Court may, if it thinks fit, specify in the warrant the particular place 
or part thereof to which only the search or inspection shall extend ; and the 
` person charged with the execution of such warrant shall then search or inspect 
only the place or part so specified. 


(3) Nothing contained in this section shall authorise any Magistrate other 
than a District Magistrate or Chief Judicial Magistrate to grant a warrant to 
search for a document, parcel or other thing in the custody of the postal or 
telegraph authority. 


NOTES 


Sub-section (1) corresponds to section 96(1), sub-section (2) corresponds to 
section 97 and sub-section (3) to section 96(2) of the old Code. No material 
changes have been made in the old sections except that the reference to 
Chief Metropolitan Magistrate has been replaced by the reference to Chief 
Judicial Magistrate. 


Search of place suspected to contain stolen property, forged documents, etc. 


94, (1) If a District Magistrate, Sub-divisional Magistrate or Magistrate of 

the first class, upon information and after such inquiry as he thinks 
necessary, has reason to believe that any place is used for the deposit or sale of 
stolen property, or for the deposit, sale or production of any objectionable 
article to which this section applies, or that any such objectionable article is 
deposited in any place, he may by warrant authorise any police officer above 
the rank of a constable— ` 


(a) to enter, with such assistance as may be required, such place, 
(b) to search the same in the manner specified in the warrant, 


(c) to take possession of any property or article therein found which he 
reasonably suspects to be stolen property or objectionable article to which 
this section applies, 


(d) to convey such property or article before a Magistrate, or to guard the 


same on the spot until the offender is taken before a Magistrate, or 
otherwise to dispose of it in some place of safety, 
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(e) to take into custody and carry before a Magistrate every person found 
in such place who appears to have been privy to the deposit, sale or 
production of any such property or article knowing or having reason- 
able cause to suspect it to be stolen property or, as the case may be, 
objectionable article to which this section applies. 


(2) The objectionable articles to which this section applies are— 
(a) counterfeit coin ; 


(b) pieces of metal made in contravention of the Metal Tokens Act, 1889 
(1 of 1889), or brought into India in contravention of any notification 
for the time being in force under section 11 of the Cusotms Act, 1962 
(52 of 1962) ; 


(c) counterfeit currency note ; counterfeit stamps ; 
(d) forged documents ; 
(e) false seals ; 


(f) obscene objects referred to in section 292 of the Indian Penal Code (45 
of 1860) ; 


(g) instruments or materials used for the production of any of the articles 
mentioned in clauses (a) to (/). 


NOTES 


Enumeration of objectionable articles —This section corresponds to section 98 
of the old Code. No basic change has been made in the general provisions of 
that section by the new Code. The section has, however, been redrafted and 
objectionable articles have been. enumerated in sub-section (2). In that list 
is included counterfeit currency notes. Morever, the reference to Presidency 
Magistrate occurring inthe old provision has been replaced by reference to 
Magistrate of the first class. 


Power to declare certain publications forfeited and to issue search-warrants for 
the same. 


95. (1) Where— 
(a) any newspaper, or book, or 
(b) any document, 


wherever printed, appears to the State Government to contain any matter the 
publication of which is punishable under section 124A or section 153A or 
section {53B or section 292 or section 293 or section 295A of the Indian Penal 
Code (45 of 1860), the State Government may, by notification, stating the 
grounds of its opinion, declare every copy of the issue of the newspaper con- 
taining such matter, and every copy of such book or other document to be 
forfeited to Government, and thereupon any police officer may seize the same 
wherever found in India and any Magistrate may by warrant authorise any 
police officer not below the rank of sub-inspector to enter upon and search 
for the same in any premises where any copy of such issue or any such book 
or other document may be or may be reasonably suspected to be. 


(2) In this section and in section 96,— 


(a) “newspaper” and “book” have the same meaning as in the Press and 
Registration of Books Act, 1867 (25 of 1867) ; ` 
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(b) “document” includes any painting, drawing or photograph, or other 
visible representation. | 


(3) No order passed or action taken under this section shall be called in 
question in any Court otherwise than in accordance with the provisions of 
section 96. 


NOTES 


Modifications in the old provisions.—The provisions contained in this section 
correspond to those contained in sections 99A(1) and (2) and 99G of the old 
Code with the following modifications : 


a. Sub-section (1) of the old section 99A, which was cumbrously worded, has 
been shortened by omitting the description of the offences under the speci- 
fied sections of the IPC as it was redundant. 


b. Publications in respect of the following additional matters which are 
offences underthe IPC have been brought within the purview of the 
section : 


i. section 153B (imputations prejudical to national integration) which is 
a new offence created by Criminal Law(Amendment) Act, 1972 (Act 31 
or 1972) ; 


ii. sections 292 and 293 (obscene books and objects), “in order to check 
the growing evil of obscenity”. 


Sine qua non requirement of the section.—As has been observed in P. Hemalatha 
v. Government of Andhra Pradesh AIR 1976 AP 375, the grounds of opinion 
for coming to the conclusion that the publication of the matter contained in 
the journal sought to be forfeited by an order under section 94, is punishable 
under section 124A IPC, is an integral part of section95 and compliance with 
its requirement is a sine qua non for the validity of the notification. It is not 
enough merely to reproduce the language of section 124A IPC without 
specifying as to how or in what manner there has been contravention of the 
provisions of that section. If the book does contain such objectionable matter 
publication of which would be punishable under section 124A IPC or other 
sections referred to in section 95, the Government has the right to declare the 
publication forfeited. The mere fact thatin the order it is also mentioned 
that the subject-matter is prejudicial to the maintenance of harmony it would 


not make the matter anytheless objectionable if it is in fact objectionable under 
any of the sections. 


Supreme Court on old section 99A.—It will be of interest to note here that the 
Supreme Court has in State of U.P. v. Lalai Singh Yadav. AIR 1977 SC 202 
interpreting the old section 99A, held that a formal authoritative setting forth 
in an order or notification of grounds and reasons for the forfeiture of a book 
or any publication is statutorily mandatory under the Code. This conclusion 
establishes a constitutional rapport between the penal section 99A of the Code 


and the Fundamental Right of Expression under article 19 of the Constitution. 
The Court has observed : 


“The Government has the power and responsibility to preserve societal peace 
and to forfeit publications which endanger it. But what is thereby prevented is 
the freedom of expression, that promotor of the permanent interests of human 
progress. Therefore, the law [section 99A] fixes the mind of the administration 
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to the obligation to reflect on the need to restrict and to state the grounds which 
ignite its action. To fail here, is to fault the order (of forfeiture).”’ 


Referring to the omission of the U.P. Government to give the grounds for the 
forfeiture of a book, the judgment said : 


“If you laze and omit, the law visits the order with voidness and this the State 
Government must realise specially because forfeiture of a book for a penal 
offence. is a serious matter, not a routine act to be executed with unconcern or 
indifference. The wages of neglect is invalidity, going by the text of the Code. 


These considerations are magnified in importance when we regard the change- 
over from the Raj to the Republic and the higher value assigned to the great 
rights of the people. 


Section 99A of the Code enables the aggrieved party to apply to the High 
Court to set aside the prohibitory order and the Court examines the grounds of 
Government order and affirms or upsets it. The Court cannot make a roving 
enquiry beyond the grounds set forth in the order and if grounds are altogether 
left out what is the Court to examine? And by this omission careless or cal- 
culated. the valuable right of the appeal to the Court is defeated. A construc- 
tion of the section, fraught with such pernicious consequences and tampering 
with the basic structure of the statutory remedy must be frowned upon by the 
Court, if the liberty to publish is to be restricted only to the limited extent the 
law allows.” | | 


Application to High Court to set aside declaration of forfeiture. 


96. (1) Any person having any interest in any newspaper, book or other 

document, in respect of which a declaration of forfeiture has been made 
under section 95, may, within two months from the date of publication in the 
Official Gazette of such declaration, apply to the High Court to set aside such 
declaration on the ground that the issue of the newspaper, or the book or other 
document, in respect of which the declaration was made, did not contain any 
such matter as is referred to in sub-section (1) of section 95. 


(2) Every such application shall, where the High Court consists of three or 
more Judges. be heard and determined by a Special Bench of the High Court 
composed of three Judges and where the High Court consists of less than 
three Judges, such Special Bench sha!l be composed of all the Judges of that 
High Court. 


(3) On the hearing of any such application with reference to any newspaper, 
any copy of such newspaper may be given in evidence in aid ofthe proof 
of the nature or tendency of the words, signs or visible representations 
contained in such newspaper. in respect of which the declaration of forfeiture 
was made. - 


(4) The High Court shall, if it is not satisfied that the issue of the newspaper, 
or the book or other document, in respect of which the application has been 
made. contained any such matter as is referred toin sub-section (1) of section 
95, set aside the declaration of forfeiture. 


(5) Where there is a difference of opinion among the Judges forming the 
Special Bench, the decision shall be in zccordance with the opinion of the 
majority of those Judges. 
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NOTES 


i i ; 'ection.—Thi i l the provisions 
Clarificatory changes in old section.—This section incorporates 
contained in sections 99B, 99C, 99D and 99E of the old Code. Only 
two changes of clarificatory nature have been made inthe old section. 


They re — 


a. It has been made clear in sub-section (1) that the period of limitation 
for application to the High Court to set aside declaration of forfeiture 
will commence from the date of publication of the declaration in the Official 
Gazette ; and 


b. In sub-section (2), a provision has been made to meet a contingency where 
the High Court does not have three or more judgesto constitute a Special 


Bench to consider the application (for instance, Judicial Commissioner’s 
Court for Goa). 


Search for persons wrongfully confined. 


Q7. If any District Magistrate, Sub-divisional Magistrate or Magistrate of the 

first class has reason to believe that any person is confined under such 
circumstances that the confinement amounts to an offence, he may issue a search- 
warrant, and the person to whom such warrant is directed may search for the 
person so confined ; and such search shall be made in accordance therewith, and 
the person, if found, shall be immediately taken before a Magistrate, who shall 
make such order as in the circumstances of the case seems proper. 


Power to compel restoration of abducted females. 


98. Upon complaint made on oath of the abduction or unlawful detention of a 

° woman, or a female child under the age of eighteen years, for any unlawful 
purpose, a District Magistrate, Sub-divisional Magistrate or Magistrate of the 
first class may make an order for the immediate restoration of such woman 
to her liberty, or of such female child to her husband, parent, guardian or other 
person having the lawful charge of such child, and may compel compliance with 
such order, using such force as may be necessary- 


NOTES 


Sections 97 and 98 incorporate the provisions contained respectively in sections 
100 and 552 of the old Code. No change has been made therein except that 
reference to Presidency Magistrate in the old sections has been replaced by 
reference to Magistrate of the first class. 


C. General provisions relating to searches 


Direction, etc., of seaich-warrants. 
99, The provisions of sections 38, 70, 72, 74, 77, 78 and 79 shall, so far as may 


be, apply to all search-warrants issued under section 93, section 94, section 
95 or section 97. 


Persons in charge of closed place to allow scarch. 


100. (1) Whenever any place liable to search or inspection under this Chapter 
is closed, any person residing in, or being in charge of, such place, shall, 
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on demand of the officer or other person executing the warrant, and on produc- 


tion of the warrant, allow him free ingress thereto, and afford all reasonable 
facilities for a search therein. 


(2) If ingress into such place cannot be so obtained, the officer or other 
person executing the warrant may proceed in the manner provided by sub- 
section (2) of section 47. 


(3) Where any person in or about such place is reasonably suspected of con- 
cealing about his person any article for which search should be made, such 
person may be searched and if such person is a woman, the search shall be 
made by another woman with strict regard to decency. 


(4) Before making a search under this Chapter, the officer or other person 
about to make it shall call upon two or more independent and respectable 
inhabitants of the locality in which the place to be searched is situate or of 
any other locality if no such inhabitant of the said locality is available or 1s 
willing to be a witness to the search, to attend and witness the search and may 
issue an order in writing to them or any of them so to do. 


(5) The search shall be made in their. presence, and a list of all things seized in 
the course of such search and of the places in which they are respectively found 
shall be prepared by such officer or other person and signed by such 
witnesses ; but no person witnessing a search under this section shall be 
required to attend the Court as a witness of the search unless specially 
summoned by it. 


(6) The occupant of the place searched, or some person in his behalf, shall, in 
every instance, be permitted to attend during the search, and a copy of the list 
perpared under this section, signed by the said witnesses, shall be delivered to 
such occupant or person. 


(7) When any person is searched under sub-section (3), a list of all things 
taken possession of shall be prepared, and a copy thereof shall be delivered to 
such person. ë l iii ian a. 


(8) Any person who, without reasonable cause, refuses or neglects to attend and 
witness a search under this section, when called upon to do so by an order in 
writing delivered or tendered to him. shall be deemed to have committed an 
offence under section 187 of the Indian Penal Code (45 of 1860). 


Disposal of things found in search beyond jurisdiction. 


101. When, in the execution of a search-warrant at any place beyond the local 

jurisdiction of the Court which issued the same, any of the things for 
which search is made, are found, such things, together with the list of the 
same prepared under the provisions hereinafter contained, shall be immediately 
taken before the Court issuing the warrant, unless such place is nearer to the 
Magistrate having jurisdiction therein than to such Court, in which case the list 
and things shall be immediately taken before such Magistrate ; and, unless there 
be good cause to the contrary, such Magistrate shall make an order authoris- 
ing them to be taken to such Court. 


D. Miscellaneous 


Power of police officer to seize certain property. 

102. (1) Any police officer may seize any property which may be alleged or 
suspected to have been stolen, or which may be found under circum- 

stances which create suspicion of the commission of any offence. 
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(2) Such police officer, if subordinate to the officer in charge of a police station, 
shall forthwith report the seizure to that officer. 


[(3) Every police officer acting under sub-section (I) shall forthwith report the 
seizure to the Magistrate having jurisdiction and where the property seized is such 
that it cannot be conveniently transported to the Court, he may give custody thereof 
to any person on his executing a bond undertaking to produce the property before 
the Court as and when required and to give effect to the further orders of the Court 
as to the disposal of the same.] 


Magistrate may direct search in his presence. 


103. Any Magistrate may direct a search to be made in his presence of any 
place for the search of which he is competent to issue a search-warrant. 


Power to impound document, etc., produced. 


104, Any Court may, ifitthinks fit, impound any document or thing produced 
before it under this Code. 


NOTES 


Changes in old provisions.—Sections 99 to 104 contain general and miscellaneous 
provisions in regard to searches, etc. They repeat in substance the provisions 
contained in sections 101, 102 and 103, 99, 550, 105 and 104 respectively. Some 
changes have, however, been made in section 100 by the Joint Committee of 
Parliament. They are : . 


a. The original sections 102 and 103 of the old Code have been combined into 
a single section for convenience as they related to the same matter. 


b. With a view to ensuring that the witnesses for the search are disinterested 
persons, the word “independent” has been inserted in sub-section (4). 


c. The previous provisions which required that the witnesses should be inhabi- 
tants of the locality of the place of search had created difficulties. It has 
accordingly been provided that the witnesses may be of any other locality 
if respectable and independent inhabitants of the locality are not available, 
or are not willing to be witnesses to the search. 


Insertion of new sub-section (3) in section 102.—New sub-section (3) inserted by 
the Amendment Act, 1978, firstly provides that the police officer shall forth- 
with report the seizure of any property under sub-section (1) to the Magistrate 
and secondly gives effect to the observations of the Supreme Court made in 
Anwar Ahmed v. State of U.P. AIR 1976 SC 680 that the police should be given 
the power to get a bond from the person to whom the property seized is entrust- 
ed, particularly in cases where a bulky property like elephant or car is seized 
and the Magistrate is living at a great distance and it is difficult to produce the 
property seized before him. 


Reciprocal arrangements regarding processes. 
105. (1) Where a Court in the territories to which this Code extends (here- 
after in this section referred to as the said territories) desires that— 
(a) a summons to an accused person, or 
(b) a warrant for the arrest of an accused person, or 
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(c) a summons to any person requiring him to attend and produce a docu- 
ment or other thing, or to produce it, or 


(d) a search-warrant, 


issued by it shall be served or executed at any place within the local jurisdiction 
of a Court in any State or area in India outside the said territories, it may send 
such summons or warrant in duplicate by post or otherwise, co the presiding 
officer of that Court to be served or executed ; and where any summons referred 
to in clause (a) or clause (c) has been so served, the provisions of section 68 
shall apply in relation to such summons as if the presiding officer of the Court 
to whom it is sent were a Magistrate in the said territories. 


(2) Where a Court in the said territories has received for service or execution— 
(a) a summons to an accused person, or 
(b) a warrant for the arrest of an accused person, or 


(c) a summons to any person requiring him to attend and produce a 
document or other thing or to produce it, or 


(d) a search-warrant, 


issued by a Court in any State or area in India outside the said territories, it 
shall cause the same to be served or executed as if it were a summons or warrant 
received by it from another Court in the said territories for services or execution 
within its local jurisdiction ; and where— 


(i) a warrant of arrest has been executed, the person arrested shall, so 
far as possible, be dealt with in accordance with the procedure prescribed 
by sections 80 and 81, i T 2 i 


(ii) a search-warrant has been executed, the things found in the search shall, 
so far as possible, be dealt with in accordance with the procedure 
prescribed by section 101. 


NOTES 


Modification in the old provision.—Section 105A of the old Code to which the 
present section corresponds contained the words “a court in the State of Jammu 
& Kashmir or a court established or continued by the authority of the Central 
Government in any area outside the said territories”. The last-mentioned category 
of courts were those few courts established or continued under the Foreign 
Jurisdiction Act, 1947. Since no such courts exist at present in any area outside 
India and since not only the State of Jammu & Kashmir but also the State of 
Nagaland and the tribal areas within the State of Assam are textually excluded 
from the operation of the Code, those words have been replaced by the words 
“a court in any State or area in India outside the said territories”. 


CHAPTER VIII 
SECURITY FOR KEEPING THE PEACE AND FOR GOOD BEHAVIOUR 


Security for keeping the peace on conviction. 


106. (1) When a Court of Session or Court of a Magistrate of the first class 

convicts a person of any of the offences specified in sub-section (2) 
or of abetting any such offence and is of opinion that itis necessary to 
take security from such person for keeping the peace, the Court may, at the 
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time of passing sentence on such person, order „him to execute a bond, with or 
without sureties, for keeping the peace for such period, not exceeding three 


years, as it thinks fit. 
(2) The offences referred to in sub-section (1) are— 


(a) any offence punishable under Chapter VIII of the Indian Penal Code 
(45 of 1860), other than an offence punishable under section 153A or 
section 153B or section 154 thereof ; 


(b) any offence which consists of, or includes, assault or using criminal force 
orcommitting mischief ; 
(c) any offence of criminal intimidation ; 


(d) any other offence which caused, or was intended or known to be likely to 
cause, a breach of the peace. 


(3) If the conviction is set aside on appeal or otherwise, the bond so executed 
shall become void. 


(4) An order under this section may also be made by an Appellate Court or by 
a Court when exercising its powers of revision. 


y NOTES 


Modifications in the old provision.—This section corresponds to old section 106. 
Certain changes made in the law under the old Code are noted below. 


As to the categories of Court which could take action, the old section enumerated 
“a High Court, a Court of Session or the Court of a Presidency Magistrate, a 
District Magistrate, a Sub-Divisional Magistrate ora Magistrate of the first 
class”. The new provision mentions only a Court of Session and a Court of a 
Magistrate of the first class, since under the new Code, D.M. and S.D.M. do 
not try cases anda Magistrate of the first class includes a Metropolitan 
Magistrate (old Presidency Magistrate). 


The scope of the old section has been modified in the following respects : 


a. The exceptions in regard to offence punishable under section 149 of the IPC 
(being a member of an unlawful assembly) has been omitted to settle the 
case law on the point of applicability of section 106 to cases of conviction 
under section 149 of the Indian Penal Code —Cf. Ramjan v. Jawalauddin AIR 
1944 All. 272 with In re. Mekrai AIR 1939 Mad. 787. In view of this 
omission the Courts may in their discretion demand security from a person 
convicted under section 149 whatever be the nature of the offence commit- 
ted by the other member or members of the unlawful assembly. “This slight 


extension of the Scope of the section”, the Law Commission observed “will 
MOU .....: be harmful in any way”. 


b. An exception in respect of offence under section 143 of the Indian Penal 
Code has been removed on the same analogy. 


c. New offence under section 153B of the Indian Penal Code (imputations 
prejudicial to national integration) created by the Criminal Law (Amend- 
ment) Act, 1972 (Act 31 of 1972), has been added as an exception so that 
no security could be demanded of a person convicted of that offence. 


d. Assection 106 then stood, security could not be required on conviction for 
abetment of criminal intimidation. This has been set right. 
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e. The phrase “oflence involving breach of the peace” occurring in the old 
section 106 had given rise to conflicting judicial decisions [See King v. 
Maung Kyi Nyo AIR 1940, Rang. 50] which, by and large, had interpreted 
the phrase to mean that breach of the peace must be an essential ingredient 
of the offence in order to attract section 106. This phrase has, therefore, 
been replaced by omnibus words ‘‘offence which caused, or was intended 
or known to be likely to cause, a breach of the peace” so that the provision 
would apply even if breach of the peace is not an ingredient of the offence. 


f. Offences which consist of, or include, using criminal force or committing 
mischief have been brought within the purview of the section. The Law 
Commission observed : “The latter appears to be specially desirable in 
order to check violent demonstrations involving deliberate destruction of 
property which are unfortunately becoming common.” 


Security for keeping the peace in other cases. 


107. (1) When an Executive Magistrate receives information that any person 
is likely to commit a breach of the peace or disturb the public tranquil- 
lity or to do any wrongful act that may probably occasion a breach of the 
peace or disturb the public tranquillity and is of opinion that there is sufficient 
ground for proceeding, he may, in the manner hereinafter provided, require 
such person to show cause why he should not be ordered to execute a bond 
[with or without sureties,] for keeping the peace for such period, not exceeding 
one year, as the Magistrate thinks fit. 


(2) Proceedings under this section may be taken before any Executive 
Magistrate when either the place where the breach of the peace or disturbance 
is apprehended is within his local jurisdiction orthere is within such jurisdic- 
tion a person who is likely to commit a breach of the peace or disturb 
the public tranquillity or todo any wrongful act as aforesaid beyond such 
jurisdiction. -' 


NOTES 


Functions under the section assigned to E.M.—This section corresponds to 
old section 107 with improvement in drafting. The functions under the 
section have been assigned to Executive Magistrates instead of D.M. 
or S.D.M. (unlike under the old section). The Law Commission ob- 
served : 


“In order to be effective, proceedings under the section have to be taken 
urgently, and as they are immediately concerned with the maintenance of 
peace and order, the functions sheuld-................. be assigned to executive 
magistrates............... District Magistrate who is the administrative head of 
the district will not in practice have anytime to look to such proceed- 
ings.” 


In view of the above change, sub-sections (3) and (4) of the old section have 
been omitted, as unnecessary. 


Magistrate’s power to demand surety.— Under the new Code a Magistrate could 
not demand surety from a person for keeping the peace. He could only 
demand a personal bond from the person concerned. Sub-section (1) of section 
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107 has, therefore, been amended by the Amendment Act, 1978, to restore the 
old provision permitting the demand of the sureties along with the bond. 
Thus the Magistrate has been enabled to demand sureties in appropriate 
cases. 


Security for good behaviour from persons disseminating seditious matters. 


108. (1) When [an Executive Magistrate] receives information that there 
is within his local jurisdiction any person who, within or without such 
jurisdiction,— se 


(i) either orally or in writing or in any other manner, intentionally 
disseminates or attempts to disseminate or abets the dissemination 
of,— 


(a) any matter the publication of which is punishable under section 
124A or section 153A or section 153B or section 295A of the 
Indian Penal Code (45 of 1860), or 


(b) any matter concerning a Judge acting or purporting to act in the 
discharge of his official duties which amounts to criminal inti- 
midation or defamation under the Indian Penal Code (45 of 
1860), 


(ii) makes, produces, publishes or keeps for sale, imports, exports, conveys, 
sells, lets to hire, distributes, publicly exhibits or in any other manner 
puts into circulation any obscene matter such as is referred to in section 
292 of the Indian Penal Code (45 of 1860), 


and the Magistrate is of opinion that there is sufficient ground for proceeding, 
the Magistrate may, in the manner hereinafter provided, require such person 
to show cause why he should not be ordered to execute a bond, with or without 
sureties, for his good behaviour for such period, not exceeding one year, as the 
Magistrate thinks fit. 


(2) No proceedings shall be taken under this section against the editor, pro- 
prietor, printer or publisher of any publication registered under, and edited, 
printed and published in conformity with, the rules laid down in the Press 
and Registration of Books Act, 1867 (25 of 1867), with reference to any matter 
contained in such publication except by the order or under the authority of the 
—ee or some officer empowered by the State Government in this 
behalf. 


NOTES 


Power vested in J.M.—This section corresponds to old section of the same 
number. Under the old section, the power was vested in D.M., Presidency 
Magistrate and the Magistrate of the first class. In recommending that the power 
should be exclusively vested in Judicial Magistrates, the Law Commission 
observed : 


““,..the final order to be passed in these proceedings affects the liberty of the 
person against whom the proceedings are instituted and that sifting of evidence 
in a judicial manner is required before an order demanding security can justi- 
fiably be passed. . . Inquiry. . .partakes of the character of a trial, though techni- 
cally the person against whom the proceedings are taken is not an accused 
person, there is no offence to be inquired into or tried and the ordinary rules 
of evidence are relaxed to some extent.” 
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Amendment Act, 1980.—However, the position has been reversed by the Amend- 
ment Act, 1980 with effect from 23-9-1980. The power to initiate security 
proceedings under this section as well as under sections 109 and 110 has now 
been vested in the Executive Magistrates. While piloting the Amending Bill in 
Lok Sabha, the Minister of State of Home Affairs observed : ‘... in the 
repealed Code of 1898, there was no obligation to entrust these proceedings 
to Judicial Magistrates. These proceedings are not strictly trials and are not 
punitive in nature. They are security proceedings designed to play a role in 
the prevention of crime and thereby assist in the maintenance of law and order. 
Ia principle, therefore, there could be no objection to the entrustment of these 
proceedings to the executive magistracy which is responsible for the mainte- 
nance of law and order. However, power has been retained for any State, which 
So prefers, to entrust these proceedings to Judicial Magistrates, after following 
the procedures prescribed in section 478. By section 9 of the Amendment Act, 
1980, it has been provided that “‘all proceedings under this section and sections 
109 and 110 (in which similar amendment has been made) pending before any 
Judicial Magistrate of the first class immediately before 23-9-1980 shall be 
dealt with as if this amendment had not been made. 


Addition of offences in sub-section (1).—In sub-clause (a) of clause (i) of sub- 
section (1) mention has been made of publication under section 295A (outrag- 
ing religious feelings, etc.) and section 153B (imputation prejudicial to national 
integration) of the Indian Penal Code as they also lead to disturbances. On the 
same analogy publication, etc., of obscene matter as mentioned in section 292 
of IPC has been added in clause (ii) of sub-section (1). 


Security for good behaviour from suspected persons. 


109, When [an Executive Magistrate] receives information that there is 

within his local jurisdiction a person taking precautions to conceal 
his presence and that there is reason to believe that he is doing so 
with a view to committing a cognizable offence, the Magistrate may, in the 
manner hereinafter provided, require such person to show cause why he 
should not be ordered to execute a bond, with or without sureties, for his 
= rekan for such period, not exceeding one year, as the Magistrate 
thinks fit. 


NOTES 


Joint Committee’s observations on the provision.—It will be instructive to quote 
in full the observations of the Joint Committee of Parliament which considered 
the provision : 


“The clause which reproduces section 109 of the old Code has long been the 
subject of some controversy. There is a sizeable section of opinion which 
holds the view that the provision is being widely abused and innocent persons 
are being sent to jail as a result of the proceedings under this section, either for 
the purpose of showing better statistics of prevention of crime or for other 
more objectionable purposes. On the other hand there is also a sizeable sec- 
tion of opinion which would consider the retention of this provision as indis- 
pensable for the maintenance of law and order. It is urged that but for this 
provision the incidence of crime would be very high and professional thieves 
and anti-social elements would have a field day. The object of this provision is- 
to check and control the persons who are likely to commit offences and it can 

not be denied that this cannot be done unless they are prevented from doing so 
by resorting to provisions of this kind. The Committee was informed that 
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practically all the State Governments are opposed to the deletion of this provision 
mainly on this gound. 


The Committee has given a very careful consideration to the conflicting view 
points indicated above, and has come to the conclusion that the provision 
relating to persons who have no ostensible means of subsistence or who cannot 
give a satisfactory account of themselves, should be deleted. 


Paragraph (a) which deals with persons taking precaution to conceal their 
presence with a view to committing offences, however, stands on a different 
footing because, firstly, it is not so widely abused and secondly, it comes in 
only when there is suspicion of the commission of an offence. The Committee 
considers that this part of the clause should be retained. But even here it 
should be restricted to cases where the suspected offence isa cognizable offence. 
The Committee also considers that the bond to be executed could be without 
surety if the Magistrate thinks it fit. 


In coming to the above conclusion the Committee has taken due note of the 
fact that the power under the clause has been conferred on the Judicial Magis- 
trates, who may be expected to act impartially, with due regard not only to the 
rights of the persons proceeded against but also to the reasonable needs of the 
prevention of crime.” 


Amendment Act, 1980.—However, with effect from 23-9-1980, the power under 
this section, as explained in Notes under section 108, vests in the Executive 
Magistrates. 


Concealment provision redrafted.—\t may also be pointed out that the words 
“that there is within his local jurisdiction a person taking precautions to con- 
ceal his presence” have been substituted for the words “that any person is 
taking precautions to conceal his presence within the local limits of such 
Magistrate’s jurisdiction” in the old section. The redraft is intended to resolve 
a conflict of judicial decisions [Gagan Chandra v. Emp. AIR 1929 Cal. 775 ; Emp. 
v. Phuchai AIR 1929 All. 33] on the interpretation of these words. The contro- 
versy had centred on whether, (a) what is sought to be concealed is “presence 
within the local limits”; or (b) what is sought to be concealed is “presence” 
(simpliciter). 


Security for good behaviour from habitual offenders. 
110. When [an Executive Magistrate] receives information that there is within 
his local jurisdiction a persoh who— 
(a) is by habit a robber, house-breaker, thief, or forger, or 


(b) is by habit a receiver of stolen property knowing the same to have been 
stolen, or 


(c) habitually protects or harbours thieves, or aids in the concealment or 
disposal of stolen property, or 


(d) habitually commits, or attempts to commit, or abets the commission 
of, the offence of kidnapping, abduction, extortion, cheating or mischief, 
or any offence punishable under Chapter XII of the Indian Penal Code 
(45 of 1860), or under section 489A, section 489B, section 489C or 
section 489D of that Code, or 


(e) habitually commits, or attempts to commit, or abets the commission of, 
offences, involving a breach of the peace, or 
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( f) — commits, or attempts to commit, or abets the commission 
oO — 


(i) any offence under one or more of the following Acts, 
namely :— 


(a) the Drugs and Cosmetics Act, 1940 (23 of 1940) ; 
(b) the Foreign Exchange Regulation Act, 1973 (46 of 1973) ; 


(c) the Employees’ Provident Funds and Family Pension Fund 
Act, 1952 (19 of 1952) ; 


(d) the Prevention of Food Adulteration Act, 1954 (37 of 1954) ; 
(e) the Essential Commodities Act, 1955 (10 of 1955) ; 

(f) the Untouchability (Offences) Act, 1955 (22 of 1955) ; 

(g) the Customs Act, 1962 (52 of 1962) ; or 


(ii) any offence punishable under any other law providing for the 
prevention of hoarding or profiteering or of adulteration of food 
or drugs or of corruption, or 

(g) is so desperate and dangerous as to render his being at large without 
security hazardous to the community, ` 


such Magistrate may, in the manner hereinafter provided, require such person 
to show cause why he should not be ordered to execute a bond, with sureties, 
for his good behaviour for such period, not exceeding three years, as the 
Magistrate thinks fit. 


NOTES 


Addition of offences in clause ( f ).—This section corresponds to section 110 of 
the old Code. Besides conferring power under the section on all Judicial 
Magistrates of the first class, some more offences have been included in clause 
(f) of the section. Recommending the addition of those offences, the Joint 
Committee of Parliament observed : “The Committee is of the view that persons 
who habitually commit offences of anti-social nature such as those relating to 
adulteration of food or drugs or foreign exchange or customs or hoarding and 
profiteering or corruption, deserve perhaps even greater control than persons 
who habitually commit offences like theft, etc.” 


Amendment Act, 1980.—As explained in Notes under section 108, the power 
under this section now vests in the Executive Magistr tes with effect from 
23-9-1980. a 

Order to be made. 


111. When a Magistrate acting under section 107, section 108, section 109 or 

section 110, deems it necessary to require any person to show cause 
under such section, he shall make an order in writing, setting forth the sub- 
stance of the information received, the amount of the bond to be executed, the 
term for which it is to be in force, and the number, character and class of 
sureties (if any) required. 


Procedure in respect of person present in Court. 


112. If the person in respect of whom such order is made is present in Court, 
it shall be read over to him, or, if he so desires, the substance thereof 

shall be explained to him. 

Summons or warrant in case of person not so present. 


113. If such person is not present in Court, the Magistrate shall issue a sum- 
mons requiring him to appear, or, when such person is in custody, 
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a warrant directing the officer in whose custody he is to bring him before the 
Court : 


Provided that whenever it appears to such Magistrate, upon the report of a 
police officer or upon other information (the substance of which report or 
information shall be recorded by the Magistrate), that there is reason to fear 
the commission of a breach of the peace, and that such breach of the peace 
cannot be prevented otherwise than by the immediate arrest of such person, the 
Magistrate may at any time issue a warrant for his arrest. 


Copy of order to accompany summons or warrant. 


114. Every summons or warrant issued under section 113 shall be accompani- 

ed by a copy of the order made under section 111, and such copy shall be 
delivered by the officer serving or executing such summons or-warrant to the 
person served with, or arrested under, the same. 


Power to dispense with personal attendance. 


115. The Magistrate may, if he sees sufficient cause, dispense with the per- 

sonal attendance of any person called upon to show cause why he should 
not be ordered to execute a bond for keeping the peace or for good behaviour 
and may permit him to appear by a pleader. 


NOTES 


Sections 111 to 115 correspond to sections 112 to 116 of the old Code respect- 
ively. No change has been made in those provisions, except that old section 
115 has been amended to extend the provision to bonds for good behaviour 
also. gm 


"e 


Inquiry as to truth of information. 


116. (1) When an order under section 111 has been read or explained under 

section 112 to a person present in Court, or when any person appears or 
is brought before a Magistrate in compliance with, or in execution of, a 
summons or warrant, issued under section 113, the Magistrate shall proceed to 
inquire into the truth of the information upon which action has been taken, and 
to take such further evidence as may appear necessary. 


(2) Such inquiry shall be made, as nearly as may be practicable, in the manner 
hereinafter prescribed for conducting trial and recording evidence in summons 
cases. = 


(3), After the commencement, and before the completion, of the inquiry under 
sub-section (1), the Magistrate, if he considers that immediate measures are 
necessary for the prevention of a breach of the peace or disturbance of the 
public tranquillity or the commission of any offence or for the public safety, 
may, for reasons to be recorded in writing, direct the person in respect of 
whom the order under section 111 has been made to execute a bond, with or 
without sureties, for keeping the peace or maintaining good behaviour until the 
conclusion of the inquiry, and may detain him in custody until such bond is 
executed or, in default of execution, until the inquiry is concluded : 


Provided that— 


(a) no person against whom proceedings are not being taken under section 
108, section 109, or section 110 shall be directed to execute a bond for 
maintaining good behaviour ; 


Sec. 116 ` SECURITY FOR KEEPING THE PEACE 69 


(b) the conditions of such bond, whether as to the amount thereof or as to 
the provision of sureties or the number thereof or the pecuniary 


extent of their liability, shall not be more onerous than those specified 
in the order under section 111. 


(4) For the purposes of this section the fact that a person is an habitual offender 
er is so desperate and dangerous as to render his being at large without secu- 
rity hazardous to the community may be proved by evidence of general repute 
or otherwise. 


(5) Where two or more persons have been associated together in the matter under 
inquiry, they may be dealt with in the same or separate inquiries as the Magi- 
strate shall think just. 


(6) The inquiry under this section shall be completed within a period of six 
months from the date of its commencement, and if such inquiry is not so com- 
pleted, the proceedings under this Chapter shall, on the expiry of the said 
period, stand terminated unless, for special reasons to be recorded in writing, 
the Magistrate otherwise directs : 


Provided that where any person has been kept in detention pending such 
inquiry, the proceeding against that person, unless terminated earlier, ‘shall 
stand terminated on the expiry of a period of six months of such detention. 


(7) Where any direction is made under sub-section (6) permitting the continu- 
ance of proceedings, the Sessions Judge may, on an application made to him by 
the aggrieved party, vacate such direction if he is satisfied that it was not based 
on any special reason or was perverse. m 


NOTES 


This section corresponds to section 117 of the old Code. Sub-sections (6) and (7) 
are new. The implications of the section are discussed below : 


Time of commencement of inquiry when person not present.—Sub-section (1) 
has fixed the date of commencement of the proceedings, i.e., the date on which 
the magistrate starts the inquiry after appearance of all the persons concerned, 
as the starting point for computing the period of six months under the first part 
of that sub-section. Fixing of this date will not adversely affect persons in 
detention pending inquiry for proceedings against them would terminate at the 
end of six months of detention irrespective of the date of commencement of 
inquiry. The petitioners filed their reply to show cause notice on 5-9-1974. On 
17-10-1974, the magistrate fixed 2-11-1974 for evidence. On 1-3-1975, the peti- 
tioners filed an application that because the proceedings had been pending for 
more than six months, they stood automatically terminated. Relying on Madhu 
Limaye v. Ved Murti AIR 1971 SC 2481, the court rejected the contention that 
an enquiry under section 116(1) does not commence unless some evidence is laid 
in the proceeding. 


The court also held that the enquiry may commence only after such a person 
files his show cause and when the magistrate applies his mind to that show 
cause notice. The language of section 116(1) shows that an enquiry will 
commence when the magistrate proceeds to enquire into the truth of the infor- 
mation upon which action has been taken, as held in Jalaluddin Kunju v. State 
AIR 1952 TC 262. In other words, an enquiry envisaged by section 116 com- 
mences only when the magistrate applies his mind to the facts of the case in the 
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presence of the persons concerned. Held in the present case that the inquiry 
commenced not on 5-9-1974 when the petitioners filed their reply to the show 
cause notice, but on 17-10-1974, when the magistrate fixed the date for 
production of evidence —Nathan Yadav & Others v. State of Bihar 1976 ILR 
1976 Pat. 338. 


Pinte of commencement of inquiry when person present.—Having regard to the 
provisions of sections 112 and 116(1) and the fact that a summons procedure has 
been prescribed for an inquiry by sub-section (2) of section 116. it would appear 
that in the case of a person who is present in the court when the order under 
section II] is passed, the said order must be read over to him and the substance 
thereof explained to him if he so desires on that very day, and therefore the 
enquiry in his case shall be deemed to have commenced on that very day irres- 
pective of the fact whether the magistrate records his plea or not. In the case of 
an opponent who is not present in the court when the order made under section 
111 is passed, but whose presence is secured by a summons or a warrant, as 
provided under section 113, it would appear that since there is nothing to 
prevent the magistrate from reading the accusations to him and recording his 
plea on the very day when he so appears or is brought before the magistrate, and 
since the legislative mandate is to proceed to inquire into the truth of the accu- 
sation on the happening of such an event, the inquiry in the proceedings must 
be deemed to have commenced against such person on the very day when his 
presence is secured on the day fixed by the court. This is so irrespective of the 
fact whether the magistrate records the plea of the opponent or not, and irres- 
pective of the fact whether the magistrate proceeds with the inquiry or not— 
Dwarkanath Ramchandra v. State of Maharashtra 1977 Cr. LJ 120. 


Whether bond amount can be reduced.—A revision application for reducing the 
amount of the bond and sureties under section 123(2) was dismissed holding 
that the Sessions Judge has no jurisdiction to reduce the amount of bond and 
the number of sureties. Failure of a person to furnish sureties demanded under 
section 116(3) results only in detention of the person. But detention does not 
mean or denote imprisonment or punishment. It is true that the Court of Session 
exercising appellate jurisdiction under section 386, may while upholding the 
order asking for the security reduce the amount of security or the number of 
sureties or the time for which the surety is being asked for, yet this overlapp- 
ing is no reason to conclude that section 123(2) also relates to an order passed 
under section 116(3). Moreover, the power to reduce the security etc. has 
been conferred on the CJM, the Court of Session and the High Court, 
whereas appellate powers are conferred only on the Court of Session—Gur 
Dayal Singh & Others v. the State ILR [1976] II Delhi 330. 


Modification of old provision.—Old sub-section (3) had started with ‘Pending 
the completion of the enquiry’. However, new sub-section (3) starts with 
“After the commencement and before the completion of the inquiry”. This 
change has been made so as to put matter beyond doubt that the interim bond 
could be taken only after the commencement of proceedings before they are 
completed. Incidentally, the new amendment also conforms to the decision of 
the Supreme Court in Madhu Limaye v. Ved Murti AIR 1971 SC 2481. 


Time for completion of inquiry.—The first part of sub-section (6) provides that 
if the inquiry under the section is not completed within a period of six months 
from the date of the commencement thereof, such inquiry should stand termi- 
nated on the expiry of that period. A special power has been retained with the 
Magistrate to extend this period where there are special reasons to do so. This 
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provision would apply to all proceedings whether or not the person concerncd 
is in detention. Where the person is in detention, a further provision has been 
made to the effect that the proceedings shall stand terminated on the expiry of 
a period of six months of detention. This is an absolute limit and the 
Magistrate has no power to extend the period of detention or the inquiry in 
such cases. 


Circumstanee in which the inquiry may continue beyond six months.—As has buwi: 
held in Nathan Yadav & Others v. State of Bihar ILR 1976 Pat. 338, the 
magistrate must apply his mind to the question whether the inquiry would 
continue or not beyond six months from the commencement of the inquiry. If 
that is not done and the inquiry is allowed to continue, then the whole purpose 
of section 116(6) would be frustrated. In cases where the magistrate has 
applied his mind to the question. but for some reason or the other, has not 
passed the order withinsix months put passes it thereafter, the inquiry should 
continue and ought not to stand auiomatically terminated. For, it is a well 
established law that no party to a litigation should be madeto suffer on 
account of some fault on the part of the court. The maxim is actus curaie 
neminem grayabit, the act of the court shall prejudice ne man. 


Order to give security. 


117. If, upon such inquiry, it is proved that itis necessary for keeping the 

peace or maintaining good behaviour, asthe case may be, that the 
person in respect of whom the inquiry is made should execute a bond, with or 
without sureties, the Magistrate shall make an order accordingly : 


Provided that— 


(a) no person shall be ordered to give security of a nature different from, 
or of an amount larger than, or for a period longer than, that specified 
in the order made under section 111 ; 


(b) the amount of every bond shall be fixed with due regard to the circum- 
stances of the case and shall not be excessive ; 


(c) when the person in respect of whom the inquiry is made is a minor, the 
bond shall be executed only by his sureties. 


Discharge of person informed against. 


118. If, on an inquiry under section 116, it is not proved that it is necessary 

for keeping the peace or maintaining good behaviour, as the case may 
be, that the person in respect of whom the enquiry is made, should execute a 
bond, the Magistrate shall make an entry on the record to that effect, and if 
such person is.in custody only for the purposes of the inquiry, shall release 
him, or, if such person is not in custody, shall discharge him. 


Commencement of period for which security is required. 

119. () If any person, in respect of whom an order requiring security is 
made under section 106 or section 117, is, at the time such order is 

made, sentenced to, or undergoing a sentence of, imprisonment, the period 

for which such security is required shall commence on the expiration of such 

sentence. 


(2) In other cases such period shall commence on the date of such order unless 
the Magistrate, for sufficient reason, fixes a later date. 
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Contents of bond. 


120. The bond to be executed by any such person shall bind him to keep the 

` peace or to be of good behaviour, as the case may be, and in the latter 
case the commission or attempt to commit, or the abetment of, any offence 
punishable with imprisonment, wherever it may be committed, isa breach of the 


bond. 


Power to reject sureties. 


121. (1) A Magistrate may refuse to accept any surety offered, or may reject 

any surety previously accepted by him or his predecessor under this 
Chapter on the ground that such surety is an unfit person for the purposes of 
the bond : 


Provided that before so refusing to accept or rejecting any such surety, he 
shall either himself hold an inquiry on oath into the fitness of the surety, or 
cause -such inquiry to be held and a report to be made thereon by a Magistrate 
subordinate to him. 


(2) Such Magistrate shall, before holding the inquiry, give reasonable notice 
to the surety and to the person by whom the surety was offered and shall, in 
making the inquiry, record the substance of the evidence adduced before him. 


(3) If the Magistrate is satisfied, after considering the evidence so adduced 
either before him or before a Magistrate deputed under sub-section (1), and 
the report of such Magistrate (if any), that thesurety is an unfit person for the 
purposes of the bond, he shall make an order refusing to accept or rejecting, as 
the case may be, such surety and recording his reasons for so doing : 


Provided that, before making an order rejecting any surety who has previously 
been accepted, the Magistrate shall issue his summons or warrant, as he thinks 
fit, and cause the person for whom the surety is bound to appear or to be 
brought before him. 


NOTES 


Sections 117 to 121 correspond to sections 118 to 122, respectively, of the old 
Code, without any change. 


Imprisonment in default of security. 


122. ()D(@ If any person ordered to give security under section 106 or 

section 117 does not give such security on or before the date on which the 
period for which such security is to be given commences, he shall, except in the 
case next hereinafter mentioned, be committed to prison, or, if he is already in 
prison, be detained in prison until such period expires or until within such 
period he gives the security to the Court or Magistrate who made the order 
requiring it. 


(b) If any person after having executed a bond without sureties for keeping 
the peace in pursuance of an order of a Magistrate under section 117, is proved, 
to the satisfaction of such Magistrate or his successor-in-office to have committed 
breach of the bond, such Magistrate or successor-in-office may, after recording 
the grounds of such proof, order that the person be arrested and detained in 
prison until the expiry of the period of the bond and such order shall be 
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without prejudice to any other punishment or forfeiture to which the said 
person may be liable in accordance with law. 


(2) When such person has been ordered by a Magistrate to give security for 
a period exceeding one year, such Magistrate shall, if such person does not give 
such security as aforesaid, issue a Warrant directing him to be detained in 
prison pending the orders of the Sessions Judge and the proceedings shall be 
laid, as soon as conveniently may be, before such Court. 


(3) Such Court, after examining such proceedings and requiring from the 
Magistrate any further information or evidence which it thinks necessary, and 
after giving the concerned person a reasonable opportunity of being heard, 
may pass such order on the case as it thinks fit : 


Provided that the period (if any) for which any person is imprisoned for failure 
to give security shall not exceed three years. 


(4) If security has been required in the course of the same proceeding from 
two Or more persons in respect of any one of whom the proceedings are 
referred to the Sessions Judge under sub-section (2), such reference shall also 
include the case of any other of such persons who has been ordered to give 
security, and the provisions of sub-sections (2) and (3) shall, in that event, 
apply to the case of such other person also, except that the period (if any) 
for which he may be imprisoned, shall not exceed the period for which he was 
ordered to give security. 


(5) A Sessions Judge may in his discretion transfer any proceedings laid before 
him under sub-section (2) or sub-section (4) to an Additional Sessions Judge or 
Assistant Sessions Judge and upon such transfer, such Additional Sessions Judge 
or Assistant Sessions Judge may exercise the powers of a Sessions Judge under 
this section in respect of such proceedings. 


(6) If the security is tendered to the officer in charge of the jail, he shall forth- 
with refer the matter to the Court or Magistrate who made the order, and shall 
await the orders of such Court or Magistrate. 


(7) Imprisonment for failure to give security for keeping the peace shall be 
simple. 


(8) Imprisonment for failure to give security for good behaviour shall, where 
the proceedings have been taken under section 108, be simple, and, where the 
proceedings have been taken under section 109 or section 110, be rigorous or 
simple as the Court or Magistrate in each case directs. 


NOTES 


This section corresponds to section 123 of the old Code. Three changes have 
been made in the old provisions : 


a. Sub-section (1)(b) has been added to provide for consequences of breach 
of conditions of bond ; 


b. Reference to Presidency Magistrate and High Court has been omitted ; 


c. Provision has been made in sub-section (3) to give the person concerned an 
opportunity of being heard before passing an order. 
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Power to release persons imprisoned for failing to give security. 


123. (1) Whenever [the District Magistrate in the case of an order passed by an 

` Executive Magistrate under section 117, or the Chief Judicial Magistrate in 
any other case] is of opinion that any person imprisoned for failing to give 
security under this Chapter may be released without hazard to the community 
or to any other person, he may order such person to be discharged. 


(2) Whenever any perscn has been imprisoned for failing to give security under 
this Chapter, the High Court or Court of Session, or, where the order was 
made by any other Court, the [District Magistrate, in the case of an order passed 
by an Executive Magistrate under section 117, or the Chief Judicial Magistrate 
in any other case] may make an order reducing the amount of the security 
or the number of sureties or the time for which security has been required. 


(3) An order under sub-section (1) may direct the discharge of such 
person either without conditions or upon any conditions which such person 
accepts : 


Provided that any condition imposed shall cease to be operative when the 
period for which such person was ordered to give security has expired. 


(4) The State Government may prescribe the conditions upon which a condi- 
tional discharge may be made. 


(5) If any condition upon which any person has been discharged is, in the opi- 
nion of the [District Magistrate, in the case of an order passed by an Executive 
Magistrate under section 117, or the Chief Judicial Magistrate in any other case] 
by whom the order of discharge was made or of his successor, not fulfilled, he 
may cancel the same. 


(6) When a conditional order of discharge has been cancelled under sub-section 
(5), such person may be arrested by any police officer without warrant, and 
shall thereupon be produced before the [District Magistrate, in the case of an 
order passed by an Executive Magistrate under section 117, or the Chief Judicial 
Magistrate in any other case]. 


(7) Unless such person gives security in accordance with the terms of the 
original order for the unexpired portion of the term for which he was in the 
first instance committed or ordered to be detained (such portion being deemed 
to be a period equal to the period between the date of the breach of the 
conditions of discharge and the date on which, except for such conditional 
discharge, he would have been entitled to release), the [District Magistrate, 
in the case of an order passed by an Executive Magistrate under secticn 117, or 
the Chief Judicial Magistrate in any other case] may remand such person to 
prison to undergo such unexpired portion. 


(8) A person remanded to prison under sub-section (7) shall, subject to 
the provisions of section 122, be released at any time on giving security in 
accordance with the terms of the original order for the unexpired portion afore- 
said to the Court or Magistrate by whom such order was made, or to its or his 
successor. 


(9) The High Court or Court of Session may at any time, for sufficient reasons 
to be recorded in writing, cancel any bond for keeping the peace or for good 
behaviour executed under this Chapter by any order made by it. and the 
[District Magistrate, in the case of an order passed by an Executive Magistrate 
under section 117, or the Chief Judicial Magistrate in any other case] may make 
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such cancellation where such bond was executed under his order or under the 
order of any other Court in his district. 


(10) Any surety for the peaceable conduct or good behaviour of another 
person ordered to execute a bond under this Chapter may at any time apply 
to the Court making such order to cancel the bond and on such application 
being made, the Court shall issue a summons or warrant, as it thinks fit, 
requiring the person for whom such surety is bound to appear or to be 
brought before it. 


NOTES 


Changes in old section.-- Sub-sections (1) to (8) correspond to section 124 and 
sub-section (9) to section 125 of the old Code. The references to Presidency 
Magistrate and District Magistrate wherever they had occurred in old 
sections 124 and 125 have been replaced by the reference to Chief Judicial 
Magistrate. In addition, the power to cancel the bond or reduce the amount 
of security has been conferred on the High Court and the Court of 
Session. 


Sub-section (10) incorporates the provision contained in old section 126 in the 
revised form ; so as to vest the power to discharge sureties in the Court which 
ordered the bond to be taken. 


District Magistrate's power to release persons imprisoned for failure to give 
security.— Under the new Code even a bond executed under the orders of an 
Executive Magistrate could be cancelled only by the Chief Judicial Magistrate. 
Section 123 has, therefore, been amended by the Amendment Act, 1978, to 
empower the District Magistrate to release persons imprisoned for failure to 
give security in a case where such person was ordered under section 117 by an 
Executive Magistrate to furnish security. 


Security for unexpired period of bond. 


124. (1) When a person for whose appearance a summons or warrant has 

been issued under the proviso to sub-section (3) of section 121 or 
under sub-section (10) of section 123, appears or is brought before the 
Magistrate or Court, the Magistrate or Court shall cancel the bond executed 
by such person and shall order such person to give, forthe unexpired portion 
of the term of such bond, fresh security of thesamedescription as the original 
security. 


(2) Every such order shall, for the purposes of sections 120 to 123 (both in- 
clusive), be deemed to be an order made under section 106 or section 117, as 
the case may be. 


NOTES 


This section repeats the substance of section 126A of the old Code with the 
addition of the words “or Court” after the word ‘‘Magistrate’’ in both places 
in sub-section (1) thus bringing the sub-section in line with sub-section (10) of 
the preceding section. 
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CHAPTER IX 


ORDER FOR MAINTENANCE OF WIVES, CHILDREN AND 
PARENTS a 


Order for maintenance of wives, children and parents. 


125. (1) If any person having sufficient means neglects or refuses to 
maintain— 


(a) his wife, unable to maintain herself, or 


(b) his legitimate or illegitimate minor child, whether married or not, 
unable to maintain itself, or 


(c) his legitimate or illegitimate child (not being a married daughter) who 
has attained majority, where such child is, by reason of any physical or 
mental abnormality or injury unable to maintain itself, or 


. (d) his father or mother, unable to maintain himself or herself, 


a Magistrate of the first class may, upon proof of such neglect or refusal, 
order such person to make a monthly allowance for the maintenance of 
his wife or such child, father or mother, at such monthly rate not exceed- 
ing five hundred rupees in the whole, as such Magistrate thinks fit, and to 
pay the same to such person as the Magistrate may from time to time 
direct : | 


Provided that the Magistrate may order the father of a minor female child 
referred to in clause (b) to make such allowance, until she attains her majority, 
ifthe Magistrate is satisfied that the husband of such minor female child, if 
married, is not possessed of sufficient means. 


Explanation : For the purposes of this chapter,— 


(a) “minor” means a person who, under the provisions of the Indian 
Majority Act, 1875 (9 of 1875) is deemed not to have attained his 
majority ; 

(b) “wife” includes a woman who has been divorced by, or has obtained 
a divorce from, her husband and has not remarried. 


(2) Such allowance shall be payable from the date of the order, or, if so order- 
ed, from the date of the application for maintenance. 


(3) If any person so ordered fails without sufficient cause to comply with the 
order, any such Magistrate may, for every breach of the order, issue a warrant 
for levying the amount due in the manner provided for levying fines, and 
may sentence such person, for the whole or any part of each month’s allow- 
ance remaining unpaid. after the execution of the warrant, to imprison- 


ment for a term which may extend to one month or until payment if sooner 
made : 


Provided that no warrant shall be issued for the recovery of any amount due 
under this section unless application be made to the Court to levy such 
amount within a period of one year from the date on which it became due : 


Provided further that if such person offers to maintain his wife on condition 
of her living with him, and she refuses to live with him, such Magistrate 
may consider any grounds of refusal stated by her, and may make an order 
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under this section notwithstanding such offer, if he is satisfied that there is 
just ground for so doing. 


Explanation : lf a husband has contracted marriage with another woman or 
Keeps a mistress, it shall be considered to be just ground for his wife’s refusal 
to live with him. 


(4) No wife shall be entitled to receive an allowance from her husband under 
this section if she is living in adultery, or if, without any sufficient reason, 
she refuses to live with her husband, or if they are living separately by mutual 
consent. l 


(5) On proof that any wife in whose favour an order has been made under 
this section is living in adultery, or that with sufficient reason she refuses to 
live with her husband, or that they are living separately by mutual consent, | 
the Magistrate shall cancel the order. 


NOTES 


The provisions contained in this Chapter correspond to the provisions in 
Chapter XXXVI [sections 488 to 490] of the old Code. The Chapter contains 
a number of changes. They are discussed below : 


Placement of section.—The provisions of the old Code have been shifted to new 
Code’s earlier part. This is perhaps on account of the fact that “these 
provisions are aimed at preventing starvation and vagrancy leading to the 
commission of crime”. 


Functions assigned to JM.—As the functions of Magistrates under the Chapter 
are of a judicial character, the reference to the District Magistrate and Sub- — 
Divisional Magistrate in the old section has been replaced by that of the 
Magistrate of the first class, which means Judicial Magistrate of the first 
class [see section 3 of the Code]. 

Only minor children covered.—The new provision makes it clear that only 
minor children unable to maintain themselves are covered by the same. This 
sets at rest controversy in the past whether ‘child’ meant only ‘minor’ child 
or covered major one also. See, Saraswativ. Madhavan AIR 1961 Ker. 297 
which reviews the case-law on the subject. The Joint Committee of Parlia- 
ment has observed : 


“In the case of a child who has attained majority, the liability of the parents 
to pay maintenance should arise only when the child is by reason of any 
physical or mental abnormality or injury unable to maintain itself.” [See 
clause (c) of sub-section (1).] 

Maintenance to wife.—As regards wife, the Joint Committee of Parliament has 

observed : 

i. “In the case of wife, the order can be passed only if she is unable to 
maintain herself. Having regard to the object behind these provisions, 
which is mainly to prevent vagrancy, there is, in the Committee’s opinion, 
no need to compel the husband to pay maintenance to a wife who is 
possessed of sufficient means.” [See sub-section 1(a).] 

ji. “The benefit of the provision should be extended to a woman who has 
been divorced from her husband, so long as she has not remarried after 
the divorce. The Committee’s attention was drawn to some instances in 
which, aftera wife filed a petition under this section on the ground of 
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neglect or refusal on the part of her husband to maintain her, the un- 
scrupulous husband frustrated her object by divorcing her forthwith 
thereby compelling the Magistrate to dismiss the petition. Such divorce 
can be made easily under the personal laws applicable to some of the 
communities in India. This causes special hardship to the poorer sections 
of the community who become helpless. The amendments made by the 
Committee, are aimed at securing social justice to women in our society 
belonging to the proper classes.” [See Explanation (b) to sub-section (1) of 
section 125 and section 127(3).] 


Maintenance to daughters.—As regards married daughters, the Joint Com- 
mittee of Parliament has observed : 


“The Committee is of opinion that a married daughter should not be 
entitled to an order under this section if she has attained majority. In 
such cases the responsibility of maintaining her should be that of the 
husband and not of the father. In the case of a minor married daughter 
who usually resides with her parents, the father may be made liable to pay 
maintenance until she attains majority.” [See proviso to sub-section (1) of 
section 125.] - 


Maintenance to indigent parents.—The old section 488 did not cover indigent 
parents. The Law Commission emphasised that the object of section 488 
(old), viz., to prevent vagrancy was relevant in the case of indigent parents 
also. It observed: “The principle of section 488 is essentially one of 
socialism, and ought to be given a wide scope.” The Joint Committee of 
Parliament in extending the scope of the section to indigent parents observed : 


“The Committee considers that the right of the parents not possessed of 
sufficient means to be maintained by their son should be recognised by 
making a provision that where the father or mother is unable to maintain 
himself or herself, the order for payment of maintenance may be directed 
to a son who is possessed of sufficient means. If there are two or more 
children, the parents may seek the remedy against any one or more of them.” 


The precise scope of the extended provision has been discussed by the Law 
Commission as follows : 


“We may note that under the Hindu Adoptions and Maintenance Act [section 
20 of the Hindu Adoptions and Maintenance Act, 1956]. a Hindu is bound to 
maintain his or her aged or infirm parents so far as the parent is unable to 
maintain himself or herself out of his or her own earnings or other property. 
Under the Muslim law [Tyabji, Muslim Law (1958), page 279, para 330] also, 
there is an obligation to maintain one’s ‘necessitous parents’, if one has the 
means, and this obligation rests in equal shares upon children of both sexes. 
Hence the proposed amendment will not cast any new obligation. We may 
add that the proposed amendment does not imply that the parents will have 
a right to separate maintenance. Whether there is sufficient reason for a 
claim for separate maintenance by the wife is even now determined by the 
Court, and the same will be the position as regards the right of the parents.” 


As stated above, section 125 has made a number of changes in the old law 
relating to payment of maintenance under the Code. The new provisions may 
further be elucidated by reference te case law on the subject. 


Meaning and scope of definition of ‘wife’.—A divorced woman is wife within the 
meaning of Chapter IX of the Code and as such the Code allows maintenance 
to a divorcee even if she had been divorced before the Code came into force. 
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If conditions under section 127(3) are established, she may not be entitled 
to maintenance ; but that does not mean that she ceases to be ‘wife’ for the 
purpose of section 125—Mohd. Haneef v. Anisa Khatoon 1976 Cr. LJ 520 
(All.) ; K. Raza Khan v. Mumtaza Khatoon 1976 Cr. LJ 905. 


Looking at the scheme of the provisions as a whole, it appears that the 
definition of ‘wife’ intends to and takes in its sweep, past actions also and 
therefore, wives who have been divorced before the Act can also take 
advantage of this definition. It cannot be said that the verb ‘has been’ in 
the definition relates only to future action and not the past one—Kunhi Moyin 
v. Pathuwma ILR [1976] I Ker. 188. 


The definition of ‘wife’ does not exclude Muslim wives notwithstanding that 
under the Muslim Lawa divorced wife is entitled to maintenance only up to 
the period of iddat. The provisions of section 125 would entitle even a 
Muslim divorced wife to claim maintenance from her husband till she 
remarries. After the coming into force of section 125, a Muslim husband has 
an obligation to maintain his former wife till she remarries. The husband 
cannot divorce his first wife and marry a second with impunity. He has to 
fulfil his obligation imposed by the section. He cannot also invoke section 
127(3) when he has not paid anything—Melbubabi Nasir Shaikh v. Nasir Farid 
Shaikh 1976 Mah. LJ 631. 


Whether definition of ‘wife’ violates article 25 of the Constitution —The new 
definition of the word ‘wife’ contained in clause (b) of the Explanation to sub- 
section (1) of se<tion 125 does not violate the fundamental right guaranteed 
under article 25(1) of the Constitution inasmuch as the definition is covered 
by a legislation ‘providing for social welfare and reform’ envisaged in that 
article—Kunhi Moyin, ibid. 


Relevance of personal law.—Under section 488 of the old Code, it was well- 
settled that the speedy remedy provided therein was available to all persons 
belonging to all religions and personal law of the parties had no relevance in 
the matter. The same position obtains in regard to the provisions in the new 
Code also—Umar Hayath Khan v. Mahaboobunnisa [1975] MLJ 570. 


The principle of Muslim Law that a divorced wife is entitled to maintenance 
only during the period of iddat is not relevant when considering the provisions 
of section 125 enacted by Parliament for all unprovided wives, irrespective of 
their religron or caste. There is nothing in the Maintenance provisions of the 
Code to show that Muslim women are excluded from their benefits. The fact 
that the divorce was a Khula divorce is of no consequence because Explana- 
tion (b) to section 125(1) makes no distinction between Khula divorce and talaq 
divorce—Khurshid Khanv. Husnabanu 1976 Cr. LJ 1584 Bom. Section 125 confers 
additional benefits and they will prevail over the benefits under personal law. 
They do not at all conflict withthe right a woman has under the Mohammedan 
law. A statute can confer rights and benefits on persons even though they 
happen to be more than what the persons are entitled to under their personal 
law—U mar Hayath Khan, ibid. 


‘Unable to maintain — meaning and scope of.—A comparative study of the old and 
new provisions would show that in section 488 of the old Code the words 
used were ‘unable to maintain itself’ i.e. they were apparently applicatle only 
to the child and not tothe wife. Under section 125 of the new Code, this 
condition has been expressly made applicable to the case of wife—Bhagwan 
Datt v. Kamladevi [1975] 2 SCC 386. 
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The inability of a wife to maintain herself is a condition precedent to the very 
maintainability of her petition for maintenance—Sampoornam v. Arjunam 1975 
Cr. LJ 1466 (Mad.). Under section 125(1)(a), maintenance allowance cannot be 
granted to every wife who is neglected by: her husband or whose husband 
refuses to maintain her but can only be granted toa wife whois unable to 
maintain herself. This is a departure from section 488 of the old Code under 
which every wife neglected or not maintained by her husband was entitled to 
maintenance —Man Mohan Singh v. Mahindra Kaur 1976 Cr. LJ 1664(All.). 


The concept of able-bodied person cannot be imported while interpreting the 
expression ‘unable to maintain’. The expression connotes a situation wherein 
maintenance is not possible to obtain from any other source. It cannot be said 
that merely because a person is able-bodied and does not suffer from any 
physical or mental disability, he is always able to earn. Ability to earn 
requires something more than a fit state of mind or body. It requires oppor- 
tunity to earn, education or experience and many a time finance, push and pull. 
If these are not available to an able-bodied person, then howsoever capable 
physically and mentally he may be, he should be considered as a person who is 
‘not able to earn or maintain himself. Therefore, the prayer of maintenance of a 
wife cannot be rejected on the ground that she is able-bodied or that she does 
not suffer from any physical or mental capacity—Nirmalabahanji v. Jayantilal 
Vithaldas 1976 Mah. Cr. R. 7. > 


‘“Mother’— meaning of.—Having regard to the object and intention of the 
Legislature and in the absence of any definition, the word ‘mother’ in section 
125 will have to be given its natural meaning and so construed, it will mean 
only the natural mother and not include the step-mother, who in common 
parlance is a distinct and separate entity and cannot be equated with one’s 
own mother. The words used in clause (d) of section 125(1) being ‘his mother’, 
the mother who can claim maintenance must be the natural mother of the 
person from whom maintenance is claimed. In the circumstances a step-mother 
is not entitled under section 125 to claim maintenance froma step-son—Ramabai 
v. Dinesh 1976 Mah. LJ 565. 


Fixation of amount of maintenance.— A court awarding only meagre amount of 
Rs. 20 per child acts arbitrarily and with indifference to prevailing con- 
ditions. In such cases the High Court would interfere under article 227 of the 
Constitution—Mehbubabi Nasir Shaikh, ibid. 


A divorced wife is entitled to maintenance till such period as she chooses not 
to remarry. The period is likely to be long and hencethe amount of main- 
tenance to be fixed should not be such as would tempt her to remain unmarried 
for a long time—Umar Hayath Khan, ibid. 


Where the husband was getting Rs. 247 
: p.m. by way of salary asa school 
teacher and was possessed of 3-4-bighas of land and some di ina bank, 
i m me — at Rs. k p.m. having regard to status of parties was 
ered sufficient to meet the ends of justice —Tir 
Rani Hazra 1977 Cr. LJ Note No. 9. ee ; 


Proceeding under section 125.— 


a. First requirement : Ina proceeding under section 125, the first condition 
which requires to be satisfied is that the applicant is lawfully married wife 
of the opposite party. There can be no question of maintenance unless the 


lati f : ' ' : 
w a of husband and wife exists between the parties—Tirtha Kumar 
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b. Nature of proceeding : The application under section 125 for maintenance 
cannot be*treated as ‘complaint’ as defined in section 2(d) since when an 
application for maintenance is made, there is no allegation of commission 
of any offence. Hence the procedure of inquiry contemplated by section 
202 before issuance of the process cannot apply to the application for 
maintenance made under section 125—Jugtambalal J. Gandhi v. State of 
Gujarat 1975-76 Mah. Cr Reporter, 437. r | 

° 


Procedure.  .*.- o ç 
126. (1) Proceedings under section 125 may be taken against any person in 
„any district— G h 
(a) where he is, or > 


(b) where he or his wife resides, or 


(c) where he last resided with his wife, or as the case may be, with the 
mother of the illegitimate child. ws” 4 


(2) All evidence in such proceedings shall be taken inthe presence of the 
person against whom anorder for payment of maintenance is proposed to be 
made, or, when his personal attendance is dispensed with, in the presence of 


his pleader, and shall be recorded in the manner prescribed for summons- 
cases : 


Provided that if the Magistrate is satisfied that the person against whom an 
order for payment of maintenance is proposed to be made is wilfully avoiding 
service, or wilfully neglecting to attend the Court, the Magistrate may proceed 
to hear and determine the case ex parte and any order so made may be set 
aside for good cause shown on an application made within three months from 
the date thereof subject to such terms including terms as to payment of costs to 
the opposite party as the Magistrate may think just and proper. 


(3) The Court in dealing with applications under section 125 shall have power 
to make such order as to costs as may be Just. 


NOTES 


Entargement of venue of proceedings.—This section is based on section 488(6) 
to (8) of the old Code. Sub-section (1) provides for venue of proceedings for 
maintenance. The venue has been enlarged so as to include the place where 
the husband and wife may be residing onthe date of application. This is on 
account of the fact, as observed by the Law Commission, that “often deserted 
wives are compelled to live with their relatives far away from the place where 
the husband and wife last resided together. They would be put to great harass- 
ment and expenditure, unless the venue of the proceeding is enlarged”. 


Award of cost.—The proviso to sub-section (2) has been modified to enable the 
Magistrate to award cost where an ex parte order is set aside. 


Alteration is allowance. 


127. (1) On proof of a change in the circumstances of any person. receiving, 

` under section 125 a monthly allowance, or ordered under the same 
section to pay a monthly allowance to his wife, child, father or mother, as the 
case may be, the Magistrate may make such alteration in the allowance as he 
thinks fit : | 
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Provided that if he increases the allowance, the monthly rate of fye hundred 
rupees in the whole shall not be exceeded. ' 


(2) Where it appears to the Magistrate that, in consequence of any decision of 
a competent Civil Court, any order made under section 125 should be cancelled 
or varied, he shall cancel tie order or, as the case may be, vary the same 


accordingly.. ! š " 


(3) Where any order has been made under section 125 in favour of a woman who 
has been divorced by, or has obtained a divorce from, her husband, the 
Magistrate shall, if he is satified that— ` 


(a) the woman has, after the date of such divat, remarried, cancel such 
order as from the date of her remarriage ; 


(b) the woman has been divorced by her husband and that she has received, 
whether before or after the date of the said order, the whole of the 
sum which, under any customary or personal lawapplicable to the 
parties, was payable on such divorce, cancel such order,— 


(ü) in the case where such sum was paid before such order, from the 
date on which such order was made, 


(ii) in any other case, from the date of expiry of the period, if any, 
for which maintenance has been actually paid by the husband to 
the woman ; ` , ° 


(c) the woman has obtained a divorce from her husband and that she 
had voluntarily surrendered her rights to maintenance after her 
divorce, cancel the order from the date thereof. 


(4) At the time of making any decree for the recovery of any maintenance or 
dowry by any person, to whom a monthly allowance has been ordered to be 
paid under section 125, the Civil Court shall take into account the sum which 
has been paid to, or recovered by, such person as monthly allowance in 
pursuance of the said order. 


NOTES 


Monthly allowance to be taken into account.—The provision of this section 
corresponds to section 489 of the old Code. Sub-sections (3) and (4) are new 
consequential on the amendments made in section 125 supra. It has also been 
clarified that the monthly allowance, if any, ordered by any court under that 
provision should be taken into account by a Civil Court when it proceeds to 
pass a dercee for maintenance or dower in respect of the same person. 


Scope of section 127(3)(b).—Section 127(3)(b) refers not to maintenance during 
the period of iddat or payment of dower. It is not a sum of money which 
under the personal law is payable on divorce as expressed in section 127(3)(d). 
On the contrary, what is impliedly covered by this clause is such sum of 
money as alimony or compensation made payable on dissolution of the 
marriage under customary or personal law codified or uncodified, or such 
amount agreed upon at the time of matriage to be paid at the time of divorce ; 

the wife agreeing not to claim maintenance or any other amount —Kunhi 


Moyin v. Pathumma [1976] I ILR Ker. 182. 


Right to a divorced Muslim wife.—In Rukhsana Parvin v. Shaikh Mahomed 1977 
Mah. LJ 231, it has been held thata divorced Muslim wife does not have 
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subsisting right of maintenance inasmuch as she is entitled to the amount of 
Mehr also. The magistrate will have no jurisdiction to pay maintenance to a 
divorced Muslim wife, if she has already received the amount of Mehr and 
maintenance during the period of iddat. It may, however, be pointed out that 
whereas mehr is a consideration of marriage, maintenance is for dissolution 


of marriage and as such it is doubtfull if mehr comes within the ambit of section 
127(3)(6). 


Cancellation of order under section 127(3)(b).—If a Muslim divorced wife had 
shown her unwillingness to receive customary amount tendered by her 
husband then an order of monthly allowance passed in her favour cannot be 
cancelled under section 127(3)(b). This is because, clause (a) of section 127(3) 
contemplates actof the wife in getting remarried while clause (c) refers to 
surrendering of her right to maintenance after divorce. Both these eventua- 
lities are brought about by voluntary and revokable act on the part of the 
wife. If this standard is adopted it is clear that the words ‘had voluntarily 
surrendered her rights to maintenance after her divorce’ occurring in clause 
(c) of sub-section (3) of section 127 contemplate a voluntary act of actual 
receipt of the whole of the sum referred to in clause (b). Mere tender of an 
amount by husband, which the wife is not prepared to accept, would not thus 
fall under clause (b). Giving this meaning to the words ‘has received’ in 
clause (b), it would be evident that one of the eventualities in which a magis- 
trate can cancel maintenance order, can come into existence only by a 
voluntary act: of the wife, namely, actually accepting the amount offered as 
contemplated by clause (b)—-Hajuben v. Ibrahim 1976-77 Mah. Cr. R. 293. 


Enforcement of order of maintenance. 


128. A copy of the order of maintenance shall be given without payment to 

the person in whose favour it is made, or to his guardian, if any, or to 
the person to whom the allowance is to be paid; and such order may be 
enforced by any Magistrate in any place where the person against whom it is 
made may be, on such Magistrate being satisfied as to the identity of the 
parties and the non-payment of the allowance due. 


NOTES 


This section repeats in substance the provision contained in section 490 of the 
old Code. 


CHAPTER X 
MAINTENANCE OF PUBLIC ORDER AND TRANQUILLITY 


A, Unlawful assemblies 


Dispersal of assembly by use of civil force. 


129. (1) Any Executive Magistrate or officer in charge of a police station or, 

in the absence of such officer in charge, any police officer, not below 

the rank of a sub-inspector, may command any unlawful assembly, or any 

assembly of five or more persons likely to cause a disturbance of the public 

peace, to disperse ; and it shall thereupon be the duty of the members of such 
assembly to disperse accordingly. 
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(2) If, upon being so commanded, any such assembly does not disperse. or if 
without being so commanded, it: conducts itself in such a manner as to show 2 
determination not to disperse, any Executive Magistrate or police office: 
referred to in sub-section (1), may proceed to disperse such assembly by force 
and may require the assistance of any male person, not being an officer o! 
member of the armed forces and acting as such, for the purpose of dispersing 
such assembly, and, if necessary, arresting and confining the persons who forn 
part of it, in order to disperse such assembly or that they may be punishe¢ 
according to law. 


Use of armed forces to disperse assembly. 


130. (1) If any such assembly cannot be otherwise dispersed, and if it 1 

` necessary for the public security that it should be dispersed, the Exe 
cutive Magistrate of the highest rank who is present may cause it to be disper 
sed by the armed forces. Mee k 


(2) Such Magistrate may require any officer in command of any group o 
persons belonging to the armed forces to disperse the assembly with the hell] 
of the armed forces under his command, and to arrest and confine such person 
forming part of it as the Magistrate may direct, or as it may be necessary t 
arrest and confine in order to disperse the assembly or to have them punishe 
according to law. | _ 


(3) Every such officer of the armed forces shall obey such requisition in suc! 
manner as he thinks fit, but in so doing he shall use as little force, and doa 
little injury to person and property, as may be consistent with dispersing th 
assembly and arresting and detaining such persons. 


Power of certain armed force officers to disperse assembly. 


131. When the public security is manifestly endangered by any such assem 

bly and no Executive Magistrate can be communicated with, any com 
missioned or gazetted officer of the armed forces may disperse such assemb! 
with the help of the armed forces under his command, and may arrest an 
confine any persons forming part of it, in order -to disperse such assembly o 
that they may be punished according to law ; but if, while he is acting unde 
this section, it becomes practicable for him to communicate with an Executiv 
Magistrate, he shall do so, and shall thenceforward obey the instructions ¢ 
the Magistrate, as to whether he shall or shall not continue such action. 


Protection against prosecution for acts done under preceding sections. 


132. (1) No prosecution against any person for any act purporting to t 
_done under section 129, section 130 or section 131 shall be instituted i 
any Criminal Court except— 


(a) with the sanction of the Central Government where such person is a 
officer or member of the armed forces ; 


(b) with the sanction of the State Government in any other case. 
(2)(a) No Executive Magistrate or police officer acting under any of the sa 
sections in good faith ; 


(b) no person doing any act in good faith in compliance with a requisitic 
under section 129 or section 130 ; 
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(c) > Awas of the armed forces acting under section 131 in good 
aith ; 


(d) no member of the armed forces doing any act in obedience to any order 
which he was bound to obey ; 


shall be deemed to have thereby committed an offence. 


(3) In this section and in the preceding sections of this Chapter,— 


(a) the expression “armed forces” means the military, naval and air 
forces, operating as land forces and includes any other armed forces of 
the Union so operating ; 


(b) “officer”, in relation to the armed forces, means a person com- 
missioned, gazetted orin pay as an officer of the armed forces and 
includes a junior commissioned officer, a warrant officer, a petty 
officer, a non-commissioned officer and a non-gazetted officer ; 


(c) “member”, in relation to the armed forces, means a personin the armed 
forces other than an officer. 


Changes made in the old provision.—Chapter X has been divided into four parts, 
namely, Parts A, B, C and Dto combine the provisions of Chapters IX, X, 
XI and XII of the old Code, respectively. 


Sections 129 to 132 correspond to sections 127 to 132A of the old Code, with 
certain changes indicated below. 


a. The powers in respect of Part A have been conferred only on Executive 
Magistrates. 


b. The Joint Committee of Parliament while adding the words “in the absence 
of such officer-in-charge, any police officer, not below the rank of a sub- 
inspector’, in section 129(1), has observed— 


“Sometimes it happens that an officer-in-charge of a police station is not 
readily available at the place where there is an unlawful assembly, to order 
the dispersal of such assembly although there are other ofhcers of the 
police equal in rank to such officer-in-charge. The delay in getting in 
touch with such officer, might result in the situation becoming unmanage- 
able. The amendment made by the Committee seeks to remove this 
difficulty.” | i =) 

c. The expression ‘‘gazetted officer” has been used in section 131\to 
cover Officers of the C.R.P. and B.S.F. which are also included im the 
expression “armed forces”. j 

d. The definition of the word “‘officer” inthe old section 132 had led to 
confusion between superior officers and inferior officers. This has been 
removed by dividing the armed forces into ‘‘officers’’ and “members”. The 
latter word has been defined in sub-section (3)(c). 


B. Public nuisances 


Conditional order for removal of nuisance. 


133. (1) Whenever a District Magistrate or a sub-divisional Magistrate 
or any other Executive Magistrate specially empowered in this behalf 
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by the State Government, on receiving the report ofa police officer or other 
information and on taking such evidence (if any) as he thinks fit, 
considers— ! í 


(a) that any unlawful obstruction or nuisance should be removed from 
any public place or from any way, river or channel which is or may be 
lawfully used by the public ; or | 4 

(b) that the conduct of any trade or occupation, or the keeping of any 
goods or merchandise, is injurious tothe health or physical comfort 
of the community, and that in consequence such trade or occupation 
should be prohibited or regulated or such goods or merchandise should 
be removed or the keeping thereof regulated ; or 


(c) that the construction of any building, or, the disposal of any sub- 
stance, as is likely to occasion conflagration or explosion, should be 
prevented or stopped ; or 


(d) that any building, tent or structure, or any tree is in such a 
condition that it is likely to fall and thereby cause injury to persons 
living or carrying on business in the neighbourhood or passing by, and 
that in consequence the removal, repair or support of such building, 


tent or structure, or the removal or support of such tree, is necessary ; 
or 


(e) that any tank, well or excavation adjacent to any such way or public 


place should be fenced in such manner as to prevent danger arising to 
the public ; or 


(f) that any dangerous anima] should be destroyed, confined or otherwise 
disposed of, F 


such Magistrate may make a conditional order requiring the person causing 
such obstruction or nuisance, or carrying on such trade or occupation, or 
keeping any such goods or merchandise, or owning, possessing or control- 
ling such building, tent, structure, substance, tank, well or excavation, or 


owning or. possessing such animal or tree, within a time to be fixed in the 
order— 


(i) to remove such obstruction or nuisance ; or 


(ii) to desist from carrying on, or to remove or regulate in such manner as 
may be directed, such trade or occupation, or to remove such goods or 


merchandise, or to regulate the keeping thereof in such manner as may 
be directed ; or 


(iii) to prevent or stop the construction of such building, or to alter the 
disposal of such substance ; or 


(iv) to remove, repair or support such building, tent or structure, or to 
remove Or support such trees ; or 


(v) to fence such tank, well or excavation ; or 


(vi) to destroy, confine or dispose of such dangerous animal in the manner 
provided in the said order ; 


of, if he objects so to do, to appear before himself or some other Executive 
Magistrate subordinate to him at a time and place to be fixed by the order. and 


show cause, in the manner hereinafter provided, why the order should not be 
made absolute. 
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(2) No order duly made by a Magistrate under this section shall be called in 
question in any Civil Court. 


Explanation: A ““public place” includes also property belonging to the 


State camping grounds and grounds left unoccupied for sanitary or recreative 
purposes. 


NOTES 


Assignment of functions to EM.—This section corresponds to old section 133. 
The Law Commission observed that the functions under the section should be 
with the Executive Magistrates and it need not be confined to DM and SDM. 
The Commission also stated that Judicial Magistrates need not be brought 
in to adjudicate on these matters and to pass orders on the removal of nui- 
sances. The Commission, however, recommended that “instead of empowering 
any Executive Magistrate to take action under the section, the State Govern- 
ment should specially empower an Executive Magistrate if and when considered 
necessary” Hence, the functions under the section have been allocated to 
Executive Magistrates. 


Other changes.—In view of the definition of the expression “police report” 
[vide section 2(r)] that expression which had occurred in old section 133(1) 
has been replaced by “report of a police officer” ın section 133(1). 


Besides this, in the concluding paragraph of sub-section (1) the words “show 
cause why the order should not be made absolute” have been substituted for 
the words “move to have the order set aside or modified” used in the old 


provision. This is intended to bring the language in harmony with the language 
of sections 136 and 138. 


Service or notification of order. 


134. (1) The order shall, if practicable, be served on the person against 
whom it is made, in the manner herein provided for service of a sum- 


mons. 


(2) If such order cannot be so served, it shall be notified by proclamation, 
published in such manner as the State Government may, by rules, direct, and a 


copy thereof shall be stuck up at such place or places as may be fittest for 
conveying the information to such person. 


NOTES 
This section is the same as section 134 of the old Code. 


Persons to whom order is addressed to obey or show cause. 
135. The person against whom such order is made shall— 


(a) perform, within the time and in the manner specified in the order, the 
act directed thereby ; or q 


(b) appear in accordance with such order and show cause against the 
same, 
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NOTES 


Abolition of jury.—This section corresponds to section 135 of the - - 
minus the provision relating to appointment of Jury. In recommending 
deletion of provision for jury, the Law Commission observed : 


“Sections 135 to 139 (old Code) contemplate the appointment of jury consisting 
om less than five — who will practically decide whether the —* 
tional order made by the Magistrate under section 133 is —— 

proper or whether it should be modified in any way or whether it should be 
made absolute...... We notice...... that, ‘experience over the years had shown 


purpose of delaying the proceedings’...... A jury of the type provided for...... 
is, in our opinion, most unlikely to be helpful in reaching a proper decision. 
It will be difficult to find a person in the locality imbued with a strong Civic 
sense, and capable of resisting extraneous pressure, to serve as jurors in such 
proceedings.” 


Consequences of his failing to do so. 


136. If such person does not perform such act or appear and show cause, 
he shall be liable to the penalty prescribed in that behalf in section 

188 of the Indian Penal Code (45 of 1860), and the order shall be made 

absolute, = gine ~— 3 = 


Procedure where existence of public right is denied. 


137. (1) Where an order is made under section 133 for the purpose of pre- 

venting obstruction, nuisance or danger to the public in the use of any 
way. river, channel or place, the magistrate shall, on the appearance before him 
of the person against whom the order was made, question him as to whether he 
denies the existence of any public right in respect of the way, river, channel or 
place, and if he does so, the Magistrate shall, before proceeding under section 
138, inquire into the matter. | . 


(2) If in such inquiry the Magistrate finds that there is any reliable evidence 
in support of such denial. he shall stay the proceedings until the matter 
of the existence of such right has been decided by a competent Court ; and, 
if he finds that there is no such evidence, he shall proceed as laid down in 
section 138. l 


(3) A person who has, on being questioned by the Magistrate under sub- 
section (1), failed to deny the existence of a public right of the nature therein 
referred to, or who, having made such denial, has failed to adduce reliable 
evidence in support thereof. shall not inthe subsequent proceedings be permit- 
ted to make any such denial. 


NOTES 


Sections 136 and 137 correspond to sections 136 and 139A of the old Code, 
respectively. N 


(d 
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Procedure where he appears to show cause. 


138, (D Ifthe person against whom an order under section 133 is made 
appears and shows cause against the order, the Magistrate shall take 
evidence in the matter as in a summons-case. 


(2) If the Magistrate is satisfied that the order, either as originally made or 
subject to such modification as he considers necessary, is reasonable and pro- 
per. the order shall be made absolute without modification or, as the case may 
be, with such modification. ; 


(3) If the Magistrate is not so satisfied, no further proceedings shall be taken 
in the case. 


NOTES 


Magistrate's power to make conditional order.—This section corresponds to 
section 137 of the old Code. In sub-section (2) it has been made clear that 
the Magistrate has the power to modify the conditional order on the basis of 
the inquiry made by him and then make it absolute. : 


Power of Magistrate to direct local investigation and examination of an expert. 
139. The Magistrate may, for the purposes of an inquiry under section 137 
or section 138— ` ; W. : 
(a) direct a local investigation to be made by such person as he thinks 
fit ; or T l ku i 
(b) summon and examine an expert. 


Power of Magistrate to furnish written instructions, etc. 


140. (1) Where the Magistrate directs a local investigation by any person 
under section 139, the Magistrate may— 
(a) furnish such person with such written instructions as may seem neces- 
sary for his guidance ; 
(b) declare by whom the whole or any part of the necessary expenses of 
the [ocal investigation shall be paid. 


- 


(2) The report of such person may be read as evidence in the case. 


(3) Where the Magistrate summons and examines an expert under section 139, 


the Magistrate may direct by whom the costs of such summoning and exami- 
nation shall be paid. 


NOTES 


New provision for local investigation, etc.—Sections 139 and 140 are new p= 
additional to enable the Magistrate to direct local investigation an 
the examination of experts. i 


Procedure on order being made absolute and consequences of disobedience. 


141. (1) When an order has been made absolute under section 136 or section 
138, the Magistrate shall give notice of the same to the person against 
whom the order was made, and shall further require him to perform the act 
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ithi i | in i inform him 
irected by the order within a time to be fixed in the notice, and info: 
on. if a of disobedience, he will be liable to the penalty provided by 
section 188 of the Indian Penal Code (45 of 1860). 


(2) If such act is not performed within the time fixed, the Magistrate may 
cause it to be performed, and may recover the costs of performing 1t, either 
by the sale of any building, goods or other property removed by his order, or 
by the distress and sale of any other movable property of such person within 
or without such Magistrate’s local jurisdiction and if such other property 1s 
without such jurisdiction, the order shall authorise its attachment and sale 


when endorsed by the Magistrate within whose local jurisdiction the property 
to be attached is found. 


(3) No suit shall lie in respect of anything done in good faith under this 
section. 


Injunction pending inquiry. 


142. (1) If a Magistrate making an order under section 133 considers that 

` jmmediate measures should be taken to prevent imminent danger or 
injury of a serious kind to the public, he may issue such an injunction to the 
person against whom the order was made, as is required to obviate or prevent 
such danger or injury pending the determination of the matter. 


(2) In default of such person forthwith obeying such injunction, the Magistrate 
may himself use, or cause to be used, such means as he thinks fit to obviate 
such danger or to prevent such injury. 


(3) No suit shall lie in respect of anything done in good faith by a Magistrate 
under this section. 


Magistrate may prohibit repetition or continuance of public nuisance. 


143. A District Magistrate or Sub-divisional Magistrate, or any other 

Executive Magistrate empowered by the State Government or the Dis- 
trict Magistrate in this behalf, may order any person not to repeat or continue 
a public nuisance, as defined in the Indian Penal Code (45 of 1860), or any 
special or local law. 


NOTES 


Sections 141 to 143 repeat in substance the provisions contained in sections 
140, 142 and 143, respectively, of the old Code. 


C. Urgent cases of nuisance or apprehended danger 


Power to issue order in urgent cases of nuisance or apprehended danger. 


144, (1) In cases where, inthe opinion of a District Magistrate, a Sub- 

divisional Magistrate or any other Executive Magistrate specially em- 
powered by the State Government in this behalf, there is sufficient ground 
for proceeding under this section and immediate prevention or speedy remedy 
is desirable, such Magistrate may, by a written order stating the material 
facts of the case and served inthe manner provided by section 134, direct 
any person to abstain from a certain act or to take certain order with respect 
to certain property in his possession or under his management, if such 
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Magistrate considers that such direction is likely to prevent, ortendsto prevent, 
obstruction, annoyance or injury to any person lawfully employed, or danger to 


human life, health or safety, or a disturbance of the public tranquillity, or a 
riot, or an affray. 


(2) An order under this section may, in cases of emergency or in cases where 
the circumstances do not admit of the serving in due time of a notice upon the 
person against whom the order is directed, be passed ex parte. 


(3) An order under this section may be directed to a particular individual, or 
to persons residing in a particular place or area, or to the public generally 
when frequenting or visiting a particular place or area. 


(4) No order under this section shall remain in force for more thantwo months 
from the making thereof : 


Provided that, if the State Government considers it necessary so to do 
for preventing danger to human life, health or safety or for preventing a 
riot or any affray, it may, by notification, direct that an order made by a 
Magistrate under this section shall remainin force for such further period 
not exceeding six months from the date on which the order made by the 
Magistrate would have, but for such order, expired, as it may specify in the 
said notification. 


(S) Any Magistrate may, either on his own motion or on the application 
of any person aggrieved, rescind or alter any order made under this section, by 
himself or any Magistrate subordinate to him or by his predecessor-in-office. 


(6) The State Government may, either on its own motion or on the application 


of any person aggrieved, rescind or alter any order made by it under the 
proviso to sub-section (4). 


(7) Where an application under sub-section (5) or sub-section (6), is 
received, the Magistrate, or the State Government, as the case may be, 
shall afford tothe applicant an early opportunity of appearing before him 
or it, either in person or by pleader and showing cause against the order ; 
and if the Magistrate or the State Government, as the case may be, rejects 


the application wholly or in part, he or it shall record in writing the reasons 
for so doing. 


NOTES 


Supreme Court’s decision on old sub-section (6).—No change of substance in the 
old provisions of this well-known section has been made. The only notable 
change is in regard to the power of the State Government to extend the opera- 
tion of the Magistrate’s order beyond two months. The Supreme Court in State 
of Bihar v. K.K. Misra AIR 1971 SC 1667 had struck down old sub-section (6) 


as invalid because it conferred arbitrary powers on the executive by reason of 
the fact— 


a. that there was no provision for making any representation by the aggrieved 
party against the order of the State Government ; 


b. there was no indication that the Government’s direction was of a 


temporary nature because no time-limit was laid down inthe sub-section ; 
and 


c. there was no provision for appeal or revision. 
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Extension of Magistrate’s orders.—To meet these objections, proviso to sub- 
section (4) has been modified, sub-section (6) has been newly added and sub- - 
section (7) [corresponding to old sub-section (5)] has been amended, to the 
effect that the State Government cannot extend the Magistrate's order fora 
period of more than six months from the date of expiry of the initial order and 
that the State Government may, on its own motion or on the application of the 
agerieved party, rescind or alter any such order extending the duration. It has 
also to afford opportunity to the applicant and record reasons for rejecting the 


application. 


Other changes.—The other changes of less substantial charagter made in this 
section are : p | 


$" 


a. For obvious reasons powers under the section have been conferred only on 
the Executive Magistrates (DM. SDM). The power to empower Executive 
Magistrates has been retained only with the State Government and has not 
been given to the DM unlike in the old section. 


b. Sub-section (3) of the old section had used the expression “to the public 
generally when frequenting or visiting a particular place”. This had given 
rise to uncertainties in respect of two points : 


i. exact meaning of “particular place” ; | | 
ii. whether persons residing in an area could be said to “frequent or 
_ Visit?” it. 
High Courts of Bombay, Calcutta and Madras had taken limited or narrow 
view of these two concepts—See Bhagubhai v. Emp. AIR 1914 Bom. 
198 ; Abdul Majid AIR 1934 Cal. 393 and Jn re. Shivarama Murthy AIR 1931 
Mad. 242. 


The words quoted above in the old section have therefore been amplified by 
“or to persons residing in a particular place or area, or to the public generally 
when frequenting or visiting a particular place or area”. 


Principles of exercising jurisdiction under the section.—The Supreme Court 
has, in Md. Gulam Abbas v. Md. Ibrahim AIR 1978 SC 422 dealt with the 
scope and applicability of the section and nature of orders which can be passed 
thereunder. eee : < 


The orders to be passed under sub-section (3) are intended only to prevent 
dangers to life, health, safety or peace and tranquillity of the public. They are 
temporary orders lasting for nct less than two months. Questions of title 
cannot be decided here at all. But previous judgments on them may have a 
bearing on the question whether and, if so, what order should be passed under 
the section. An action may be taken under the section which may interfere 
with an otherwise completely legal and permissible conduct and speech, if 
permitting the legal act constitutes a danger to human life, health or safety of 
others or to public peace and tranquillity. It may, however, be noted that the 
magistrate is not concerned with individual rights in performing his duty under 
the section but he has to determine what may be reasonably necessary or 
expedient in a situation of which he is the best judge. 


If any community or sect is disposed to transgress the property rights of 
another habitually, the remedy is to seek injunction in a civil court. It is 
impossible for the court to give a decision on conflicting assertions for the 
first time either on a writ petition or in a proceeding under section | 44. If public 
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place, ete., are not in danger, the magistrate concerned cannot act under 
section 144. He could only direct the parties to go to proper forum. But if 
the pudlic safety, ete., are in danger, the magistrate can act under section 144. 
No hard and fast rules can be laid down in the matter. Each situation has to 


be judged on facts and circumstances existing at a particular place at a 
particular time. 


D. Disputes as to immovable property 


Procedure where dispute concerning land or water is likely to cause breach of 
peace. 


145. (1) Whenever an Executive Magistrate is satisfied from a report of a 

police officer or upon other information that a dispute likely to cause a 
breach of the peace exists concerning any land or water or the boundaries thereof, 
within his local jurisdiction, he shall make an order in writing, stating the 
grounds of his being so satisfied, and requiring the parties concerned in such 
dispute to attend his Court in person or by pleader, on a specified date and 
time, and to put in written statements of their respective claims as respects 
the fact of actual possession of the subject of dispute. 


(2) For the purposes of this section, the expression “land or water” includes 


buildings, markets, fisheries, crops or other produce of land, and the rents or 
profits of any such property. Me 


(3) A copy of the order shall be served in the manner provided by this Code 
for the service of a summons upon such person or persons as the Magistrate 
may direct, and at least one copy shall be published by being affixed to some 
conspicuous place at or near the subject of dispute. 


(4) The Magistrate shall then, without reference to the merits or the claims 
of any of the parties to a right to possess the subject of dispute, peruse the 
statements so put in, hearthe parties, receive all such evidenceas may be 
produced by them, take such further evidence, if any, as he thinks necessary, 
and, if possible, decide whether any and which of the parties was, atthe date 
of the order made by him under sub-section (1), in possession of the subject 
of dispute : úa s”. k” 1 


Provided that if it appears to the Magistrate that any party has been forcibly 
and wrongfully dispossessed within two months next before the date on which 
the report of a police officer or other information was received by the 
Magistrate, or after that date and before the date of his order under sub- 
section (1), he may treat the party so dispossessed as if that party had been 
in possession on the date of his order under sub-section (1). 


(5) Nothing in this section shall preclude any party so required to attend, 
or any other person interested, from showing that no such dispute as aforesaid 
exists or has existed ; and in such case the Magistrate shall cancel his said 
order, and all further proceedings thereon shall be stayed, but, subject to such 
cancellation, the order of the Magistrate under sub-section (1) shall be final. 


(6) (a) If the Magistrate decides that one of the parties was, or should under 
the proviso to sub-section (4) be treated as being in such possession of the 
said subject, he shall issue an order declaring such party to be entitled to 
possession thereof until evicted therefrom in due course of law, and forbidding 
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all disturbance of such possession until such eviction; and when he pro- 
ceeds underthe proviso to sub-section (4), may restore to possession the party 
forcibly and wrongfully dispossessed. 


(b) The order made under this sub-section shall be served and published in 
the manner laid down in sub-section (3). 


(7) When any party to any such proceeding dies, the Magistrate may cause 
the legal representative of the deceased party to be made a party to the pro- 
ceeding and shall thereupon continue the inquiry, and if any question arises 
as to who the legal representative of a deceased party for the purposes of 
such proceeding is, all persons claiming to be representatives of the deceased 
party shall be made parties thereto. 


(8) If the Magistrate is of opinion that any crop or other produce of the 
property, the subject ofdispute in a proceeding under this section pending 
before him, is subject to speedy and natural decay, he may make an order for 
the proper custody or sale of such property, and, upon the completion of the 
inquiry, shall make such order for the disposal of such property, or the sale- 
proceeds thereof, as he thinks fit. 


(9) The Magistrate may, if he thinks fit, at any stage of the proceedings under 
this section, on the application of either party, issue a summons to any witness 
directing him to attend or to produce any document or thing. 


(10) Nothing in this section shall be deemed to be in derogation of the powers 
of the Magistrate to proceed under section 107. 


NOTES 


Power vested in all EMs.—Under the section as it stood before the new Code, 
a Magistrate of the specified class was empowered to intervene in disputes of 
the nature mentioned in the section. The new section vests the power in all 
Executive Magistrates. . ini i 


The other substantial changes made in the section are enumerated below, sub- 
section-wise. : i aê 


Defect in the old procedure rectified.—When the Code was amended in 1955, 
important changes were made in old section 145 with the object of curtailing 
the proceedings before the Magistrate and expediting the completion of the 
inquiry as to which party was in possession of the property. Before 1955 the 
parties were only required to put in written statements of their claims as 
respects the fact of actual possession of the subject of dispute and it was 
for the Magistrate to record at the inquiry all such evidence, oral and docu- 
mentary, as may be produced by the parties. After the amendment of 1955, 
the parties had to put in such documents or to adduce, by putting in affidavits, 
the evidence of such persons as they relied upon in support of their claims ; 
and the Magistrate was normally expected to complete the inquiry and reach 
a conclusion on the basis of these documents and affidavits. The first proviso 
to sub-section (4) gave him a discretion to summon and examine any person 
whose affidavits had been put in by a party. The Law Commission observed : 


“The revised procedure does not appear to have worked satisfactorily in 
practice. It is said that stereotyped affidavits prepared by lawyers on the same 
lines as the written statements are put in by both sides and these do not help 
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the Magistrate very much in reaching a sound decision. Examination of 
witnesses under the first proviso cannot in most cases be avoided and conse- 
quently there Is no saving of the Court's time. The main object of the amend- 
ment, which is to get the inquiry completed rapidly, has not been achieved. 
On principle also, it is better that the Magistrate is required to decide the 
important fact of possession on the basis of oral evidence given before him 
and tested by cross-examination in the presence of parties. We therefore 
recommend that the procedure as it existed before 1955 should be 
restored.” 


Accordingly, the requirement of putting in documents and affidavits as contained 


in old sub-section (1) has been done away with. . 

Starting point for computation of two months.—At the completion of the inquiry 
under sub-section (4) [old] it was the duty of the Magistrate to decide whether 
any, and if so which, of the parties was at the date of the order made by him, 
under sub-section (1) in actual possession of the property which was the 
subject of dispute. lf, however, it appeared to the Magistrate that any party 
had, within two months next before the date of this order, been forcibly and 
wrongfully dispossessed, he might treat that party as if he had been in 
possession on the date of the order. Sometimes it happened that the Magistrate 
passed his first order under sub-section (1) some appreciable time after 
receiving the police report or other information about the dispute with the 
result that the two months’ limit specified in the proviso did not assist the 
party wrongfully dispossessed. 


In such circumstances, a difficulty had arisen astothe computation of the 
period of two months, i.e., as regards the starting point for counting the period. 
The period of two months had to be counted backward. But the question 
arose whether the period was to be counted from the date of actual passing 
of the order by the Magistrate, or whether it could be counted from the date of 
the receipt of the police report or other information by the magistrates. The 
need for an amendment in this respect had been emphasized judicially— 
Cf., Gangadhar v. Shyam Sunder AIR 1958 Ori. 150. Several decisions 
of High Courts had put a “narrower interpretation”. The Law 
Commission after examining these decisions opined that “the wider view 
should be preferred, because no litigant ought to suffer for the delay that 
takes place in court”. The Commission accordingly recommended the starting 
point as the date of the receipt of the report or information “instead of the 
date of making the order” from which the period of two months should be 
counted 


Publication of final order.—A new provision for publication of the final order 
under section 145(6) in the same manner as provided in sub-section (3), has 
been added. The Law Commission observed : “incidentally, this will have the 
effect of emphasising that a prosecution under section 188 of IPC, can be 
instituted if such order is violated”. 


Nature of proceeding.—In substance and effect a proceeding under section 145 
is net for eviction of a person from any land but for the prevention of 
breach of the peace by declaring the party found in possession to be entitled 
to remain in possession until evicted therefrom in due course inlaw. Although 
the party who forcibly and wrongfully dispossessed the other party attracting 
the application of the proviso to sub-section (4) has to be factually and 
physically evicted from the property, by a legal fiction it is only for the 
3 


` 
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purpose of treating him in possession on the date of the prelimmary erder— 
Chandu v. Sitaram AIR 1978 SC 333. 


No interim attachment under section 145.—Under the proviso to sub-section 
(4) of section 145 of the old Code, the Magistrate was empowered to attach 
the subject of dispute during the pendency of the proceeding. This provision 
for interim attachment has now been deleted so that during the pendency of 
the proceeding, the magistrate cannot attach the land in dispute—Khadu 
Mahatu v. Smt. Prem Sundari 1975 ILR Pat. 1064. It is not necessary for a 
magistrate to pass an order of attachment in every case. He can proceed 
under section 145 straightway and pass the final order. But as soon as he 
passes the order of attachment, consequences as provided in section 146(1) 
are to follow. A magistrate under section 145 adjudicates about possession 
for a limited purpose only and confines himself to the question of possession 
at the time of the passing of the preliminary order or two months prior to the 
date on whichthe report of the police officer or other information was 
received by the magistrate. There is no escape from the conclusion that after 
the magistrate has attached the property, the attachment has to be continued 
until the rights of the parties are determined by a competent court of civil 
jurisdiction, which can decide the title of the parties. The magistrate can 
withdraw the attachment only when at any time he is satisfied that there is no 
longer any likelihood of breach of peace with regard to the subject of 
the dispute—Chandi Prasadv. Om Prakash Kanodia 1976 Cr. LJ 209. 


Proviso to section 145(4), a legal fiction—Cases are not infrequent when a party 
has forcibly or wrongfully dispossessed the other party before the passing 
of the preliminary order. For that a legal fiction is introduced in the proviso 
to sub-section (4) of section 145. This has done away with the difficulty ex- 
perienced by the courts when any party was dispossessed within two months 
next before the date on which the report was made to the magistrate or 
information received by him and for no fault of the complainant, the preliminary 
order is postponed and passed by the magistrate so that the period of two 
months is over, and on the date of the preliminary order in that contingency, 
the dispossession occurs more than two months next before that date. The 
result was that the advantage of the legal fiction introduced by the proviso 


could not be derived by a party. That flaw in the statute has been removed— 
Roshanlal v. State 1976 Cr. LJ 434. 


When possession may be restored under section 145.—An order for restoration of 
possession to a party can be passed by a magistrate only at the conclusion 
of the enquiry while acting under the proviso to sub-section (4) of section 145. 
It is only in case a party has been forcibly and wrongfully dispossessed. 
either within two months next before the date on which the police report or 
other information is received by the magistrate or after that date and before 
the date of his order under sub-section (1), that there is power to order 
restoration of possession. Thus, even in the case of dispossession prior to 
the order and after that date on which information is given to the magistrate 
or to the police officer, the power can be exercised only at the time of passing 
final order. There is no power to order restoration of possession except in 
cases referred to in the proviso to sub-section (4) of section 145. The magis- 
trate has, therefore, no jurisdiction to pass an order for restoration of posses- 
sion to a party at the time of passing the preliminary order made on an 
application of the party who is admittedly not in possession at the time of 
application. There can be no question of any express bar to the passing of 
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such order for restoration as the jurisdiction of the magistrate is circumscrib- 
ed by the provisions of the Code'and such jurisdiction can be exercised only 
within the four corners of those provisions—Kishore Chandra Mishrilal v. 
R.B. Ghumkar 1976 Mah. LJ Note No. 1. 


Whether evidence necessary under section 145(4).—The provision of section 
145(4) is mandatory. An order by the magistrate declaring a party to be in 
possession without considering the written statements and affidavits filed but 
merely on a personal inspection made by him is illegal and is liable to be 
quashed—Nandiram v. Chandiram 197€ Cr. LJ 45. 


Pendency of civil suit no bar to initiation of proceedings under’ section 145.— 
The pendency of a civil court is no bar to the initiation of a proceeding under 
section 145, but ordinarily proceeding under section 145 should be avoided 
when a civil suit is pending between the parties for determination of their 
rights—Md. Muslehuddin v. Md. Salahuddin 1976 Cr. LJ 1150. 


Power to attach subject of dispute and to appoint receiver. 


146. (1) If the Magistrate at any time after making the order under sub- 

section (1) of section 145 considers the case to be one of emergency, or 
if he decides that none of the parties was then in such possession as is referred 
to in section 145, or if he is unable to satisfy himself as to which of them was 
then in such possession of the subject of dispute, he may attach the subject 
of dispute until a competent court has determined the rights of the parties 
thereto with regard to the person entitled to the possession thereof : 


Provided that such Magistrate may withdraw the attachment at any time if he 
is satisfied that there is no longer any likelihood of breach of the peace with 


regard to the subject of dispute. : 


(2) When the Magistrate attaches the subject of dispute, he may, if no receiver 
in relation to such subject of dispute has been appointed by any Civil Court, 
make such arrangements as he considers proper for looking after the property 
-or if he thinks fit, appoint a receiver thereof, who shall have, subject to the 
control of the Magistrate, allthe powers of a receiver appointed under the 
Code of Civil Procedure, 1908 (5 of 1908) : 

Provided that in the event of a receiver being subsequently appointed in relation 
to the subject of dispute by any Civil Court, the Magistrate— 


(a) shall order the receiver appointed by him to hand over the possession 
of the subject of dispute to the receiver appointed by the Civil Court 
and shall thereafter discharge the receiver appointed by him ; 

(b) may make such other incidental or consequential orders as may be 
just. 


NOTES 


The changes made in the provision contained in old section 146 are indicated 
sub-section-wise as under : 


Procedure before and after 1955—Amendment.—Before 1955 the procedure 
under section 146 was short and simple. If the Magistrate decided that none 
of the parties was in possession, or if he was unable to satisfy himself as to 
which party was in possession, then he had the power to attach the property 
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“until a competent court has determined the rights of the parties thereto,-or 
the person entitled to possession thereof”. The amendment of 1955 intro- 
duced a novel scheme, whereunder in such cases, besides attaching the pro- 
perty, the Magistrate had to draw up a statement of the facts of the case and 
to forward the record of the proceedings to a competent civil court, for deciding 
the question of possession. Further, the Magistrate had to direct the parties to 
appear before a civil court on a date to be fixed by the Magistrate. The object 
of this amendment was to shorten the overall time taken in the criminal 


proceedings and the subsequent civil proceedings. 


Anomaly of post-1955 procedure.—The procedure was, however, anomalous, 
since it contemplated a reference to a civil court as a part of the proceedings 
in a criminal court. The main object of the proceedings under this Chapter 
was to take steps for immediately preventing a breach of the peace, and once 
those steps were taken, the proceedings iu the criminal court should come to 
an end. 


The Law Commission, therefore, recommended restoration of the former pro- 
cedure. Accordingly, sub-section (1) enipowers the magistrate to attach the 
disputed property until a competent court determines the rights of parties 
concerned. Attachment can be made for emergency also. 


Appointment of a receiver.—This is a new provision conferring power on the 
magistrate to appoint a receiver or make any other appropriate arrangement 
to look after the attached property. 


Distinction between Magistrate and Competent Court.—The word ‘Magistrate’ 
has been clearly used as something different from a ‘Competent Court’. Rights 
about possession are decided by Revenue Courts and Consolidation Courts 
apart from Civil Courts: There may be courts known by different names in 
different parts. It is for this reason that the words ‘Competent Court’ have ` 
been used instead of the words ‘civil court’ which can determine the rights 
of the parties with regard to the person entitled to the possession—Chameli 
Prasad v. Om Prakash Kanodia 1976 Cr. LJ 209. 


Contingencies in which attachment order can be made.—Section 146(1) mentions 
the following three contingencies in which an order of attachment of the 
subject of dispute can be made : Š ; 


a. where the magistrate is satisfied that the case is one of emergency ; or 


b. if the magistrate after inquiry holds that none of the parties was in posses- 
sion on the date of the preliminary order or within two months preceding 
it in case of dispossession ; or 


c. if the magistrate is unable to satisfy himself as to which of the parties was 
in possession on the appropriate date. | ` 


Parliament has equated the first contingency, i.e., after passing of a prelimi- 
nary order ‘if the magistrate is satisfied that it is a case of emergency’, at par 
with the other two contingencies. No further inquiry is possible in the two 
other contingencies. Therefore, there is no occasion to contend that when 
an order is passed on the first of these contingencies, the proceeding under 
section 145 survives and an inquiry as envisaged in that section is yet to be 
undertaken. Besides, the language of the provision is clear enough to support 
the conclusion that the dispute before the criminal court comes to an end and 
which party is entitled to possession has to be determined by the competent 
court—Dand Pani Pala v. Madan Mohan Pala 1976 Cr. LJ 2014. Attachment 
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order cannot be made simultaneously with preliminary order—Laxman v. 
Bahim Khan 1976 Cr. LJ 1492. 


Requirement to be complied with under section 146(1).—Before passing an 
attachment order under section 146(1) the magistrate must hear both the 
parties and apply his independent mind to the question as to whether any of 
the three contingencies mentioned in the section existed. Admittedly in some 
cases and situations immediate action would have to be taken to avoid breach 
of the peace. But merely passing an attachment order or, in other words, 
making the property custodia legis, a breach of the peace cannot be avoided ; 
to do thatthereare other provisions in the Code and he can also depute police 
force for the purpose. Hence the order of the magistrate attaching property 
without applying his independent mind to the question as to whether any 
such order was at all called for, ts illegal ; so also the magistrate’s direction 
to parties to file written statements and documents after having attached the 
subject of dispute—Khedu Mahatu v. Smt. Prem Sundari [1975] ILR Pat. 1064. 


From section 146(1), it appears that an order for attachment of property on 
ground of emergency can be made after making the preliminary order under 
section 145(1). It does not appear necessary that the two orders, viz., preliminary 
order and subsequent attachment order must be written out separately. Where 
the magistrate has exercised his independent mind on both these questions 
separately in passing the order, merely because half the order was not written 
out first and the second half was written out subsequently on separate pieces 
of papers, it does not imply that the order is vitiated. Since the subsequent 
order of attachment has been made only after the first preliminary order 
has been passed to the effect that there was an apprehension of the breach 
of peace, the non-recording of two separate orders would at the most amount 
to an irregularity, which would be curable under section 465 eG Ahmed 
v. Rais Ahmed 1977 Cr. LJ 450. : 


Attachment order bar to determination of possession dispute by magistrate.— 
When the magistrate attaches the subject of the dispute the property becomes 
custodia legis and, therefore, provision has been made thatthe magistrate may, 
after he has attached property, make such arrangement as is necessary and 
proper for looking after the property or if he thinks fit appoint a receiver 
thereof. Therefore, after the magistrate has attached the property, he is not 
entitled to proceed to decide under section 145 as to which of the parties is 
in possession thereof. In the circumstances, the order of the magistrate 
directing the parties to adduce evidence in order to enable him to decide 
the question of possession after he has attached the subject-matter of dispute 
under section 146(1) is illegal—Md. Muslehuddin v. Md. Salahuddin 1976 


Cr. LJ 1150. 


When attachment to cease.—Under the new Code there is nointerim attachment. 
The attachment is to be made under any of the three contingencies contemplated 
in section 146(1). This attachment has to cease either when the competent 
court decides the dispute betweenthe parties, or when the magistrate is satisfied 
that there is no longer any likelihood of breach of the peace with regard to 
the possession over the subject of dispute. Once the magistrate decides that 
one of the three contingencies aforesaid exists in the proceeding under section 
145, he has to stay his hands after passing an order under section 146— 
Khedu Mahatu v. Smt. Prem Sundari [1975] ILR Pat. 1064. 
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Anomaly in interpreting section 146(1) literally.—Section  146(1), if 
literally interpreted, may lead to the inference that even in Cases of 
attachment on account of emergency, the magistrate’s jurisdiction ceases 
because under thenew Code, power has been given to the Magistrate to 
continue attachment even after proceedings have been consigned and there- 
fore, all the three contingencies, in which the magistrate can attach the 
subject of dispute, have been given by the Legislature in section 146(1). The 
underlying object of Chapter X of the Code is to maintain peace and tranquillity 
and it is therefore certainly desirable that the question of possession should 
be decided by the magistrate whenever possible and as quickly as 
possible in order to avoid any breach of the peace. The attachment in the 
other two cases is meant to maintain peace, pending decision of the rights of 
the parties by competent court. It is, therefore, evident that a literal interpreta- 
tion sought to be put on section 146(1) will not only lead to an anomalous 
situation but will also be inconsistent with the main provisions contained 
in section 145—Ram Adhin v. Shyama Devi 1977 Cr. LJ 453. 


Whether proceedings under section 145 terminate when order under section 146 
is passed.—Section 146 is a measure to prevent breach of peace. This object 
is satisfied the moment the magistrate decides to attach the disputed property. 
Once the magistrate makes the attachment order under section 146(1), the 
proceedings pending under section 145 cometoan end. The magistrate can later 
on withdraw the attachment if he feels satisfied that there is no likelihood of 
breach of peace but then alsothe proceedings under section 145 will come 
to an end. In case the attachment continues, the magistrate has power to 
appoint a receiver under section 146(2)—Hakim Singh v. Girwar Singh 1976 
Cr. LJ 1915 ; Dand Pani Pala v. Madan Mohan Pala 1976 Cr. LJ 2014. 


The magistrate does not become functus officio merely due to his passing 
an attachment order during the pendency of the proceedings before him 
because he considers the case to be one of emergency. The magistrate attaching 
the subject of dispute on the ground of emergency at any time after making 
the preliminary order would be bound to proceed under section 145(6). 
The emergency attachment would come to an end on passing the final order. 
In case the magistrate cannot come to a definite conclusion regarding the 
particular party being in possession, the emergency attachment would 
continue until adjudication by the civil court determining the rights of the 
parties to the dispute relating to the subject matter of dispute—Gijran 
A. D'Souza v. State of Maharashtra 1977 Mah. LJ Note No. 2. 


Dispute concerning right of use of land or water. 


147. (1) Whenever an Executive Magistrate is satisfied from the report of 

a police officer or upon other information, that a dispute likely to cause 
a breach of the peace exists regarding any alleged right of user of any land or 
water within his local jurisdiction, whether such right be claimed as an easement 
or otherwise, he shall make an order in writing, stating the grounds of his 
being so satisfied and requiring the parties concerned in such dispute to attend 
his Court in person or by pleader on a specified date and time and to put in 
written statements of their respective claims. 


Explanation : The expression “land or water” has the meaning given to it in 
sub-section (2) of section 145. 
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(2) The Magistrate shall then peruse the statements so put in, hear the parties, 
receive all such evidence as may be produced by them respectively, consider the 
effect of such evidence, take such further evidence. if any, as he thinks 
necessary and, if possible, decide whether such right exists ; and the provisions 
of section 145 shall, so far as may be, apply in the case of such inquiry. 


(3) If it appears to such Magistrate that such rights exist, he may make an 
order prohibiting any interference with the exercise of such right, including, 
in a proper case, an order for the removal of any obstruction in the exercise 
of any such right : 


Provided that no such order shall be made where the right is exercisable at all 
times of the year, unless such right has been exercised within three months 
next before the receipt under sub-section (1) of the report of a police officer 
or other information leading to the institution of the inquiry, or where the 
right is exercisable only at particular seasons or on particular occasions, unless 
the right has been exercised during the last of such seasons or on the last of 
such occasions before such receipt. 


(4) When in any proceedings commenced under sub-section (1) of section 145 
the Magistrate finds that the dispute isas regards an alleged right of user of 
land or water, he may, after recording his reasons, continue with the proceed- 
ings as if they had been commenced under sub-section (1) ; 


and when in any proceeding commenced under sub-section (1) the Magistrate 
finds that the dispute should be dealt with under section 145, he may, 
after recording his reasons, continue with the proceedings as if they had been 
commenced under sub-section (1) of section 145. 


NOTES 


The changes made in the provision contained in old section 147 are detailed 
below sub-section-wise : 


Sub-section (1).—A clarificatory Explanation has been added. 


Sub-section (3).—There was a conflict of decisions as to the scope of the words 
“prohibiting an interference with the exercise of such right” in old section 
147(2) which have been retained inthe present sub-section (3) also—See 
Hem Chandra AIR 1942 Cal. 244; Shantilal AIR 1954 Bom. 368 ; Ram Ishwar 
AIR 1965 Pat. 17 contrasted with Abdul Wahab AIR 1951 All. 238 ;. Angappa 
AIR 1959 Mad. 28 ; and Chumanda AIR 1914 Lah. 210. The position in this 
respect has been clarified so as to empower the court to order “removal of 
any obstruction” inthe exercise of such right provided the conditions laid 
down in the proviso are satisfied—See Thambuswamy Padayachi v. Sridharan 
1976 Mad. LJ (Cr.) 555. 


In the proviso, instead of “three months next before the institution of the 
inquiry”, it has been provided “three months next before the receipt of the 
police report or other information” to bring it in line with the proviso to 
new section 145(4). 


Sub-section (4).—A new provision allowing the conversion of proceedings 
under section 147 into those under section 145 and vice versa has been made 
for the following reasons : 
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“It may happen that a party makes an application under section 145, but it 
turns out in the proceedingsthat what is in question is not a right to possession 
to a land or water, but a right to its user—in which case the party should 
have resorted to section 147 instead of section 145. The converse situation 
may arise, where a party resorts to section 147 in a case where section 145 was 
applicable. There was a controversy—See K.E. v. Abdullah AIR 1949 Nag. 
275 ; Turab Ali AIR 1933 Lah. 145 ; Anath v. Wahid Ali AIR 1925 Cal. 1022— 
whether, in such situation, it was competent for the Magistrate to convert the 
proceedings brought under one of these sections into the proceedings 
under the other relevant section.” Hence the new provision empowering the 
Magistrate to proceed under the provision which is found to be really applicable 
irrespective of the view taken at the stage of initiation of proceedings. 


Executive magistrate whether successor-in-office of magistrate. —When it was 
contended that the enquiry pending for long under section 147 of the old Code 
before the new Code came into force should be disposed of by the DM, SDM 
or Magistrate of the first class who alone was competent to dispose of the 
proceedings and as such the EM under the new section 147 was not so com- 
petent, it was held that since under section 147 of the new Code it was the 
EM who could dispose of an enquiry under that section, the EM must be 
treated as ' successor-in-office of the magistrate of the description given in 
section 147 of the old Code—Sheo Nandan Singh v. Thakur Prahlad Singh 1976 
Cro LF 1761. | | i 


Local inquiry. 


148. (1) Whenever a local inquiry is necessary for the purposes of section 145, 

section 146 or section 147, a District Magistrate or Sub-divisional 
Magistrate may depute any Magistrate subordinate to him to make the inquiry, 
and may furnish him with such written instructions as may seem necessary for his 
guidance, and may declare by whom the whole or any part of the necessary 
expenses of the inquiry shall be paid. : 


(2) The report of the person so deputed may be read as evidence in the case. 


(3) When any costs have been incurred by any party to a proceeding under 
‘section 145, section 146, or section 147, the Magistrate passing a decision may 
direct by whom such costs shall be paid, whether by such party or by 
any other party to the proceeding, and whether in whole or in part or proportion 
and such costs may include any expenses incurred in respect of witnesses and 
of pleaders’ fees, which the Court may consider reasonable. 


NOTES 
This section corresponds to section 148 of the old Code. 
CHAPTER XI 
PREVENTIVE ACTION OF THE POLICE 
Police to prevent cognizable offences. 
149. Every police officer may interpose for the purpose of preventing, and 


shall, to the best of his ability, prevent, the commission of any cogni- 
zable offence. 
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Information of design to commit cognizable offences. 


150. Every police officer receiving information of a design to commit any 

cognizable offence shall communicate such information to the police 
officer to whom he is subordinate, and to any other officer whose duty it is to 
prevent or take cognizance of the commission of any such offence. 


Arrest to prevent the commission of cognizable offences. 


151. (D A police officer knowing of a design to commit any cognizable 

offence may artest, without orders froma Magistrate and without a 

warrant, the person so designing, if it appears to such officer that the commission 
of the offence cannot be otherwise prevented. 


(2) No person arrested under ‘sub-section (1) shall be detained in custody for a 
period exceeding twenty-four hours from the time of his arrest unless his 
further detention is required or authorised under any other provisions of this 
Code or of any other law for the time being in force. 


Prevention of injury to public property. 


152. A police officer 1nay of his own authority interposeto prevent any injury 
attempted to be committed in his view to any public property, movable 

or immovable, or the removal or injury of any public landmark or buoy or 

other mark used for navigation. =. 7 - . ` `. .' ee mae 


Inspection of weights and measures. 


153. (1) Any officer in charge of a police station may, without a warrant, 
enter any place within the limits of such station for the purpose of 
inspecting or searching for any weights or measures or instruments for weigh- 
ing, used or kept therein, whenever he has reason to believe that there are 
in such place any weights, measures or instruments for weighing which are 
false. = J — = 2 L 


(2) If he finds in such place any weights, measures ‘or instruments for weighing 
which are false, he may seize the same, and shall forthwith give information of 
such seizure to a Magistrate having jurisdiction. 


NOTES 


Sections 149 to 153 are identical with the sections bearing the same numbers in 
the old Code. Only one important change has been made and, that is new sub- 
section (2) has been added to section 151. In the view of the wide-spread 
criticism and misgivings expressed more especially the abuse and misuse of 
the power to make preventive arrest by the police. Hence, asa check and 
restraint on that power, the sub-section (2), has been added. 
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CHAPTER XII 


INFORMATION TO THE POLICE AND THEIR POWERS TO 
INVESTIGATE 


Information in cognizable cases. 

154. (1) Every information relating to the commission of a cognizable 
offence, if given orally to an officer in charge of a police station, shall 

be reduced to writing by him or under his direction, and be read over to the 

informant ; and every such information, whether given in writing or reduced 

to writing as aforesaid, shall be signed by the person giving it, and the sub- 

stance thereof shall be entered in a book to be kept by such officer in such 

form as the State Government may prescribe in this behalf. 

(2) A copy of the information as recorded under sub-section (1) shall be given 

forthwith, free of cost, to the informant. 


(3) Any person aggrieved by a refusal on the part of an officer in charge of a 
police station to record the information referred to in sub-section (1) may send 
the substance of such information, in writing and by post, to the Superinten- 
dent of Police concerned who, if satisfied that such information discloses the 
commission of a cognizable offence, shall either investigate the case himself 
or direct an investigation to be made by any police officer subordinate to 
him, in the manner provided by this Code, and such officer shall have all the 
powers of an officer in charge of the police station in relation to that offence. 


NOTES 


Statutory obligation to supply copy of FIR.— Two imporiant changes have been 
made in the old section 154 to which this section corresponds. Under the 
previous provision, the FIR had to be reduced into writing and the informant’s 
signature had to be obtained thereon. The informant, however, was not entitled 
to get a copy of the report then and there. In some of the States police rules 
required a copy of the FIR to be given to the informant. The Law Commission 
considered it a healthy practice and recommended its placing on statutory 
basis. New sub-section (2) has therefore been added. 


Check against non-recording of FIR.—New sub-section (3) has been added to 
check the refusal of the police in recording FIR. In such an eventuality the 
aggrieved person has been given a right to send his information by post direct 


to the S.P. for investigation. 


Information as to non-cognizable cases and investigation of such cases. 


155. (1) When information is given to an officer in charge of a police station 
of the commission within the limits of such station of a non-cognizable 

offence, he shall enter or cause to be entered the substance of the information 

in a book to be kept by such officer in such form as the State Government may 

prescribe in this behalf, and refer the informant to the Magistrate. 

(2) No police officer shall investigate a non-cognizable case without the 

— of a Magistrate having power to try such case or commit the case for 

rial. 

(3) Any police officer receiving such order may exercise the same powers 

in respect of the investigation (except the power to arrest without warrant) 

as an officer in charge of a police station may exercise in a cognizable case. 
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(4) Where a case relates to two or more offences of which at least one is 


cognizable, the case shall be deemed to be a cognizable case, notwithstanding 
that the other offences are non-cognizable. 


NOTES 


The following changes have been made in the old section 155 to which this 
section corresponds. 


Recording of information.—Old sub-section (1) provided that the information 
about a non-cognizable offence should be recorded by the officer in charge 
of the police station. The Joint Committee of Parliament considered that 
in relation to a non-cognizable offence it was not necessary “to insist that the 
record should be made only by the officer in charge of the police station’. 
The words “or cause to be entered” have therefore been added in the sub- 
section. 


Reference to classes of Magistrates omitted.—Reference to different classes of- 
Magistrates as contained in old section has been omitted for obvious reasons. 


Power of police to investigate composite case.—This is a new provision. 
The genesis of this provision has been explained by the Law Commission as 
follows : 


“A non-cognizable offence can be investigated by the police on the orders of 
a Magistrate, and once such an order is given a police officer. has in that 
investigation the same powers as he has while investigating a cognizable 
offence. Cases often occur when during the investigation of a cognizable 
offence it appears that a non-cognizable offence also has been committed and 
the question then arises whether the investigation can proceed without a 
Magistrate’s order.” 


The Law Commission, therefore, recommended that where the case was a 
composite one, that is to say, was a non-cognizable one and also involved 
cognizable offence, investigation should proceed in respect of both the offences 
and it should not be treated as a non-cognizable case. 


Incidentally, this provision also codifies the law as settled by the Supreme 
Court in Pravin Chandra v. State AIR 1965 SC 1185. 


Police officer’s power to investigate cognizable case. 


156. (1) Any officer in charge of a police station may, without the order of a 

Magistrate, investigate any cognizable case which a Court having 
jurisdiction over the local area within the limits of such station would have 
power to inquire into or try under the provisions of Chapter XIII. 


(2) No proceeding of a police officer in any such case shall at any stage be 
called in question on the ground that the case was one which such officer was 
not empowered under this section to investigate. 


(3) Any Magistrate empowered under section 190 may order such an investiga- 
tion as above mentioned. 
Procedure for investigation. 


157. (1) If, from information received or otherwise, an officer in charge of a 
police station has reason to suspect the commission of an offence which 
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he is empowered under section 156 to investigate, he shall forthwith send i 
report of the same to a Magistrate empowered to take cognizance of suc 
offence upon a police report and shali proceed in person, or shall depute one 
of his subordinate officers not being below such rank as the State Government 
may, by general or special order, prescribe in this behalf, to proceed, to the 
spot, to investigate the facts and circumstances of the case, and, if necessary, to 
take measures for the discovery and arrest of the offender : 


Provided that— 


(a) when information as to the commission of any such offence is given 
| against any person by name and the case is not of a serious nature, the 
officer in charge of a police station need not proceed in person or depute 

a subordinate officer to make an investigation on the spot ; 


(b) if it appears to the officer in charge of a police station that there is no 
sufficient ground for entering on an investigation, he shall not investigate 
the case. 


(2). In each of the cases mentioned in clauses (a) and (b) of the proviso to sub- 
section (1), the officer in charge of the police station shall state in his report 
his reasons for not fully complying with the requirements of that sub- 
section, and, in the case mentioned in clause (b) of the said proviso, the officer 
shali also forthwith notify.to the informant, if any, in sach manner as may be 
prescribed by the State Government, the fact that he will not investigate the 
case OF Cause it to bo investigated. —-= — 


Report how submitted. 


158. (1) Every report sent to a Magistrate under section 157 shall, if 
the State Government so directs, be submitted through such superior 


officer of police as the State Government, by general or special order, appoints 
in that behalf. 


(2) Such superior officer may give such instructions to the officer in charge of 
the police station as he thinks fit, and shall, after recording such instructions 
on such report, transmit the same without delay to the Magistrate. 


Power to hold investigation or preliminary inquiry. 


159, Such Magistrate, on receiving such report, may direct an investigation, 

or, if he thinks fit, at once proceed, or depute any Magistrate subordinate. 
to him to proceed, to hold a preliminary inquiry into, or otherwise to dispose 
of, the ¢ase in the manner provided in this Code. 


Police officer’s power to require attendance of witnesses. 


160. (1) Any police officer making an investigation under this Chapter may, 
by order in writing, require the attendance before himself of any person 
being within the limits of his own or any adjoining station who, from the 
information given or otherwise, appears to be acquainted with the facts and 
circumstances of the case ; and such person shall attend as so required : 


Provided that no male person under the age of fifteen years or woman shall be 


required to attend at any place other than the place in which such male person 
or woman resides. | | 
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(2) The State Government may, by rules made in this behalf, provide for the 
Payment by the police officer of the reasonable expenses of every person, 
attending under sub-section (1) at any place other than his residence. 


NOTES 


Rule making-power.—Sections 156 to 160 are almost the same as sections 
bearing the same numbers of the old Code. Subsection (2) of section 160 is 
new sub-section. It confers an enabling power on the State Government to 
make rules for reimbursing prosecution witnesses. 


Examination of witnesses by police. 


161. (1) Any police officer making an investigation under this Chapter, or 

any police officer not below such rank as the State Government may, by 
general or special order, prescribe in this behalf, acting on the. requisition of 
such officer, may examine orally any person supposed to be acquainted with the 
facts and circumstances of the case. 


(2) Such person shall be bound to answer truly all questions relating to such. 
case put to him by such officer, other than questions the answers to which 
would have a tendency to expose him to a criminal charge or to a penalty or 
forfeiture. 


(3) The police officer may reduce into writing any statement made to him in 
the course of an examination under this section ; and if he does so, he shall 
make a separate and true record of the statement of each such person whose 
statement he records. 


NOTES 


Obligation to answer truly.—Under sub-section (2) of section 161 of the old Code, 
every person examined by the police officer was required to answer every 
question put to him but there was, at that stage, no legal obligation to speak 
She truth. In this.connection the Law Commission observed : 


“We recognise that a legal obligation to speak the truth carries. with it the 
liability to punishment if the truth is not spoken. We think, however, that this 
is how it should be. If it is necessary to provide that information must be 
supplied by every person questioned by the police, the law must also require 
that the information is not false cr misleading. There seems no point in 
saying to every citizen in clear terms that he must ‘answer every question put 
to him by the police but need not tell the truth.” 


Further, “we strongly feel that the law should not be so framed as to give the 
impression that a person appearing before a competent authority is free to tell 
lies”. Following these observations, the word ‘“‘truly’’ has been inserted after 
the words “bound to answer” in section 161(2). 


Obligation to keep true record of statements.—As before, sub-section (3) con- 
tinues to leave a discretion to the police officer to reduce in writing any state- 
ment made to him during the course of examination of witness. But if he 
reduces it in writing then it has been made clear that he shall make the ‘true’ 
record thereof to ensure its accuracy, since such statement may be used 
to contradict prosecution witnesses as provided in the proviso to section 
162(1). 
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Statements to police not to be signed : Use of statements in evidence. 


162. (1) No statement made by any person to a police officer in the course of 

` an investigation under this Chapter, shall, if reduced to writing, be 
signed by the person making it ; nor shall any such statement of any record 
thereof, whether in a police diary or otherwise, or any part of such statement 
or record, be used for any purpose, save as hereinafter provided, at any inquiry 
or trial in respect of any offence under investigation at the time when such 
statement was made : 


Provided that when any witness is called for the prosecution in such inquiry 
or trial whose statement has been reduced into writing as aforesaid, any part 
of his statement, if duly proved, may be used by the accused, and with the 
permission of the Court, by the prosecution, to contradict such witness in the 
manner provided by section 145 of the Indian Evidence Act, 1872 (1 of 1872) ; 
and when any part of such statement is so used, any part thereof may also be 
used in the re-examination of such witness, but for the purpose only of 
explaining any matter referred to in his cross-examination. 


(2) Nothing in this section shall be deemed to apply to any statement falling 
within the provisions of clause (1) of section 32 of the Indian Evidence Act, 
1872 (1 of 1872), or to affect the provisions of section 27 of that Act. 


Explanation: An omission to state a fact or circumstance in the statement 
referred to in sub-section (1) may amount to contradiction if the same appears 
to be significant and otherwise relevant having regard to the context in 
which such omission occurs and whether any omission amounts to a 
contradiction in the particular context shall be a question of fact. 


NOTES = 


Omission to state when contradiction.—The Explanation has been added by 
the Joint Committee of Parliament `“n view of the doubt on the question 
whether any omission in a statement recorded by the police during investigation 
would amount to a contradiction, with reference to what the witness states 
during the trial” —See also Tahsildar Singh v. State of U.P. AIR 1959 SC 1012 
on the subject. 


Reading over of a police statement to a witness before he enters witness box— 
Effect and value of.—The Gujarat High Court in Nathu v. State AIR 1978 
Guj. 49 held that while the practice of reading over police statements to wit- 
nesses before they enter the witness box is not a healthy one, such statements 
(i.e., statements recorded by the police during investigation under Chapter XII) 
do not become inadmissible and their probative value has to be judged in the 
circumstances of each case. Reading over of the police statement to the witness 
before he enters the box does not amount to contravention of the prohibition 
contained in section 162(1). But the fact of reading over of the statement may 
affect the probative value of the evidence of witness. Nor does it amount to 
use of such statement contrary to section 162(1). 


The user contemplated by the words “used for any purpose...at any inquiry or 
trial” contained in section 162(1) is actual user in the proceedings in the court 
and not user de hors the court proceedings. When the statement recorded 
during the course of investigation by the police is used by a witness before 
entering the witness box, it cannot be said that the statement is used at an 
enquiry or trial before the court. Reading of such statement to a witness before 
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he steps in the box also does not amount to contravention of the bar imposed 
by this section so as to become inadmissible. To interpret otherwise, would 
give a powerful weapon in the hands of a defence lawyer in handling a witness 
won over. Moreover, the Legislature could have never contemplated that the 
courts should launch a subsidiary inquiry on collateral facts as to whether a 


witness had referred to his statement made during investigation before entering 
the witness box. 


No inducement to be offered. 


163. (1) No police officer or other person in authority shall offer or make, 
or cause to be offered or made, any such inducement, threat or promise 
as is mentioned in section 24 of the Indian Evidence Act, 1872 (1 of 1872). 


(2) But no police officer or other person shall prevent, by any caution or 
otherwise, any person from making in the course of any investigation under 


this Chapter any statement which he may be disposed to make of his own free 
will : 


Provided that nothing in this sub-section shall affect the provisions of sub-. 
section (4) of section 164. 


NOTES 


Object of proviso to sub-section (2).—Section 163 encourages attempts at con- 
fessions, while section 164 discourages them. Section 163 says that cautions 
are not necessary, but section 164 (in effect) says that they are necessary. 
These discrepancies were pointed out in Jn re. Vella Monji AIR 1932 Mad. 431. 
It has, therefore, been provided in the new proviso to sub-section (2) of section 
163 that the sub-section is subject to section 164(3). 


Recording of confessions and statements. 


164. (1) Any Metropolitan Magistrate or Judicial Magistrate may, whether 
or not he has jurisdiction in the case, record any confession or statement 
made to him in the course of an investigation under this Chapter or under any 


other law for the time being in force, or at any time afterwards before the 
commencement of the inquiry or trial : 


Provided that no confession shall be recorded by a police.officeron whom any 


power of a Magistrate has been conferred under any law for the time being in 
force. | ' 


(2) The Magistrate shall, before recording any such confession, explain to the 
person making it that he is not bound to make a confession and that, if he does 
so, it may be used as evidence against him; and the Magistrate shall not record 


any such confession unless, upon questioning the person making it, he has reason 
to believe that it is being made voluntarily. 


(3) If at any time before the confession is recorded, the person appearing 
before the Magistrate states that he is not willing to make the confession, the 
Magistrate shall not authorise the detention of such person in police custody. 


(4) Any such confession shall be recorded inthe manner provided in section 281 
for recording the examination of an accused person and shall be signed by the 
person making the confession ; and the Magistrate shall make a memorandum 
at the foot of such record to the following effect :— 
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“I have explained to (name) that he is not bound to make a confession and 
that, if he does so, any confession he may make may be used as evidence 
against him and I believe that this confession was voluntarily made. It was 
taken in my presence and hearing, and was read over to the person making 
it and admitted by him to be correct, and it contains a full and true account 
of the statement made by him. 


(Signed) A.B. 
i Magistrate.” 


(5) Any statement (other than a confession) made under sub-section ( 1) shall be 
recorded in such manner hereinafter provided for the recording of evidence as 
is, in the opinion of the Magistrate, best fitted to the circumstances of the 
case ; and the Magistrate shall have power to administer oath to the person 
whose statement is so recorded. 


(6) The Magistrate recording a confession or statement under this section 
shall forward it to the Magistrate by whom the case is to be inquired into or 
tried. ie i Š 


NOTES 


The salient changes, apart from reartangement of sub-sections, made in the old 
section 164 are : , ‘ 


Power to record confession on JM only.—Fower to record confessions has been 
conferred on all Judicial Magistrates instead of only on specified Magistrates 
unlike under old sub-section (1). Hence the words “‘not being a police officer” 
in that sub-section have also been omitted. 


No police officer to record confession.—A proviso has been added to sub-section 
(1) to make it clear that a police officer on whom the powers of a magistrate 
have been conferred should not record any confession. 


No remand to police custody.—As observed by the Joint Committee of Parlia- 
ment : L i : , 


“As a further safeguard to ensure that the confession is vcluntary, a new sub- 
clause has been added prohibiting a remand to police custody of a person who 
expresses his unwillingness to make the confession when produced before the 
Magistrate. This does not of course mean or imply that remand has to be 
made if the accused wants to confess.” [sub-section (3)] 


Power to administer oath.—Sub-section (5) incorporates the provision of old 
section 164(2) with the additional provision conferring power on the Magistrate 
to administer oath to the person whose statement is recorded by him “to lend 
it some sanctity”. | À 


Compliance with section 164 mandatory.—The failure to comply with section 164 
or with the High Court circulars will not render the confessions inadmissible 
in evidence. Relevance and admissibility of evidence have to be determined in 
accordance with sections 24 to 28 of the Evidence Act. If a confession does not 
violate any one of the conditions operative under these sections, it will be ad- 
missible in evidence. But as in respect of any other admissible evidence. oral or 
documentary, so in the case of confessional statements which are otherwise 
admissible, the court has still to consider whether they can be accepted as true. 
If the facts and circumstances surrounding the making of a confession appear 
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to cast a doubt on the veracity or voluntariness of the confession, the court 
may refuse to act upon the confession even if itis admissible in evidence. 
That shows how important it is for the magistrate who records the 
confession to satisty himself by appropriate questioning of the confessing 
accused, that the confession is true and voluntary. A strict and faithful com- 
pltance with section 164 of the Code and with the instructions issued by the 
High Court affords in a large measure the guarantee that the confession is 
voluntary. The failure to observe the safeguards prescribed therein are in prac- 
tice calculated to impair the evidentiary value of the confessional statements— 
Dagelu v. State of Maharashtra A\R 1977 SC 1579. 


Search by police officer. 


165, (1) Whenever an officer in charge of a police station or a police officer 

making an investigation has reasonable grounds for believing that any- 
thing necessary for the purposes of an investigation into any offence which he 
is authorised to investigate may be found in any place within the limits of the 
police station of which he is in charge, or to which he is attached, and that 
such thing cannot in his opinion be otherwise obtained without undue delay, 
such officer may, after recording in writing the grounds of bis belief and speci- 
fying in such writing, so far as possible, the thing for which search is to be 
made, search, or cause search to be made, for such thing in any place within 
the limits of such station. 


(2) A police officer proceeding under sub-section (1), shall, if practicable, 
conduct the search in person. 


(3) If he is unable to conduct the search in person, and there is no other person 
competent to make the search present at the time, he may, after recording in 
writing his reasons for so doing, require any officer subordinate to him to make 
the search, and he shail deliver to such subordinate officer an order in writing 
specifying the place to be searched, and so far as possible, the thing for which 
search is to be made ; and such subordinate Officer may thereupon search for 
such thing in such place. 


(4) The provisions of this Code as to a and the general provi- 
sions as to searches contained in section 100 shall, so far as may be, apply to 
a search made under this section. 


(5) Copies of any record made under sub-section (1) or sub-section (3) shali 
forthwith be sent to the nearest Magistrate empowered to take cognizance of 
the offence, and the owner or occupier of the place searched shall, on applica- 
tion, be furnished, free of cost, with a copy of the same by the Magistrate. 


When officer in charge of police station may require another to issue search- 
warrant. 


166. (1) An officer in charge of a police station or a police officer not being 

below the rank of sub-inspector making an investigation may require an 
officer in charge of another police station, whether in the same or a different 
district, to cause a search to be made in any place, in any case in which the 
former officer might cause such search to be made, within the limits of his own 
station. 


(2) Such officer, on being so required, shall proceed according to the provisions 
of section 165, and shall forward the thing found, if any, to the officer at whose 
request the search was made. 
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(3) Whenever there is reason to believe that the delay occasioned by requiring 
an officer in charge of another police station to cause a search to be made 
under sub-section (1) might result in evidence of the commission of an offence 
being concealed or destroyed, it shall be lawful for an officer in charge of a 
police station or a police officer making any investigation under this Chapter to 
search, or cause to be searched, any place in the limits of another police 
station in accordance with the provisions of section 165, as if such place were 
within the limits of his own police station. : 


(4) Any officer conducting a search under sub-section (3) shall forthwith send 
notice of the search to the officer in charge of the police station within the 
limits of which such place is situate, and shall also send with such notice a copy 
of the list (if any) prepared under section 100, and shall also send to the 
nearest Magistrate empowered to take cognizance of the offence, copies of the 
records referred to in sub-sections (1) and (3) of section 165. 


(5) The owner or occupier of the place searched shall, on application, be 


furnished free of cost with a copy of any record sent to the Magistrate under 
sub-section (4). 


NOTES 


Copies of lists to be supplied free of cost.—Sections 165 and 166 are identical 
with sections 165 and 166 respectively of the old Code. In sub-section (5) of 
each, it has been provided that copies of the lists should be supplied free of cost 


instead of on payment as was the case under old sub-section (5) of each of these 
sections. 


Procedure when investigation cannot be completed in twenty-four hours. 


167. (1) Whenever any person is arrested and detained in custody, and it appears 

that the investigation cannot be completed within the period of twenty- 
four hours fixed by section 57, and there are grounds for believing that the 
accusation or information is well-founded, the officer in charge of the police 
station or the police officer making the investigation, if he is not below the rank 
of sub-inspector shall forthwith transmit to the nearest Judicial Magistrate a 
copy of the entries in the diary hereinafter prescribed relating to the case, and 
shall at the same time forward the accused to such Magistrate. 


(2) The Magistrate to whom an accused person is forwarded under this section 
may, whether he has or has not jurisdiction to try the case, from time to time 
authorise the detention of the accused in such custody as such Magistrate thinks 
fit, for a term not exceeding fifteen days in the whole ; and if he has no juris- 
diction to try the case or commit it for trial, and considers further detention 


unnecessary, he may order the accused to be forwarded to a Magistrate having 
such jurisdiction : 


Provided that— 


[(a) the Magistrate may authorise the detention of the accused person, other- 
wise than in the custody of the police, beyond the period of fifteen days 
if he is satisfied that adequate grounds exist for doing so, but no 
Magistrate shall authorise the detention of the accused person in custody 
under this paragraph for a total period exceeding,— 


(i) ninety days, where the investigation relates to an offence punishable 


with death, imprisonment for life or imprisonment for a term of not 
less than ten years ; 
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(ii) sixty days, where the investigation relates to any other offence, 


and, on the expiry of the said period of ninety days, or sixty doys, as the 
case may be, the accused person shall be released on bail if he is pre- 
pared to and does furnish bail, and every person released on bail under 
this sub-section shall be deemed to be so released under the provisions of 
Chapter XXXIII for the purposes of that Chapter 3] 


(b) no Magistrate shall authorise detention in any custody under this 
section unless the accused is produced before him ; 


(c) no Magistrate of the second class, not specially empowered in this 
behalf by the High Court, shall authorise detention in the custody of 
the police. ` 


[Explanation I: For the avoidance of doubts, it is hereby declared that, notwith- 
standing the expiry of the period specified in paragraph (a) the accused shall be 
detained in custody so long as he does not furnish bail.] 


[Explanation I1] : If any question arises whether an accused person was produced 
before the Magistrate as required under paragraph (b), the production of the 
accused person may be proved by his signature onthe order authorising 
detention. 


[(2A) Notwithstanding anything contained in sub-section (1) or sub-section (2), 
the officer in charge of the police staticn or the police officer making the investi- 
gation, if he is not below the rank of a sub-inspector, may, where a Judicial 
Magistrate is not available, transmit to the nearest Executive Magistrate, on 
whom the powers of a Judicial Magistrate or Metropolitan Magistrate have been 
conferred, a copy of the entry in the diary hereinafter prescribed relating to the 
case, and shall. at the same time, forward the accused to such Executive Magis- 
trate, and thereupon such Executive Magistrate, may, for reasons to be recorded 
in writing, authorise the detention of the accused person in such custody as he 
may think fit for a term not exceeding seven days in the aggregate ; and, on the 
expiry of the period of detention so authorised, the accused person shall be 
released on bail except where an order fo. further detention of the accused 
person has been made bya Magistrate competent to make such order ; and 
where an order for such further detention is made, the period during which the 
accused person was detained in custody under the orders made by an Executive 
Magistrate under this sub-section, shall be taken into account in com- 
puting the period specified in paragraph (a) of the proviso to sub-section (2): 


Provided that before the expiry of the period aforesaid, the Executive Magistrate 
shall transmit to the nearest Judicial Magistrate the records of the case together 
with a copy of the entries in the diary relating to the case which was transmitted 
to him by the officer in charge of the police station or the police officer making 
the investigation, as the case may be.] 


(3) A Magistrate authorising under this section detention in the custody of the 
police shall record his reasons for so doing. 


(4) Any Magistrate other than the Chief Judicial Magistrate making such 
order shall forward a copy of his order, with his reasons for making it, to the 
Chief Judicial Magistrate. y 


(5) If in any case triable by a Magistrate as a summons-case, the investigation 
is not concluded within a period of six months from the date on which the 
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accused was arrested, the Magistrate shall make an order stopping further 
investigation into the offence unless the officer making the investigation satisfies 
the Magistrate that for special reasons and in the interests of justice the 
continuation of the investigation beyond the period of six months is necessary. 


(6) Where any order stopping further investigation into an offence has been 
made under sub-section (5), the Sessions Judge may, if he is satisfied, on an 
application made to him or otherwise, that further investigation into the offence 
ought to be made, vacate the order made under sub-section (5) and direct 
further investigation to be made into the offence subject to such directions with 
regard to bail and other matters as he may specify. 


NOTES 


Amendments in section 167.— Paragraph (a) to the proviso to sub-section (2) of 
section 167 has been amended by the Amendment, Act, 1978, to empower the 
Magistrate to authorise detention, pending investigation, for an aggregate 
period of 90 days in cases where the investigation relates to offences punish- 
able with death, imprisonment for life or imprisonment for not less than ten 
years or more and up to 60 days in any other case. 


An Explanation has also been inserted to clarify that when the accused person 
does not furnish bail, he would continue to be in detention. 


A new sub-section (2A) has been inserted empowering an Executive 
Magistrate, on whom the powers of a Judicial Magistrate or Metropo- 
litan Magistrate have been conferred under section 13 or section 18, to 
make an order for remand of an accused for a period not exceeding 
seven days in the aggregate in cases where a Judicial Magistrate is not avail- 
able. The period of detention ordered by such a Magistrate is to be taken into 
account in computing the total period specified in paragraph (a) of the proviso 
to sub-section (2). 


Amendment applicable to pending investigation.—Section 14 of the Code of 
Criminal Procedure (Amendment) Act, 1978, makes above amendments 
applicable to pending investigations as well. The section reads as follows : 


“14. Amendment of section 167 to apply to pending investigation.— The 
provisions of section 167 of the principal Act, as amended by this Act, 
shall apply to every investigation pending immediately before the commence- 
ment of this Act, if the period of detention of the accused person, other- 
wise than in the custody of the police, had not, at such commencement. 
exceeded sixty days.” 


Implications of new provisions under the new Code.—Section 167 corresponds to 
the section bearing the same number of the old Code. The new Code has, 
however, made new provisions, implications of which are explained in the 
succeeding paragraphs 


Detention in judicial custody and for 90 or 60 days only.— Paragraph (a) provides 
two safeguards to a person charged with an offence under the Code and who is 
to be detained for investigation. They are : 
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a. Detention in judicial custody and not in police custody. 


b. Total period of detention would not be more than 90 days in cases where 
investigation relates to offences punishable with death, imprisonment for 
life or for not less than ten years, and 60 days in any other case and the 
accused should be released on bail after the expiration of that period. 


The Joint Committee had originally fixed 90 days as the maximum detention 
period and in doing so had observed : 


“There is a persistent complaint that investigations are not being completed 
quickly by the police and that in many cases accused persons are kept in 
detention for very long periods causing hardship and misery to such under-trial 
prisoners and their families. Although some provisions are already there in the 
existing Code requiring investigations to be completed quickly, they have not had 
= — effect. The Committee feels that a drastic remed is called for in this 
behalf.” 


As has been observed by the Supreme Court in Natabar Parida v. State of 
Orissa AIR 1975 SC 1465, section 167 has made some drastic departure from 
the old Code. While retaining the provision of forwarding the accused to the 
nearest Magistrate (of course, under the new Code, to the Judicial Magistrate) 
and while authorising the Magistrate to remand the accused to either police or 
judicial custody for a period not exceeding 15 days, proviso (a) has been 
added. ; 


Mandatory nature of section 167(2)—Provisq (a).—The law as engrafted in 
proviso (a) to section 167(2) of the new Code confers the powers of remand to 
jail custody during the pendency of the investigation. The command of the 
Legislature in proviso (a) is that the accused person has got to be released on 
bail if he is prepared to and does furnish bail and cannot be kept in detention 
beyond the period of 60 days [now 90 days in the case of heinous crimes vide 
Amendment Act, 1978] even if the investigation may still be proceeding. 
In serious offences of criminal conspiracy—murders, dacoities, robberies by 
inter-state gangs or the like—it may not be possible for the police, in the 
circumstances as they do exist in the various parts of our country, to complete 
the investigation within the period of 60 days [now 90 days in the case of 
heinous crimes vide Amendment Act, 1978]. Yet the intention of the 
Legislature seems to be to grant no discretion to the court and to make it 
obligatory for it to release the accused on bail. Of course, it has been provided 
in proviso (a) that the accused released on bail under section 167 will be 
deemed to be so released under the provisions of Chapter XX XIII and for the 
purposes of that Chapter. That may empower the court releasing him on bail, 
if it considers necessary so to do, to direct that such person be arrested and 
committed to custody as provided in sub-section (5) of section 437 occurring in 
Chapter XXXIII. It is also clear that, after the taking of the cognizance the 
power of remand is to be exercised under section 309 of the New Code. But if 
it is not possible to complete the investigation within a period of 60 days 
[now 90 days inthe case of heinous crimes vide Amendment Act, 1978] then 
even in serious and ghastly types of crimes the accused will be entitled to be 
released on bail. Such a law may be a “paradise for the criminals”, but surely 
it would not be so, as sometimes it is supposed to be because of the courts. It 
would be so under the command of the Legislature. 

When section 167 attracted.— But the question in this case is whether during the 


pendency of the investigation which started before coming into force of the 
new Code the appellants can press into service proviso (a) to section 167(2) of 
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that Code and claim to be released on bail as a matter of right when they are 
prepared to furnish bail. The answer to this question depends on the inter- 
pretation of sections 167 and 484 of the new Gede. Unlike the wordings of 
section 428 the language of section 167(1), which will govern sub-section (2) 
also, is “whenever any person is arrested”, suggesting thereby that the section 
would be attracted when the arrest is made atter coming into force of the 
Act, while the expression used in section 428 is “where an accused person has, 
on conviction, been sentenced...... > Interpreting such a phrase it has been held 
in the case of Mr. Bouchar Pierre Andre v. Superintendent, Central Jail, Tihar, 
New Delhi AIR 1975 SC 164: 


“This section, ona plain natural construction of its language, posits for its 
applicability a fact situation which is described by the clause “Where an 
accused person has on conviction, been sentenced to imprisonment for a 
term”. There is nothing in this clause which suggests, either expressly or by 
necessary implication, that the conviction and sentence must be after the 
coming into force of the new Code of Criminal Procedure.” 


“We may, however, hasten to add that in spite of the phrase “is arrested”’ 
occnrring in section 167(1), since the old Code has been repcaled by sub- 
section (1) of section 484 of the new Code, the provision would have applied, 
a fortiori, if the savings provided in sub-section (2) would not have applied to 
the situation with which we are concerned inthis case. In our judgment 
clause (a) of sub-section (2) of section 484 does apply.” 


Pending investigation not covered by new section 167(2)—Proviso (a). —“‘Immediate- 
ly before the Ist day of April, 1974 the investigation of this case was pending. 
Saving clause (a), therefore, enjoins that the said investigation shall be continu- 
ed or made in accordance with the provisions of the old Code. The police 
officer, therefore, making the investigation has to continue and complete it in 
accordance with Chapter XIV of the old Code. Section 167 of that Code 
could not enable the Magistrate to remand the appellants to jail custody during 
the pendency of the investigation. The police could seek the help of the Court 
for exercise of its power of remand under section 344 (old) bringing it to the 
notice of the Court that sufficient evidence had been obtained to raise a» 
suspicion that the appellants may have committed an offence and there will be 
hindrance to the obtaining of further evidence unless an order of remand was 
made. As we have said above, invoking the power of the Court under section 
344 of the old Code by the investigating officer would be a part of the process 
of investigation which is to be continued and made in accordance with the old 
Code. That being so, we hold that the appellants in this case cannot claim 
to be released under proviso (a) to section 167(2) of the new Code.” 


Physical production of accused—Paragraph (b) of the Proviso to sub-section (2).— 
This paragraph provides that the phvsical production of the accused is neces- 
sary before he is remanded to the custody. The Explanation has been added 
in order that the requirement as to the physical production of the accused at the 
time of remanding him to the custody is not evaded and also to make it clear 
that the fact of production of the accused can be proved by the signature of 
the accused on the detention order. 


Stoppage of investigation and recommencement of investigation in certain cases.— 
On sub-sections (5) and (6), the Joint Committee of Parliament had observed : 


“A further provision has been made in the newly added sub-clause (5) to the 
effect that if the investigation is not completed within a period of six months 
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from the date on which the accused was arrested, in a case where the offence 
is not punishable with imprisoninent for more than two years, the Magistrate 
may pass an order stopping further investigation and discharging the accused 
unless the investigating officer satisfics the Magistrate that there are special 
reasons for the continuance of the investigation in the interest of justice. A 
new sub-clause, namely, sub-clause (6) has been inserted to empower the 
Sessions Judge to direct the recommencement of investigation which was 
stopped under sub-clause (5). 


The Committee trusts that with these provisions the chionic malady of pro- 
tracted investigation would be a thing of the past.” 


Provisions explained with reference to cases.—The provisions of the section as it 
stood before the Amendment Act, 1978, are elucidated below with reference to 
the cases. 


Object of the section.—The provisions contdfned in paragraph (a) of the proviso 
to sub-section (2) are mandatory in nature and are made to provide a satis- 
factory solution ofthe problem of delayed investigation and to avoid unnecessary 
detention of the accused persons for very !ong periods causing great hardships 
and misery to them—Khindwan v. State of Rajasthan 1975 Cr. LJ 1984. 


Mandatory provision—There may be delay in investigation on account 
of no fault of the police or the accused may have committed an offence punish- 
able with death but these cannot be grounds for detention of the accused beyond 
60 days because of new provision in proviso (a) to section 167(2) and section 
173(8)—State of Rajasthan v. Bhanwaru Khan 1975 Cr. LJ 1981. In view of the 
mandatory nature of section 167(2), detention of the accused beyond 60 days 
is illegal and the accused is entitled to be enlarged on bail—Prem Raj v. State 
of Rajasthan 1976 Cr. LJ 455. This mandatory provision is not controlled by 
section 437(1)—Ved Kumar Seth v. State of Assam 1975 Cr. LJ 647 and Vakhat- 
sinh v. State of Gujarat 1975 Guj. LR 1034. 


If the police investigation is not completed within 60 days from the date of 
arrest, and the accused petitioner is not released on bail in spite of his bail 
application, then itamounts to magistrate’s failure to comply with the manda- 
tory provision of section 167(2)(a)—Khindwan v. State of Rajasthan 1975 Cr. 
LJ 1984. 


ki e 

The magistrate may authorise the detention of the accused in such custody as he 
thinks fit for not more than 15 days on the whole. But he can authorise the de- 
tention of the accused otherwise than in police custody beyoad the period of 15 
days, if he is satisfied that there are adequate grounds to do so. It should not 
however exceed a total period of 60 days. On the expiry of that period of 60 
days, the accused shall be released on bail if he is prepared to and does furnish 
bail—T.V. Sarma v. Kamala Devi 1975 ILR AP 589. 


If charge-sheet is not filed withina period of 60 days, the accused has to be 
released on bail. In such a case granting of bail itself is mandatory and it can- 
not be refused on the grounds stated in section 437 as thesame does not apply 
— Mohammad Shafi v. State 1975 Cr. Ls 1319 and Baldev Singh v. State of Punjab 
1975 Cr. LJ 1662. There is also no power either under section 167 or section 
309 to remand him to custody for a further period without laying a charge 
against him—Koteshwarrao v. State of Kerala 1975 Mad. LJ (Cr.) 366. This is 
so irrespective of the gravity of offence—Ramsaran v. State of Maharashtra, 1976 
Mah. LJ 432. If, however, the police wants the detention of a person for more 
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s after the Magistrate passed order, the police must have 
he = investigation ; otherwise they will have to move not the Magis- 
trate but the Court of Session or High Court under section 439 or section 4@ 
State of Maharashtra v. Tukaram Shiva Patil 1977 Cr. LJ 394. If the detention 
itself is to become without any authourity of law In cases where the accused 
has been in custody for more than sixty days after the expiry of 60 days. there 
was no question of providing in the same section for enlarging an accused person 
on bail if he was prepared to and did furnish bail—Baba Ajibadas v. State of 
Bihar 1975 Pat. LIR 109. 


In a judgment, the High Court af Delhi has observed that a Magistrate 
is bound to record an order for granting bail to an accused if the 
investigation has not been completed within 60 days. The accused is not requir- 
ed to file a formal application. It would then be left to the accused to furnish 
the sureties or personal bonds required of him. In this case, the High Court 
released on bail Noor Mohamme@ of 17 years old who had been granted bail 
even after the expiry of 60 days although no charge-sheet had been filed and 
further the Additional Sessions Judge had rejected a bail application observing 
that the charge-sheet was to be filed within a day or two. The court said that 
in view of the mandatory nature of section 167(2)(a) the Magistrate had no power 
to detain an accused after a period of 60 days unless he gota refusal. But, ‘by 
keeping quiet and not applying for bail the accused does not refuse’. To get 
the refusal, the Magistrate must first make an order. Neither section 436(1) 
nor section 437(1) relating to bail enjoins the filing of an application. An 
application is needed only during theremand period. If the prayer for remand 
fails, the inevitable result would be that the accused must be released on bail. 
Thus, the accused can always obtain bail without an application by merely 
showing that the prosecution has not established sufficient grounds for 
rernand. 


Section 309(2) relating to -postponement of a trial does not override section 
167(2)(a) ; in fact the former section is subservient to the latter. As such, the 
court disagreed with the view that if a charge-sheet was filed after 60 days’ period 
but before the accused had been released on bail, then the right to bail under 
-gection 167(2)(a) was lost. 


If detention continued beyond 60 days and no opportunity was given to the 
accused to furnish bail, the custody was illegal. The question of furnishing 
bail arose only after the order was made. The accused therefore had to do 
nothing but wait [Judgment delivered on 27-4-1978]. 


Where a person applied under section 167(2) for bail on the expiry of 60 days 
after the date of his arrest on the ground that no charge-sheet had been filed 
within this period, the Magistrate would be acting wrongly in refusing to grant 
bail merely on the ground that there was a prohibition against his release under 
el = he p that there were grounds for believing that the 
accused was guilty of an offence punishable with death or i IS — 

Shafi v. State 1975 Cr. LJ 1309. ` Ji 


A condition attached to an order granting bail under section 167(2 ' 
order shall be deemed to be vacated and cancelled as soon as Ae — 
is received’ is illegal. The bail granted under section 167(2) has thus the same 
incidents as the bail granted under Chapter XXXIII and is accordingly to 
remain valid till it is cancelled? on the grounds known to Jaw. The receipt of 
a charge-sheet in court can by itself be no ground for cancellation of the bail 
— Ram Pal Singh v. State of U.P. 1976 Cr. LJ 288. 
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- Detention beyond 60 days not illegal per se.—Section 167(2) creates a right in 
favour of the accused to be released on bail if he is prepared to and does 
furnish bail. If the accused is not prepared to and does not furnish 
bail, there being no charge-sheet filed, it is open for the Magistrate to 
remand him for such further period as he deems fit which, according to him, 
is necessary for completing the investigation. The detention of the accused 
beyond a period of 60 days is therefore not ipso facto illegal. Mere preparedness 
of the accused to furnish bail is also not enough. A further duty is enjoined 
upon him to furnish bail—Shrawan v. State of Maharashtra 1975 Mah. LJ 654 
and Mishrilal Onkarlal v. Judl. Mag. Ist Class 1975 MP LJ 325. 


Application for bail whether necessary.—As has been pointed out in the preceding 
paragraph, the accused is not to be allowed to walk out of jail and his detention 
will continue to be legal till he is prepared to and does furnish bail. In other 
words, the Magistrate shall not authorise detention of the accused person in 
custody beyond 60 days, provided that the accused applies for bail on the 
expiry of the said period of sixty days or offers to and does furnish bail— 
Lakshmi Brahman v. State 1976 Cr. LJ 118 and Heeraman v. State of U.P. 1975 
Cr. LJ 1508. However, in Baldev Singh v. State of Punjab 1975 Cr. LJ 1662, it 
has been observed that in view of the terms of the statute, the presentation of 
an application is irrelevant and unnecessary. The Magistrate is himself duty 
bound and the accused entitled as of right to be so released on furnishing bail 
provided the requisite condition of detention beyond 60 days is satisfied —See 
also Jivan Lal v. State of Punjab 1975 Cr. LR 626. 


Computation of period of 60 days.—While computing the period of 60 days 
referred to in proviso (a) to sub-section (2) of section 167, the period of deten- 
tion under section 57 (24 hours and time of journey from place of arrest to 
Magistrate’s court) has to be excluded. A calendar day asa unit of time is the 
interval from one midnight to another. It is not correct to take into considera- 
tion fractions of two days to make up one day.—Thus, the day on which the 
custody is granted cannot be excluded—Tarsen Kumar v. State 1975 Cr. LJ 
1303 and L.R. Chawla v. Murti 1976 Cr. LJ 212. 


Even if the challan papers were left with the clerk it was of no consequence as 
the papers were actually preseated before the Magistrate for the first time on the 
date on which the Magistrate passed the order in question. Since it was 
beyond 60 days, the accused was entitled to bail—Het Ram v. State 1975 Cr. 
LR 658. 


Court competent to release on bail.—Section 167(2) authorises remand upto a 
maximum period of fifteen days, but as explained in Natabar Parida’s case AIR 
1975 SC 1465, further remand is permissible in view of the proviso to section 
167(2). The expression ‘Magistrate’ in the proviso means the Magistrate having 
jurisdiction to try the case. It is thus clear that although the power to remand 
up to fifteen days may be exercised by a Magistrate who does not have jurisdic- 
tion to try the case, the power of remand thereafter can only be exercised by a 
Magistrate who has such a jurisdiction. That being the position, it follows that 
an Executive Magistrate cannot order remand of an accused who has been 
produced before tim in conformity with the provisions of law for a period 
exceeding 15 days in all. 


Again an Executive Magistrate has no jurisdiction to grant bail except in respect 
of offences punishable with fine or imprisonment up to three months. In relation 
to a person not accused of such offences, the Magistrate, who has jurisdiction to 
take cognizance, has power to grant bail even when the accused is in custody 
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on the basis of an order or remand passed by an Executive Magistrate—Singeshwar 
Singh v. State of Bihar ILR 1976 Pat. 391. 


Effect of charge-sheet after 60 days.—-Even if no charge-sheet was submitted 
within sixty days but was submitted before the accused applied for bail, it would 
not be open to the accused to claim that he was entitled to bail as of right by 
invoking section 167(2)(a) because as soon as the charge-sheet was submitted, 
the period of remand pending investigation came to anend and provisions of 
section 167(2)(a) would cease to apply to such a case, and in such a case bail 
could be granted only on merits—Heeraman v. State of Uttar Pradesh 1975 Cr. LJ 
1508 and Shrawan v. State of Maharashtra 1975 Mah. LJ 654. 


In Umedsinh Vakmatji Jadeja v. State AIR 1977 Guj. 11, the High Court of 
Gujarat has held that if an application is made under section 167 for bail by an 
accused person who is detained in custody pending investigation for a period 
exceeding 60 days, he is entitled to bail. But if pending such an application for 
bail a charge-sheet is filed in the court, the investigation comes to an end and so 
also the power of the Magistrate of granting bailto the accused under section 
167(2). The Magistrate then can exercise power of granting bail only under 
section 437. The, Magistrate to whom an application for bail under section 
167(2) is made has to take the subsequent event into consideration, namely, 
the filing of the charge-sheet. Because of the deeming fiction contained in 
section 167(2)(a) all the provisions of Chapter XXXIII including the provisions 
of section 437(5) shall apply to a case in which bail has been granted under 
section 167(2)(a). ‘ 


Ina case where the accused has, during the investigation, applied to the 
Magistrate concerned for being released on bail under section 167, on the ground 
that he has been in the jail custody for more than 60 days, his prayer cannot be 
turned down merely because subsequently the police submits a charge sheet 
against the accused—Lakshmi Brahman v. State 1976 Cr. LJ 118. 


Cancellation of bail.—Provisions of section 437(1) or (2) regarding release of a 
person on bail are applicable to a person who has been released under section 
167(2). The fact that before an order was passed under section 167(2) the bail 
petitions of the accused were dismissed on merits is not relevant for the purpose 
of taking action under section 437(5). Nor the ground that subsequent to the 
release of the accused a challan was filed by the police is a valid one. The 
court before directing the arrest of the accused and committing them to custody 
should consider it necessary to do se under section 437(5) by coming to the con- 
clusion from the challan that there are sufficient grounds that the accused had 
committed a non-bailable offence and should be arrested and committed to 
custody. The other grounds such as tampering of the evidence or it is not in the 
interests of justice tnat the accused should te at large, may also be taken into 
account for arresting the accused. But it is necessary that the court should 
proceed on the basis that he has been deemed to have been released under 
section 437(1) and (2)— Bashir v. State of Haryana AIR 1978 SC 55. 


After the completion of the investigation, if a charge-sheet is filed and the 
Magistrate considers it necessary to remand the accused, it would be open to 
him to cancel the bail under section 437(5) in view of the deeming provision 
contained in section 167(2)(a). In re. N. Satvanarayan 19752 AP LJ 133. After 
a person's release under section 167(2)(@). and after the filing of the challan, the 
prosecution has a right to make an application for cancellation of the bail of 
such an accused on the grour that on the merits of the case, he was not 
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ye to be released on bail—- Srate of Haryana v. Rajinder Nath 1976 78 Punj. 
50. 


Even if the bail is granted under section 167(2) for the reason that the charge- 
sheet has not been filed within 60 days, the bail can be cancelled only for the 
reasons for which the bail granted otherwise would be cancelled. The 
fact that the bail was earlier refused is not by itself a ground for cancelling 
the bail granted under section 167(2)—Ram Murti v. State 1976 Cr. LJ 211. 


When the Sessions Judge or the High Court allows bail merely on a technical 
ground under section 167(2) but leaves it to the Magistrate to cancel and 
remand the accused to custody under section 209, the Magistrate can certainly 
cancel it while remanding the accused to custody. Even in such cases it will 
always be open to the accused to move the Court of Session or the High 
Court for granting fresh bail on merit—Prem Charan v. State of Uttar Pradesh 
1976 Cr. LJ 1451. l 


Illustrative cases of applicability of the section 


1. The accused cannot claim to be released. on bailas of right under section 
167(2)(a) during the pendency of the investigation which started before 
l-4-1974, i.e., the date on which the 1973 Code came into force—Natabar 
Parida, ibid. Í : 


2. Section 167 applies only to those cases which are to be investigated under 
the new Code—Baldev Singh v. State of Punjab 1975 Cr. LJ 1662. 


3. Section 167(2) applies to arrests made under section 151, with intention to 
prevent a person from committing cognizable offence provided that the two 
contingencies mentioned in section 167 arise—State of Maharashtra v. D.B. 
Upadhyaya 1976 Mah. LJ 550. 


Non-applicability of the section 


1. Section 167 does not apply when the accused person voluntarily surrenders 
to judicial custody—Szate of Gujarat v. Patel Pramukhlal 1975 Cr. LJ 
324. << 


2. Section 167 does not apply to a case pending investigation at the time the 
new Code came into force—State of Delhi v. Vipin Kumar 1975 Cr. LJ 
846, also see Natabar Parida, ibid. But the arrest and detention of the accused 
person though no doubt necessary for the purpose ofina estigation is not a 
part of investigation itself. The arrest is not part of the process of collection 
of evidence nor is detention—specific provision has been made in the Code 
in regard to these matters. The question of remand of an accused person 
pending investigation, even in cases where investigation has commenced 
prior to the commencement of the Code, must therefore be governed 
by the new Code after its commencement— Koteswara Rao v. State of Kerala 
1975 Mad. LJ 366. 


Arrests under Defence and Internal Security of India Rules.—In view of the 
Defence and Internal Security of India Act (section 37) and Rules framed there- 
under (rule 184) in case of conflict, the provision of rule 184 of the Rules will 
prevail over section 167(2)(a) of the Code. The reason is that when an accused 
is released under section 167(2)(a), he is only released on bail and then rule 184 
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of the Defence and Internal Security of India Rules is attracted. As such, an 
accused person cannot be enlarged on bail merely on the ground that the period 
of sixty days has expired since the date he was taken in custody. He can, how- 
ever, be enlarged on bail if the Court concerned is satisfied on hearing the 
parties and on the materials on record that there are reasonable grounds for 
believing that he is not guilty of contravention of the Rules against him— Subha 
Narayan Jha v. State of Bihar ILR 1976 Pat. 131. 


In Surinder Kumar v. State of Punjab AIR 1977, P & H 245, it has been held 
that where the proviso (a) to section 167(2) comes into operation, the detention 
cannot be allowed to continue even after the period of sixty days in view of the 
provisions of rule 184 of the Defence and Internal Security of India Rules, 
1971. There is no provision in the Defence and Internal Security of India Act 
or the Rules framed thereunder, enacting any procedure relating to investiga- 
tion of cases concerning the contravention of the Rules. That being so, section 
167 applies in the case of detention for contravention of Rules. Any remand to 
police or judicial custody by the Magistrate will be in the exercise of his powers 
under section 167. 


Report of investigation by subordinate police officer. — 


_ When any subordinate police officer has made any investigation under 
this Chapter, he shall report the result of such investigation to the officer 
in charge of the police station. 


Release of accused when evidence deficient. 


169. If, upon an investigation under this Chapter, it appears to the officer in 

charge of the police station that there is not sufficient evidence or reaso- 
nable ground of suspicion to justify the forwarding of the accusedto a 
Magistrate, such officer shall, if such person isin custody, release him on his 
executing a bond, with or without sureties, as such officer may direct, to 
appear, if and when so required, before a Magistrate empowered to take cogni- 
zance of the offence on a police report, and to try the accused or commit him 
for trial. " 


Cases to be sent to Magistrate when evidence is sufficient. 


170. (1) If, upon an investigation under this Chapter, it appears to the officer 

in charge of the police station that there is sufficient evidence or reason- 
able ground as aforesaid, such officer shall forward the accused under custody 
to a Magistrate empowered to take cognizance of the offence upon a police 
report and to try the accused or commit him for trial, or, if the offence is 
bailable and the accused is able to give security, shall take security from him 
for his appearance before such Magistrate on a day fixed and for his attendance 
from day to day before such Magistrate until otherwise directed. 


(2) When the officer in charge of a police station forwards an accused person 
to a Magistrate or takes security for his appearance before such Magistrate 
under this section, he shall send to such Magistrate any weapon or other article 
which it may be necessary to produce before him, and shall require the com- 
plaint (if any) and so many of the persons who appear to such officer to be 
acquainted with the facts and circumstances of the case as he may think neces- 
sary, to execute a bond to appear before the Magistrate as thereby directed and 
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prosecute or give evidence (as the case may be) in the matter of the charge 
against the accused. 


(3) If the Court of the Chief Judicial Magistrate is mentioned in the bond, such 
Court shall be held to include any Court to which such Magistrate may refer 
the case for inquiry or trial, provided reasonable notice of such reference is given 
to such complainant or persons. 


(4) The officer in whose presence the bond is executed shall deliver a copy 
thereof to one of the persons who executed it, and shall then send to the 
Magistrate the original with his report. 


Complainant and witnesses not to be required to accompany police officer and not 
to be subjected to restraint. 


171. No complainant or witness on his way to any Court shall be required to 

accompany a police officer, or shall be subjected to unnecessary restraint 
Or inconvenience, or required to give any security for his appearance other than 
his own bond : a z 9 


Provided that, if any complainaat or witness refuses to attend or to 
execute a bond as directed in section 170, the officer in charge of the police 
station may forward him in custody to the Magistrate, who may detain 
him in custody until he executes such bond, or until the hearing of the case is 
completed. 


Diary of proceedings in investigation. 


172. (1) Every police officer making an investigation under this Chapter shall 

day by day enter his proceedings in the investigation ina diary, setting 
forth the time at which the information reached him, the time at which he 
began and closed his investigation, the place or_ places visited by him, and a 
statement of the circumstances ascertained.through his investigation. 


(2) Any Criminal Court may send for the police diaries of a case under inquiry 
or trial in such Court, and may use such diaries, not as evidence in the case, but 


to aid it in such inquiry or trial. 


(3) Neither the accused nor his agents shall be entitled to call for such diaries, 
nor shall he or they be entitled to see them merely because they are referred to 
by the Court ; but, if they are used by the police officer who made them to 
refresh his memory, or if the Court uses them for the purpose of contradicting 
such police officer, the provisions of section 161 or section 145, as the case may 
be, of the Indian Evidence Act 1872 (1 of 1872), shall apply. | 


NOTES 


Protection to witness.—Sections 168 to 172 incorporate the provisions con- 
tained in sections bearing the same respective numbers as in the old Code with 
one significant change only in section 171 and substitution of “Chief Judicial 
Magistrate’ for “DM and SDM” in section 170(3). 


According to old section 171, no complainant or witness could be required to 
accompany a police officer on his way to “the Court of the Magistrate”. In the 
opinion of the Joint Committee of Parliament, “the protection given to witnesses 
under this (section), should not be confined to those attending courts of 
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Magistrates only but also those attending any Court”. Hence, the words “any 
Court” have been substituted for the words “the Court of the Magistrate’, 
occurring in old section 171. 


Report of police officer on completion of investigation. 


173. (1) Every investigation under this Chapter shall be completed without 
unnecessary delay. 


(2) (i) As soon as it is completed, the officer in charge of the police 
station shall forward to a Magistrate empowered to take cognizance of 
the offence on a police report, a report in the form prescribed by the State 
Government, stating— 


(a) the names of the parties ; 
(b) the nature of the information ; 


(c) the names of the persons who appear to be acquainted with the circum- 
stances of the case ; 


(d) whether any offence appears to have been committed and, if so. by 
whom ; 


(e) whether the accused has been arrested ; . 


(f) whether he has been released on his bond and, if so, whether with or 
without sureties ; ` 


(g) whether he has been forwarded in custody under section 170. 


(ii) The officer shall also communicate, in such manner as may be pres- 
cribed by the State Government, the action taken by him, to the person, 
if any, by whom the information relating to the commission of the offence was 
first given. 


(3) Where a superior officer of police has been appointed under section 
158, the report shall, in any case ín which the State Government by general 
or special order so directs, be submitted through that officer, and he may, 
pending the orders of the Magistrate, direct the officer in charge of the police 
station to make further investigation. 


(4) Whenever it appears from a report forwarded under this section that the 
accused has been released on his bond, the Magistrate shall make such order for 
the discharge of such bond or otherwise as he thinks fit. 


(5) When such report is in respect of a case to which section 170 applies, the 
police officer shall forward to the Magistrate along with the report— 


(a) all documents or relevant extracts thereof on which the prosecution 
proposes to rely other than those already sent to the Magistrate 
during investigation ; 


(b) the statement recorded under section 161 of all the persons whom the 
prosecution proposes to examine as its witnesses. 


(6) If the police officer is of opinion that any part of any such statement is not 
relevant to the subject-matter of the proceedings or that its disclosure to the 
accused is not essential in the interests of justice and is ineapedient in the 
public interest, he shall indicate that part of the statement and append a note 
requesting the Magistrate to exclude that part from the copies to be granted to 
the accused and stating his reasons for making such request. 
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(7) Where the police officer investigating the case finds it convenient so to do, 
he may furnish to the accused copies of all or any of the documents referred to 
in sub-section (5). 


(8) Nothing in this section shall be deemed to preclude further investigation 
in respect of an offence after a report under sub-section (2) has been forwarded 
to the Magistrate and, where upon such investigation, the officer in charge of 
the police station obtains further evidence, oral or documentary, he shall for- 
ward to the Magistrate a further report or reports regarding such evidence in 
the form prescribed ; and the provisions of sub-sections (2) to (6) shall, as far 
as may be, apply in relation to such report or reports as they apply in relation 
to a report forwarded under sub-section (2). 


NOTES 


Modifications in old provision.—This section corresponds to old section 173 
with the following modifications : 


1. In sub-section 2(i), additional information is required to be stated on the 
points mentioned in clauses (d) and (e). 


2. Under the old provision, contained in sub-section (5) (proviso), the 
Magistrate was required to peruse the portion excluded from the report for 
not being furnished to the accused. This has been done away with. 


3. So far as the furnishing of copies is concerned, the new law [sub-section 
(7)] leaves to the convenience of the police to furnish the copies of 
documents, etc., in contrast with the mandatory provision of old sub- 
section (4) under which the officer had to furnish those copies to the 


accused. 4 


4. Section 173(2) is the provision under which the ‘“‘charge-sheet’? or the 
“challan’’.or “final report” would be sent by the police to the Magistrate 
concerned. Under the old provision, the question had arisen whether after 
submission of the report the police could submit a “supplementary” 
challan, more especially if he gets further information thereafter during 
investigation. In view of the practical importance of the question, sub- 
section (8) has been added to make the matter explicit that the police is 
not precluded from submitting a further report or reports regarding addi- 
tional evidence obtained during the investigation. 


Report necessary.—On reading the section it will be seen that the officer in 
charge of the police station has to forward a report of the investigation to the 
Magistrate in the prescribed form. Any report, therefore, sent before the 
investigation is completed will not be a report within the meaning of sub-section 
(2) and in such a case there 1s no question of the Magistrate taking cognizance 
of the offence and consequently the provisions of section 309 cannot be 
invoked —T.V. Sarma v. Kamala Devi ILR 1975 AP 589. 


No further investigation after acceptance of the report. —W here the Magistrate 
had accepted the report of the police under section 173(2) and had proceeded 
with the trial of the case, it was held that he had no power to direct the police 
to make further investigation. Such a direction made at the time ofthe 
consideration of the charge was held unwarranted and without jurisdiction — 
Jitendra Nath v. State 1976 Cr. LJ 1290. In a case, however, where incomplete 
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- as submitted in a hurry because the accused wanted to 
x guile, ve court, acceeding to prosecution’s request for further time 
to complete the investigation and | submit a final charge-sheet as the accused 
had resiled, held that there was nothing in the Code to prevent the court from 
granting such a request. Refusal of such a request wouldlead to imjustice— 
State of Maharashtra v. M.K. Bora 1976-77 Mah. Cr. R. 213. 


Police to enquire and report on suicide, etc. 


174. (1) When the officer in charge of a police station or some other police 

"officer specially empowered by the State Government in that behalf 
receives information that a person has committed suicide, or has been killed 
by another or by an animal or by machinery or by an accident, or has died 
under circumstances raising a reasonable suspicion that some other person 
has committed an offence, he shall immediately give intimation thereof to the 
nearest Executive Magistrate empowered to hold inquests, and, unless otherwise 
directed by any rule prescribed by the State Government, or by any general 
or special order of the District or Sub-divisional Magistrate, shall proceed to 
the place where the body of such deceased person is, and there, in the presence 
of two or more respectable inhabitants of the neighbourhood, shall make an 
investigation, and draw ‘up a report of the apparent cause of death, describing 
such wounds, fractures, bruises, and other marks of injury as may be found on 
the body, and stating in what manner, or by what weapon or instrument (if 
any), such marks appear to have been inflicted. 


(2) The report shall be signed by such police officer and other persons or by so 
many of them as concur therein, and shall be forthwith forwarded to the District 
Magistrate or the Sub divisional Magistrate. 


(3) When there is any doubt regarding the cause of death, or when for any 
other reason the police officer considers it expedient so to do, he shall, subject 
to such rules as the State Government may prescribe in this behalf, forward 
the body, with a view to its being examined, to the nearest Civil Surgeon, or 
other qualified medical man appointed in this behalf by the State Government, 
if the state of the weather and the distance admit of its being so forwarded 
without risk of such putrefaction on the road as would render such examination 
useless. 


(4) The following Magistrates are empowered to hold inquests, namely, any 
District Magistrate or Sub-divisional Magistrate and any other Executive Magis- 
trate specially empowered in this behalf by the State Government or the District 
Magistrate. 


Power to summon persons. 


175. (1) A police officer proceeding under section 174 may, by order in 

writing, summon two or more persons as aforesaid for the purpose of the 
said investigation, and any other person who appears to be acquainted wiih 
the facts of the case and every person so summoned shall be bound to attend 
and to answer truly all questions other than questions the answers to which would 
have a tendency to expose him toa criminal charge ortoa penalty or forfeiture. 


(2) If the facts do not disclose a cognizable offence to which section 170 


applies, such persons shall not be required by the police officer to attend a 
. Magistrate’s Court. 
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Inquiry by Magistrate into cause of death. 


176. (1) When any person dies while in the custody of the police, the nearest 

Magistrate empowered to hold inquests shall, and in any other case 
mentioned in sub-section (1) of section 174, any Magistrate so empowered 
may hold an inquiry into the cause of death either instead of, or in addition 
to, the investigation held by the police officer ; and if he does so, he shall have 
all the powers in conducting it which he would have in holding an inquiry into 
an offence. 


(2) The Magistrate holding such an inquiry shall record the evidence taken by 
him in connection therewith in any manner hereinafter prescribed according to 
the circumstances of the case. 


(3) Whenever such Magistrate considers it expedient to make an examination 
of the dead body of any person who has been already interred, in order to dis- 
cover the cause of his death, the Magistrate may cause the body to be disinter- 
red and examined. 


(4) Where an inquiry is to be held under this section, the Magistrate shall, 
wherever practicable, inform the relatives of the deceased whose names 
and addresses are known, and shall allow them to remain present at the 
inquiry. 


Explanation : In this section, the expression “relative” means parents, children, 
brothers, sisters and spouse. 


NOTES 


Magistrate's obligation.—Sections 174 to 176 correspond to sections 174' 
to 176 of the old Code respectively. They do not make any change of 
substance in the old provisions. Sub-section (4) has, however, been added to 
section 176 to cast an obligation on the Magistrate to inform. as far as 
practicable, the relatives of the person whose dead body is the subject-matter 
of the inquest. 


CHAPTER XIII 
JURISDICTION OF THE CRIMINAL COURTS IN INQUIRIES AND TRIALS 


Ordinary place of inquiry and trial. | 


177. Every offence shall ordinarily be inquired into and tried by a Court with- 
in whose local jurisdiction it was committed. 


Place of inquiry or trial. 


178. (a) When it is uncertain in which of serveral local areas an offence was 
committed, or 
(b) where an offence is committed partly in one local area and partly 
in another, or - 
(c) where an offence is a continuing one, and continues to be committed 
In more local areas than one, or 
(d) where it consists of serveral acts done in different local areas, it may 
be inquired into or tried by a Court having jurisdiction over any of 
such local areas. 
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NOTES 


Sections 177 and 178 correspond to sections 177 and 182 of the old Code respec- 
tively. No change has been made in the law as it was under the old Code in 
this behalf. 


The word “ordinarily”? used in section 177 has been interpreted by the 
Supreme Court in Narumal v. State of Bombay [AIR 1960 SC 1329] to mean 
the same thing as “except where otherwise provided in the Code itself or 
other law”. 


Offence triable where act is done or consequence ensues. 


179, When an act is anoffence by reason of anything which has been done 

and of a consequence which has ensued, the offence may be inquired into 
or tried by a Court withia whose local jurisdiction such thing has been done or 
such consequence has ensued, 


Place of trial where act is offence by reason of relation to other offence. 


180. When an act isan offence by reason of its relation to any other act which 

is also an offence or which would te an offence if the doer were 
capable of committing an offence, the first-mentioned offence may be 
inquired into or tried by a Court within whose local jurisdiction either act was 
done. 


NOTES 


- Verbal discrepancies in old provisions removed.— Sections 179 and 180 correspond 

to old sections bearing the same number. They had adopted different wordings 
to express the same idea. In the new sections, the verbal discrepancies have 
been removed and the wordings of both have been assimilated. The illustra- 
tions to old sections have also been omitted. 


Place of trial in case of certain offences. 


181. (1) Any offence of being a thug, or murder committed by a thug, of 

dacoity, of dacoity with murder, of belonging to a gang of dacoits, or of 
escaping from custody, may be inquired into or tried by a Court within 
— local jurisdiction the offence was committed or the accused person is 
ound. 


(2) Any offence of kidnapping or abduction of a person may be inquired into 
or tried by a Court within whose local jurisdictionthe person was kidnapped 
or abducted or was conveyed or concealed or detained. 


(3) Any offence of theft, extortion or robbery may be inquired into or tried by 
a Court within whose local jurisdiction the offence was committed or the stolen 
property which isthe subject of the offence was possessed by any person commit- 
ting it or by any person who received or retained such property knowing or 
having reason to believe it to be stolen property. 


(4) Any offence of criminal misappropriation or of criminal breach of trust may 
be inquired into or tried by a Court within whose local jurisdiction the offence 
was committed or any part of the property which is the subject of the offence 
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was received or retained, or was required to be returned or accounted for, by 
the accused person. 


(S) Any offence which includes the possession of stolen property may be 
inquired into or tried by a Court within whose local jurisdiction the offence was 
committed or the stolen property was possessed by any person who received or 
retained it knowing or having reason to believe it to be stolen property. 


NOTES 


Modifications in old provision re. venue of trial.—This section is similar to section 
181 of the old Code. The following improvements have however been made 
therein : 


1. In sub-section (1), the place of commission of the offence has been expressly 
mentioned as an alternative venue [the offence was committed’’] for the 
sake of consistency with other sub-sections in the section. 


2. Sub-section (3) has been framed by splitting old sub-section (3) : ene dealing 
with the offences of theft, extortion and robbery, including their aggravated 
forms and the other dealing with the offences which include the possession 
of property. The first category is now provided for in sub-section (3) and 
the other in sub-section (4). 


3. Sub-section (4) [old sub-section (3)] has been modified in view of the 
conflicting decisions whether offences of criminal misappropriation of 
property and criminal breach of trust could be inquired into or tried by a 
court within whose jurisdiction the accused was bound, by law or con- 
tract, to render accounts or to return the entrusted property but failed to 
discharge the obligation—See Gunananda Dhone v. Santy Prakash Nandy AIR 
1925 Cal. 615 ; Jivandas Savchand AIR 1930, Bom. 490 and Mohru Lal v. 
Emp. AIR 1936 All. 193. 


As observed by the Law Commission, “the additional alternative venue” will 


apply also to cases where there is evidence of the offence other than the failure 
to return or account for the property. 


Offences committed by letters, etc. 


182. (1) Any offence which includes cheating may, if the deception is practised 

by means of letters or telecommunication messages, be inquired into or 
tried by any Court within whose local jurisdiction such letters or messages were 
sent or were received ; and any offence of cheating and dishonestly inducing 
delivery of property may be inquired into or tried by a Court within whose 


local jurisdictson the property was dewasa by the person deceived or was 
received by the accused person. r 


(2) Any offence punishable under section 494 or section 495 of the Indian Penal 
Code (45 of 1860) may be inquired into or tried by a Court within whose local 
jurisdiction the offence was committed or the offender last resided with his or 


her spouse by the first marriage [, or the wife by the first marriage has taken up 
permanent residence after the commission of the offence]. 


NOTES 


Venue of trial for offences of cheating by post and bigamy.—The old Code did not 
make any specific provisions regarding venue for the offence of cheating by post, 
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etc., unlike provision for other oflences in the preceding section. Controversial 
questions had therefore arisen in this behalf. The High Courts expressed diflerent 
views in applying the general principles contained in old sections 177, 179 and 
182 (now sections 177, 178 and 179). The Supreme Court, in Mobarik Ali Ahmed 
v. State of Bombay AIR 1957 SC 857 decided the question entirely under section 
177 of the Code. A (new) special provision has, therefore, been made in sub- 


section (1). 


Similarly sub-section (2) provides, following the recommendation of the Law 
Commission in the matter, that for offences of bigamy the venue could also 
be the place where the offender last resided with his or her spouse by the first 
marriage. 


Amendment.—Now as a result of the amendment in sub-section (2) made by the 
Amendment Act, 1978, a woman is enabled to make a complaint relating to an 
offence of bigamy at the place of permanent residence after the commission of 
the offence instead of at the place where she last resided with the husband. 


Offence committed on journey or voyage. 


183. When an offence is committed whilst the person by or against whom, or 

the thing in respect of which, the offence is committed is in the course 
of performing a journey or voyage, the offence may be inquired into or tried by 
a Court through or into whose local jurisdiction that person or thing passed in 
the course of that journey or voyage. 


NOTES 


Venue of trial for offence committedin the course of voyage, etc.—The old section 
183 to which the present section corresponds has been redrafted so as to remove 
an inconsistency between the wordings of the opening part and the concluding 
part of the old section. Although the inconsistency has not come under judicial 
attention or comment, the Law Commission recommending the redraft of the 
section observed : 


“We notice an inconsistency between the wording of the opening part and that of 
the concluding part which appears to have escaped judicial attention or 
comment. The section deals with “an offence committed whilst the offender is 
in the course of performing a journey or voyage”. but prescribes that the venue 
may be laid in anv local areas through or into which either “the offender or the 
person against whom, or the thing in respect of which, the offence was com- 
mitted, passed in the course of that journey or voyage’. The last four words 
could only mean the journey or voyage which the offender was in the course of 
performing when he committed the offence. If strictly interpretted in this 
manner, the section would seem to be of little or no practical application to the 
common. type of cases which it is obviously intended to cover.” 


For instance in a case where the wagons which were tampered with passed 
through Nagpur during their ordinary course of journey, it was held that 
section 183 gave jurisdiction to the Nagpur Court to lay the offence even though 
the offence might have been committed at a place. which could be ascertained 
before the train reached Nagpur—State of Maharashtra v. Shiocharan Bhanji 
1976 Mah. LJ 73. | s: 
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Place of trial for offences triable together. 
184. Where— 


(a) the offences committed by any person are such that he may be charged 
with, and tried at one trial for, each such offence by virtue of the pro- 
visions of section 219, section 220 or section 221, or 


(b) the offence or offences committed by several persons are such that 
they may be charged with and tried together by virtue of the provisions 
of section 223, 


the offences may be inquired into or tried by any Court competent to inquire 
into or try any ot the offences. 


NOTES 


Venue in relation to joinder of charges and joint trials —QOld section 184 which 
had made special provision for offences against Railways, etc., to be tried in 
Presidency towns has been omitted as unnecessary. 


Present section 184 is a new one dealing with the problem of venue in relation 
to joinder of charges and joint trials. When, under the Code, an accused 
person is charged with and tried at one trial for all or more offences, it is but 
reasonable to assume that the venue for the trial can be laid in any local 
jurisdiction within which any of those offences may be inquired into or tried. 
Similarly, when two or more persons are charged with and tried together for 
different offences, the prosecution has a similar choice of venue for the trial. 


This question was, however, frequently raised in the courts in regard to a 
criminal conspiracy. The Supreme Court in Purushottam Dass Dalmia v. State 
of West Bengal AIR 1961 SC 1589 held that the court having jurisdiction to try 
the offence of criminal conspiracy can try any of those offences, even if those 
offences were committed outside the jurisdiction of the Court. In L.N. Mukherjea 
v. State [AIR 1961 SC 160i], the Supreine Court also held that the Court having 
jurisdiction to try the offences committed in pursuance of the conspiracy can 
try the main offence of conspiracy, even if it was committed outside the jurisdic- 
tion of the Court. 


An express provision has, however, been made in the new section 184 to the 
effect that where offences committed by any person are such that he may 
be charged with and tried in one trial or the offences committed by serveral 
persons are such that they may be charged and tried together, the offences may 
be inquired into or tried by any court competent to try any of the offences. Thus 
the provision gives effect to a view accepted by the Supreme Court. 


Power to order cases to be tried in different sessions divisions. 


185. Notwithstanding anything contained in the preceding provisions of this 
Chapter, the State Government may direct that any cases or class of cases. 
committed for trial in any district may be tried in any sessions division : 


Provided that such direction is not repugnant to any direction previously issued 
by the High Court or the Supreme Court under the Constitution, or under this 
Code or any other law for the time being in force. 
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NOTES 


Section confers extraordinary power but is rarely used.—This section corresponds 
to section 178 of the old Code. Only the proviso has been redrafted in view 
of the changed circumstances as a result of the coming into force of the 


Constitution. 


It may be stated in passing that this section gives extraordinary power to the 
State Government and the provision has been in the Code since the beginning 
and yet the occasions for its use have been rare. The Law Commission 


observed : 


“The power conferred by section 178 is an extraordinary power intended to be 
used only when some consideration of public interest (e.g., maintenance of public 
order during the trial of a sensational case) justifies the holding of a sessions 
trial in a different sessions division. We have, after due consideration, come to 
the conclusion that, despite its infrequent use and seemingly arbitrary character, 
the provision should remain in the Code. Although the section is expressed to 
override only section 177, it is obviously intended to override also the other 
venue provisions”. 


High Court to decide, in case of doubt, district where inquiry or trial shall take 
place. 


186. Where two or more Courts have taken cognizance of the same offence 
and a question arises as to which of them ought to inquire into or try that 
offence, the question shall be decided— 


(a) if the Courts are subordinate to the same High Court, by that High 
Court ; 


(b) if the Courts are not subordinate to the same High Court, by the High 
Court within the local limits of whose appellate criminal jurisdiction the 
proceedings were first commenced, 


L. 


and thereupon all other proceedings in respect of that offence shall be 
discontinued. 
NOTES 


This section is materially the same as section 185 of the old Code. The old 
provisions have, however, been revised and consolidated and made clearer and 
simpler by the new section. 


Power to issue summons er warrant for offence committed beyond local jurisdic- 
tion. 


187. (1) When a Magistrate of the first class sees reason to believe that any 

person within his local jurisdiction has committed outside such jurisdic- 
tion (whether within or outside India) an offence which cannot. under the provi- 
sions of sections 177 to 185(both inclusive), or any otherlaw for the time being in 
force, be inquired into or tried within such jurisdiction but is under some law 
for the time being in force triable in India, such Magistrate may inquire into 
the offence as il it had been committed within such local jurisdiction and 
compel such persen inthe manner hereinbefore provided to appear before 
hrm, and send such person to the Magistrate having jurisdiction to inquire 
into er try such offence, or if such offence is not punishable with death or 
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——— for life and such person is ready and willing to give bail to the 
satisfaction of the Magistrate acting under this section, take a bond with 


or without sureties for his appearance before the Magistrate having such 
jurisdiction. 


(2) When there are more Magistrates than one having such jurisdiction and 
the Magistrate acting under this section cannot satisfy himself as to the 
Magistrate to or before whom such person should be sent or bound to appear, 
the case shall be reported for the orders of the High Court. 


NOTES 


Restriction on power to grant bail removed.—The provisions of this section are 
almost the same as contained in section 186 of the old Code. Under the 
present section all Magistrates of the first class have been empowered to issue a 
process against any person within his local jurisdiction who has committed an 
offence outside. Under tke old Code only DM and SDM were authorised to 
issue processes in such cases. 


Further under the old provision, the Magistrate could have allowed bail 
only if the offence was bailable. The Joint Committee of Parliament 
observed : 


“The Committee considers that this restriction is not necessary and that the 
power to grant bail should be extended to cases involving any offence other 
than offences punishable with death or imprisonment for life. This is intended 
to give to the arrested person the benefit of getting bail at or near the place 
where he is arrested instead of his being compelled to go to a far-off i. plage in 
custody for getting bail.” : 


Incidentally, in view of the modified section 187, the old section bearing the 
same number which dealt with the procedure where warrant was issued by the 
subordinate Magistrates, has been omitted. 


Offence committed outside India. 


188. When an offence is committed outside India— 


(a) by a citizen of India, whether on the high seas or elsewhere ; 


(b) by a person, not being such citizen, on any ship or aircraft registered in 
India, 


he may be dealt with in respect of such offence as if it had been wass“ at 
any place within India at which he may be found : 


Provided that, notwithstanding anything in any of the preceding sections of this 
Chapter, no such offence shall be inquired into or tried in India except with the 
previous sanction of the Central Government. ` 


NOTES 


Extra-territorial application of Code.—This section, which corresponds to section 
188 of the old Code, furnishes the necessary procedural counterpart to those sub- 
stantive penal laws which have extra-territorial application. The following 
improvements have been made in the old provision : 
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1. Clause (a) of the old section had used the words ‘‘offencecommitted in any 
place”. A doubt could arise whether the provision applied to offence on 
the high seas, or while on board a foreign vessel, or in air space over foreign 
territory or the high seas while on board a foreign aircraft. The amended 
clause (a) makes it clear that it does apply and now uses the expression 
“whether on the high seas, or elsewhere’’. 


2. Clause (b) of the old section had used the words ‘on any ship...wherever it 
may be”. It was pointed out by the Law Commission that the expression 
‘wherever it may be” was not precise inasmuch as the offence was extra- 
territorial only when the ship, etc., was outside India including its territorial 
waters. Hence, that expression has been omitted in new clause (b). 


3. The first proviso to old section 188 which spoke of political agent’s certificate, 
etc., has been simplified and recast in view of the political changes after the 
Independence. As a result, and appropriately, the new proviso requires the 
previous sanction of the Central Government only rather than that of the 
State Government and from practical point of view as well as to avoid 
undue delay, does away with the necessity of certificate of the Indian envoy 
in the foreign country. The whole matter has been left to the Central Govern- 
ment. The proviso has also been drafted to start with the non obstante 


Clause to terminate controversy as to when the certificate or sanction should 
be obtained. | ` 


. 


tion proceedings against the accused has been omitted on the ground that 
section 403 of the old Code applied and the provision could perhaps be 
made in the Extradition Act, 1962, rather than in the (new) Code. 


4. Finally, the second proviso to old section which barred taking out extradi- 


Receipt of evidence relating to offences committed outside India. 


189, When any offence alleged to have been committed in a territory outside 

India is being inquired into or tried under the provisions of section 188, 
the Central Government may, if it thinks fit, direct that copies of depositions 
made or exhibits produced before a judicial officer in or for that territory or 
before a diplomatic or consular representative of India in or for that territory 
shall be received as evidence by the Court holding such inquiry or trial in any 
case in which such Court might issue a commission for taking evidence as to 
the matters to which such depositions or exhibits relate. 


NOTES 


Minor changes in old provision.—This section is substantially the same as section 
189 of the old Code. Only two minor changes have been effected to bring the 
“Section in line with newly amended section 188. The changes are : 


a. sanction of the Central Government has been substituted for State Govern- 
meént’s sanction ; 


b. the expression “diplomatic or consular representative’? has been substituted 


for “political agent” in view of the definition of the latter expression in the 
General Clauses Act. 
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CHAPTER XIV 
CONDITIONS REQUISITE FOR INITIATION OF PROCEEDINGS 


Cognizance of offeaces by Magistrates. 


190. (1) Subject to the provisions of this Chapter, any Magistrate of the first 
class, and any Magistrate of the second class specially empowered in this 
behalf under sub-section (2), may take cognizance of any offence— 


(a) upon receiving a complaint of facts which constitute such offence ; 
(b) upon a police report of such facts ; 


(c) upon information received from any person other than a police officer, 
or upon his own know!edge, that such offence has been committed. 


(2) The Chief Judicial Magistrate may empower any Magistrate of the second 
class to take cognizance under sub-section (1) of such offences as are within his 
competence to inquire into or try. 


NOTES 


-m — 


Modifications made in old section.—This section corresponds to section bearing 
the same number in the old Code. That section had opened with the words 
“Except as hereinafter provided”. But since the provisions contained in the 
section were not in a strict sense “exceptions” but only additional requirements 
for initiating proceedings, the more appropriate words, “Subject to the provisions 
of this Chapter” have now been used to open the new section. Besides this, the 
new section entrusts the power thereunder to all Magistrates of the first class 
leaving Magistrates of the second class to be specially empowered by the State 
Government or by the Chief Judicial Magistrate [see sub-section (2)] in contrast 
with the old provision, which authorised DM, SDM and Presidency Magistrate 
to take cognizance of an offence and left other Magistrates (including first class 
ones) to be specially empowered. 


In clause (b) of sub-section (1), the expression used is “police report” for the 
expression “report by a police officer” in the old section 190(1)(b) because the 
former expression has now been defined [vide section 2(r)] and will bring out 
clearly the cases intended by the section. 


Clause (c) [old] had mentioned a case where the Magistrate could take cogni- 
zance of an offence inter alia upon his “knowledge or suspicion”. The Law Com- 
mission felt that “it was not wise to place such a responsibility on a judicial 
officer’. Hence, the word “suspicion” has not been used in the present 
clause (c). 


Taking cognizance—meaning of.—The question as to what is meant by taking 
cognizance is no longer res integra as it has been decided by several decisions of 
the Supreme Court. Asfar back as 1951, the Supreme Court in the case of 
R.R. Chari v. State of Uttar Pradesh AIR 1951 SC 207 observed as follows : 


“Taking cognizence does not involve any formal action or indeed action of any 
kind but occurs as soon as a Magistrate as such applies his mind to the suspect- 
ed commission of an offence.” 


The court endorsed the following observations of Justice Das Gupta in the case 
of Superintendent & Remembrancer of Legal Affairs v. Abani Kumar Banerjee 
AIR 1950 Cal. 437 : : Va 


136 - CRIMINAL PROCEDURE CODE Sec. 190 


«| „before it can be said that any Magistrate has taken cognizance of any 
oftence under section 190(1)(a@), Criminal Procedure Code, he must not only 
have applied his mind to the contents of the petition but he must have done 
so for the purpose of proceeding in a particular way as indicated in the 
subsequent provisions of this Chapter—proceeding under section 200 and 
thereafter sending it for inquiry and report under section 202. When the 
Magistrate applies his mind not for the purpose of proceeding under the 
subsequent sections of this Chapter, but for taking action of some other kind 
e.g., ordering investigation under section !56(3), or issuing a search warrant 
for the purpose of the investigation, he cannot be said to have taken cogni- 
zance of the offence.” 


See also Narayandas Bhagwandas Madhavdas v. State of West Bengal AIR 1959 
SC 1118 ; Gopaldas Sindhi v. State of Assam AIR 1961 SC 986 and Jamuna Singh 
v. Phadai Sah ATR 1964 SC 1541. 


In D. Lakshminarayana v. V. Narayana AIR 1976 SC 1672, the Supreme Court has 
held that the expression has not been defined in the Code. But from the scheme 
of the Code, the content and marginal heading of section 190 and the caption 
of Chapter XIV under which sections 190 to 199 occur, it is clear that a case 
can be said to be instituted in a Court only when the Court takes cognizance 
of the offence alleged therein. The ways in which such cognizance can be 
taken are set out in clauses (a), (b) and (c) of section 190(1). Whether the 
Magistrate has or has not taken cognizance of the offence will depend on the 
circumstances of the particular case including the mode in which the case is 
sought to be instituted, and the nature of the preliminary action, if any, taken 
by the Magistrate. Broadly speaking, when on receiving a complaint, the 
Magistrate applies his mind for the purpose of proceeding under section 200 
and the succeeding sections in Chapter XV, he is said to have taken cognizance 
of the offence within the meaning of section 190(1)(a). 


If, instead of proceeding under Chapter XV, he has, in the judicial exercise 
of his discretion, taken action of some other kind. such as issuing a search 
warrant for the purpose of investigation, or ordering investigation by the police 
under section 156(3), he cannot be said to have taken cognizance of any 
offence. See also Tula Ram v. Kishore Singh AIR 1977 SC 2401. 


Sections 156 and 190 compared —Section 126(3) appears in Chapter XII which 
deals with information to the police and the powers of the police to investigate a 
crime. This sectionis, therefore, placed in a Chapter different from Chapter XIV 
which deals with initiation of Proceedings against an accused person. It 1S, 
therefore, clear that sections 190 and 156(3) are mutually exclusive and work 
In totally different spheres. In other words, the position is that even if a 
Magistrate receives a complaint under section 190, he can act under section 
156(3) provided that he does not take cognizance. The position, therefore. is 
that while Chapter XIV deals with post-cognizance stage, Chapter XII deals 
with pre-cognizance stage so far as the Magistrate is concerned. that is to say, 


once a Magistrate starts acting under section 190 and the provisions following 
he cannot resort to section 156(3). 


Where a Magistrate orders investigation by the police before taking cognizance 
under section 156(3) and receives the final report from the police he has power 
to issue notice to the complaintant, record his statement and the statements of 


other witnesses and issue process under section 204. The legal propositions that 
emerge in this regard are: ; 


Sec. 190 CONDITIONS REQUISITE FOR INITIATION OF PROCEEDINGS ]37 


1. A Magistrate can order investigation under section 156(3) only at the pre- 
cognizance stage, that is to say, before taking cognizance under sections 190, 
200 and 204 and where a Magistrate decides to take cognizance under the 
provisions of Chapter XIV he is not entitled in law to order any investiga- 
tion under section 156(3) ; though in cases not falling within the proviso to 
section 202 he can order an investigation by the police which would 
be in the nature of an inquiry as contemplated by section 202. 


2. Where a Magistrate chooses to take cognizance he can adopt any of the 
following alternatives : 


a. he can pursue the complaint and if satisfied that there are sufficient 
grounds for proceeding, he can straightway issue process to the accused 
but before he does so he must comply with the requirements of section 
200 and record the evidence of the complainant or his witness ; or 


b. the Magistrate can postpone the issue of process and direct an enquiry 
by himself ; or 


c. the Magistrate can postpone the issue of process and direct an enquiry 
by any other person or an investigation by the police. 


3. In case the Magistrate after considering the statement of the complainant and 
the witnesses or as a result of the investigation and the enquiry ordered, is not 
satisfied that there are sufficient grounds for proceeding, he can dismiss 
the complaint. 


4. Where a Magistrate orders investigation by the police before taking cogni- 
zance under section 156(3) and receives the report, thereupon he can act on 
the report and discharge the accused or straightway issue process against 
the accused or apply his mind to the complaint filed before him and take 
action under section 190—Tula Ram v. Kishore Singh AIR 1977 SC 240 ; 
See also D. Lakshminarayana v. V. Narayana AIR 1976 SC 1672. 


‘Taking cognizance’ illustrated.— 


1. The officer-in-charge of the police station has power to submit the charge- 
sheet even after he had submitted the final report. It is Magistrate’s discre- 
tion to treat the charge-sheet as information. Once he has treated it as 
information, he can take cognizance of the offence on it. The Magistrate, 
even if he has accepted the final report, is not debarred from taking cogni- 
zance on a subsequent report provided that it mentioned facts constituting 
the offence— Krishna Lal Gulaji v. State 1976 Cr. LJ 1825. 


2. The Magistrate can take cognizance of an offence on his own knowledge. 
The knowledge may be personal knowledge or knowledge derived from 
documents. Therefore, where on the FIR the investigating officer submitted 
a final report under section 169, it is competent for the Magistrate to take 
cognizance of the offence on his own knowledge derived from police papers 
and final report—Ganga Prasad v. State 1975 Cr. LJ 1565. 


3. The Magistrate does not agree with the opinion of the police that no case 
was made out for sending the accused for trial. Hence, he could take cogni: 
zance against him under section 190(1)(c)—Garibdas v. State of Punjab [1976] 
78 Punj. LR 71. 


4. There is no bar in the Code to take cognizance of an offence of which cogni- 
zance has already been taken on the basis of a charge-sheet submitted by 
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police and the case has been committed to the Court of Session. In such a 
case, however, the question will be one of propriety that both the cases 
should be tried by one court and not a question of competence—Mehar Singh 
v. Dula Singh 1977 Cr. LJ Note No. 6. 


Transfer on application of the accused. 


191. When a Magistrate takes cognizance of an offence under clause (c) of 

sub-section (1) of section 190 the accused shall, before any evidence is 
taken, be informed that he is entitled to have the case inquired into or tried by 
another Magistrate, and if the accused or any of the accused, if there be more 
than one, objects to further proceedings before the Magistrate taking cognizance, 
the case shall be transferred to such other Magistrate as may be specified by the 
Chief Judicial Magistrate in this behalf. 


NOTES 

Making over the case to another Magistrate.— Under the old section of the 
Same number, it was possible for the Magistrate, who took cognizance of a case 
on his own knowledge or information to go on, in spite of the accused's objec- 
tion, with the inquiry in order to commit him to the Court of Session. The 
present section has, however, been modified so that if such cognizance is taken 
by a Magistrate hearing the case, the case must at once be made over to another 
Magistrate competent to inquire into or try it without requiring to go to Sessions 
Court. 


Making over of cases to Magistrates. 


192. (1) Any Chief Judicial Magistrate may, after taking cognizance of an 
offence, make over the case for inquiry or trial to any competent Magis- 
trate subordinate to him. 


(2) Any Magistrate of the first class empowered in this behalf by the Chief 
Judicial Magistrate may, after taking cognizance of an offence, make over the 
case for inquiry or trial to such other competent Magistrate as the Chief Judi- 
cial Magistrate may, by general or special order, specify, and thereupon such 
Magistrate may hold the inquiry or trial. 


NOTES 


CJM’s power to transfer a case to a subordinate magistrate.—This section, which 


corresponds to section 192 of the old Code, has two sub-sections dealing with 
two different matters. 


Sub-section (1) empowers the CJM to transfer a case of which he has taken 
cognizance toa competent subordinate Magistrate. This is a necessary power 
for the proper arrangement of criminal work and the object is that senior 
Magistrates may find it convenient to look at most of the cases in the first 
instance but after taking cognizance send them for disposal to their subordi- 


nates. On this point, two improvements have been made in the old sub- 
section (1)— 


I. CJM has been substituted for Chief Presidency Magistrate, DM and 
SDM. 
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2. By using the expression “after taking cognizance of an offence” for the ex- 
pression “any case, of which he has taken cognizance” in the old sub- 
section (1), it has been made clear that the transfer has nothing to do with 


the transfer of a case other than a case involving an offence [e.g., proceed- 
ings under section 107]. 


Sub-section (2) enables the CJM to clothe a first class Magistrate with powers 
like his own under sub-section (1). 


Cognizance of offences by Courts of Session. 


193. Except as otherwise expressly provided by this Code or by any other law for 

the time being in force, no Court of Sessicn shall take cognizance of any 
offence as a Court of original jurisdiction unless the case has been committed 
to it by a Magistrate under this Code. 


Additional and Assistant Sessions Judges to try cases made over to them. 


194. An Additional Sessions Judge or Assistant Sessions Judge shall try such 

cases as the Sessions Judge of the division may, by general or special 
order, make over to him for trial or as the High Court may, by special order, 
direct him to try. 


NOTES 


Sections 193 and 194 correspond to sub-section (1) and sub-section (2) of section 
193 of the old Code, respectively. 


Committal whether of accused or case under section 193.—Section 193 uses the 
words ‘unless the case’. Old section 193(1) used the expression ‘unless the 
accused’. It was, therefore, contended that under the new section, what was 
being committed was case and not the accused and so under section 319(1) the 
Sessions Judge had amp!e power during trial to take cognizance of an offence 
against such an accused against whom there appeared to be sufficient evidence 
without a committal order. Held, there cannot be a committal of the case with- 
out the accused being there. The use of words ‘unless the case’ instead of the 
words ‘unless the accused’ is for conforming to section 209 since the Magistrate 
now has to commit the entire case—P.C. Lingaiah v. State 1977 Cr. LJ 415. 


Sessions Judge to distribute work under overall control of High Court.—Old 
section 193(2) had provided that Additional and Asstt. Sessions Judges 
could try such cases only as the State Government might direct them to try 
or the Sessions Judge of the division might make over to them for trial. It 
appeared unnecessary to bring the State Government into what was mainly a 
matter of distribution of work among the courts in districts a matter of day to 
day control of the work of the courts—which, as pointed out by the Supreme 
Court in Ranga Muhammaa’s Case [AIR 1967 SC 903] must rest with the High 
Court. Accordingly, section 194 [old section 193(2)} has been drafted so that 
the distribution of cases is mainly attended to by the Sessions Judges and they 
should continue to do so under the overall control of the High Court. 


Incidentally, section 194 of the old Code which provided for cognizance of 
offences by High Court and a special procedure of initiation of case by 
Advocate-General has been omitted from the new Code. 
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Prosecution for contempt of lawful authority of public servants, for offences 
against public justice and for offences relating to documents given in evidence. 


195. (1) No Court shall take cognizance— 


(a)(i) of any offence punishable under sections 172 to 188 (both inclusive) 
of the Indian Penal Code (45 of 1860), or 


(ii) of any abetment of or attempt to commit, such offence, or 
(iii) of any criminal conspiracy to commit such offence, 


except on the complaint in writing of the public servant concerned or 
of some other public servant to whom he is administratively sub- 
ordinate ; 


(b)(i) of any offence punishable under any of the following sections of 
the Indian Penal Code (45 of 1860), namely, sections 193 to 196 
(both inclusive), 199, 200, 205 to 211 (both inclusive) and 228, 
when such offence is alleged to have been committed in, or in 
relation to, any proceeding in any Court, or 


(ii) of any offence described in secticn 463, or punishable under 
section 471, section 475 or section 476, of the said Code, when 
such offence is alleged to have been committed in respect of a 
document produced or given in evidence.in a proceeding in any 
Court, or š 


(iii) of any criminal conspiracy to commit, or attempt to commit, 
or the abetment of, any offence specified in sub-clause (ü) or sub- 
clause (ii), 


except on the complaint in writing of that Court, or of some other 
Court to which that Court is subordinate. 


(2) Where a complaint has been made by a public servant under clause (a) of 
sub-section (1) any authority to which he is administratively subordinate 
may order the withdrawal of the complaint and send a copy of such order to 
the Court ; and upon its receipt by the Court, no further proceedings shall be 
taken on the complaint : 


— 


Provided that no such withdrawal shall be ordered if the trial in the Court of 
first instance has been concluded. 


(3) In clause (b) of sub-section (1), the term ‘ ‘Court’? means a Civil, Revenue 
or Criminal Court, and includes a tribunal constituted by or under a Central, 
Provincial or State Act if declared by that Act to be a Court for the purposes 
of this section. 


(4) For the purposes of clause (b) of sub-section (1), a Court shall be deemed 
to be subordinate to the Court to which appeals ordinarily lie from the 
appealable decrees or sentences of such former Court, or in the case of a Civil 
Court from whose decrees no appeal ordinarily lies. to the principal Court 
having ordinary original civil jurisdiction within whose local jurisdiction such 
Civil Court is situatc : ; 


Provided that— 


(a) where appeals lie to more than one Court, the Appellate Court of 
inferior jurisdiction shall be the Court to which such Court shall be 
deemed to be subordinate ; 
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(b) where appeals lie to a Civil and also to a Revenue Court, such Court 
shall be deemed to be subordinate to the Civil or Revenue Court 
according to the nature of the case or proceeding in connection with 
which the offence is alleged to have been committed. 


NOTES 


Ambit of section.—This section deals with prosecution for three different 
groups of offences, viz., contempt of lawful authority of public servants, 
certain offences against public justice and certain offences relating to docu- 
ments given in evidence. The second and third groups aie connected in that, 
both of them affect the administration of justice. The present section subs- 
tantially corresponds to old secticn 195. It has been rearranged from the 
drafting point of view and some modifications have also been made therein : 


Nature of public servant's subordination.—The word ‘‘subordinate’’: in sub- 
section (1)(@) has been qualified by the word “administratively” to clarify the 
nature of subordination of the public servant. -., 


Offences against public justice—Law Commission s observations.—Under clauses 
(i) and (ii) of section 195(1)(6) the complaint of the civil, revenue or criminal 
court concerned is necessary for any criminal court to take cognizance of 
certain offences against public justice or certain offences relating to documents 
given in evidence. As observed ina Madras case [Ramaswamy v. Mudaliar 
AIR 1938 Mad. 173, 174] “this salutary rule of law is founded on common 
sense. The dignity and prestige of Courts of law must be upheld by their 
presiding officers, and it would never do to leave it to parties aggrieved to 
achieve in one prosecution gratification of personal revenge and vindication 
of a Court's honour and prestige. To allow this wouid be to sacrifice delibe- 
rately the dispassionate and impartial claim of tribunals and to allow a 
Court’s prestige to be the sport of personal passions.” 


Old provision.—The present sub-section combines the provisions contained in 
clauses (b) and (c) of section 195(1) of the old Code. Clause (b) applied 
when any of the specific offence was committed in, or in relation to, any 
proceedings in any Court and clause (c) applied when the offence of forgery, 
etc., was alleged to have been committed “by a party to any proceeding” in 
respect of document produced or given in evidence in such proceeding. In 
connection with this, the following important points were considered by the 


Law Commission: 


1. Protection to witnesses.—An important point that has to be considered . 
here is whether the restriction of the application of the section to a party 
to the proceeding should be retained. The purpose of the section is to 
bar private prosecutions where the course of justice issought to be perverted, 
leaving it to the Court itself to uphold its dignity and prestige. On principle, 
there is no reason why the safeguard in clause (c) should not apply to 
offences committed by witnesses also. Witnesses need as much protection 
against vexatious prosecutions as parties and the Court should have as 
much control ever the acts of witnesses that enter as a component of a 
judicial proceeding, as over the acts of parties If, therefore, the provi- 
sions of clause (c) are extended to witnesses, the extension would be in 
conformity with the broad principle which forms the basis of section 195. 


2. Abettors of the offence.—Whether persons who abetted the offence but 
were not parties to the proceedings came within the purview of (old) 


142 CRIMINAL PROCEDURE CODE Sec. 195 


clause (c). Many High Courts held the view that in such a case a 
complaint by the court was not necessary for prosecuting tnem. This 
led to somewhat incongruous situation that while the main offender could 
not be prosecuted without sanction, any minor aiders, or abettors or 
accessories of his could be so prosecuted. © — - 


3. Prosecution of others not a party to proceeding.—Different views had also 
been taken by the High Courts on the question: where an offence 
specified in (old) clause (c) was alleged to have been committed by 
several persons of whom only one was a party to the court proceedings, 
(a) could others be prosecuted without a complaint from the court E 
(b) could the court make a complaint against those persons who were not 
parties ? ° 


The Law Commission, therefore, taking the overall view of. the matter and 
keeping in mind the object of the section recommended that the scope of the 
clause should not be restricted to offences committed by parties to court pro- 
ceedings. It should apply to an offence and criminal conspiracies, etc., In 
respect of documents, etc. Hence the words “by a party to any proceeding” 
have been omitted from sub-section (1)(b)(ii). B 


Proviso to sub-section (2).—The proviso has been added to make it clear that 
the power to withdraw the complaint conferred on the superior authority 
should not be exercised if the trial has concluded. 


Court —meaning of S.C.’s observations.—This explains what the term “Court” 
means in clause (b) of sub-section (1). The old Explanation was as follows : 


“Court’ includes Civil, Revenue or Criminal Court, but does not include a 
Registrar or Sub-Registrar under the Indian Registration Act.” 


The word ‘includes’ in the above-quoted old Explanation was substituted 
by the Amending Act of 1923 for the word ‘means’ used in the original Code. 
The Supreme Court in Virender Kumar Satyawadi v. The State of Punjab 
[1955] 2 SCR 1013 observed : 


“It is familiar feature of modern legislation to set up bodies and tribunals 
and to entrust to them work of a judicial character but they are not courts 
in the accepted sense of that term. It may be stated broadly that what 
distinguishes a Court from a quasi-judicial tribunal is that it is charged 
with a duty to decide disputes in a judicial manner and declare the rights 
of parties in a definitive judgment. To decide in a judicial manner involves 
that the parties are entitled as a matter of right to be heard in support of 
their claim and'to adduce evidence in proof of it. And it also imports an 
obligation onthe part of the authority to decide the matter on a considera- 
tion of the evidence adduced and in accordance with law. When a question 
therefore arises as to whether an authority created by an Act is a Court as 
distinguished from a quasi-judicial tribunal, what has to be decided is whether 
oe regard to the provisions of the Act it possesses all the attributes of a 
ourt.” 


Court—Meaning of—Law Commission's observations.—‘“In any concrete case this 
question is bound to raise difficult and complex issues. Consequently we 
have a long series of cases over the years deciding what tribunals and _ officers 
acting in a judicial capacity should be regarded as courts and what should 
not be so regarded. The substitution of “includes” for “means” in the defini- 
tion has, if anything, added to the difficulties of the problem. We 
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consider that for the purpose of clauses (b) and (c), “Court” should mean a 
civil court Or a revenue court or a criminal court properly so called. but where 
a tribunal created by an Act has all or practically all the attributes of a court, it 
might be regarded as a court only if it is declared by that Act to be a court for 
the purposes of this section. This would make the position clear to all concern- 
ed, and particularly to criminal courts when required to take cognizance of 
offences falling within the scope of clause (c). They would then be left with the 
comparatively easy question whether the judicial body or authority before which 
the document was produced or given in evidence was a civil court or a revenue 
court or a criminal court.” 


Regitres’s Court excluded.—As regards the exciusion of the Courts of Registrars 
and Sub-registrars, the Law Commission held the view that they could not be 
regarded as civil courts for the purpose of section 195 and their specific exclu- 
sion was therefore unnecessary. 


In view of what has been stated above, sub-section (3) now omits a reference 
to Registrars and Sub-registrars and includes an omnibus expression ‘‘Tribunal” 
with the qualifying attribute that it should have been declared to be a court 
for the purposes of section 195 by the relevant statute. 


Income-tax Officer—Whether Court.—An Income-tax Officer can be said to be 
a Court oniy when it is a tribunal constituted by an Act and if that Act 
declares the said Tribunal to be a Court for the purpose of this section. There 
isno Act which has done so. The Income-tax Officer is therefore not a Court 
within section 195(1)(b)—Balkrishna Managing Director v. ITTO 1976 Mad. LJ 
(Cr.) 531 ; See also Friends Union Oil Mills v. ITO [1975] KLJ 596. 


Prosecution for offences against the State and for criminal conspiracy to commit 
such offence. 


196. (1) No Court shall take cognizance of — 


(a) any offence punishable under Chapter VI or under section 153A, 
[section 295A or sub-section (1) of section 505] of the Indian Penal Code 
(45 of 1860), or ; ! 


(b) a criminal conspiracy to commit such offence, or 


(c) any such abetment, as is described in section 108A of the Indian Penal 
Code (45 of 1860), 


except with the previous sanction of the Central Government or of the State 
Government. 


[((1A) No Court shall take cognizance of— 
(a) any offence punishable under section 153B or sub-section (2) or sub- 
section (3) of section 505 of the Indian Penal Code (45 of 1860), or 
(b) a criminal conspiracy to commit such offence, 
except with the previous sanction of the Central Government or of the State 
Government or of the District Magistrate.] 


(2) No Court shall take cognizance of the offence of any criminal conspiracy 
punishable under section 120B of the Indian Penal Code (45 of 1860), other than 
a criminal conspiracy to commit [an offence] punishable with death, imprison- 
ment for life or rigorous imprisonment for a term of two years or upwards, 
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unless the State Government or the District Magistrate has consented in writing 
to the initiation of the proceedings : 


Provided that where the criminal conspiracy is one to which the provisions of 
section 195 apply, no such consent shall be necessary. 


(3) The Central Government or the State Government may, before according 
sanction [under sub-section (1) or sub-section (1A) and the District Magistrate may, 
before according sanction under sub-section (JA)] and the State Government or 
the District Magistrate may, before giving consent under sub-section (2), order 
a preliminary investigation by a police officer not being below the rank of 
Inspector, in which case such police officer shall have the powers referred to in 
sub-section (3) of section 155. 


NOTES 


This section combines the provisions contained in sections 196, 196A and 196B 
of the old Code. 


Object of the section.—The object of this section which provides an exception 
to the generai rule that a criminal prosecution can be initiated at the instance of 
any person, is to prevent unauthorised persons from intruding in matters of State 
by instituting prosecutions, and to secure that such prosecutions shall only be 
instituted under the authority of Government—Bal Gangadhar Tilak 22 ILR 
Bom. 112. 


Exclusion of election offences.—The old section 196 excluded from its purview ` 
offence under section 127 of IPC (receiving property taken by war, etc.) although 
all other offences in Chapter VI of IPC were included. This has now been 
corrected in the new section. Similarly, the old section included election 
offences [Chapter XA of IPC except section 171F]. The inclusion in section 196 
of election offences was originally done in order to allay the apprehensions of 
several local Governments that the new penal provisions were likely to be abused, 
specially in rural areas, for putting one's personal enemies into trouble by foist- 
ing false cases on them after an election. It was thought that this wouid give 
some discretion to the Government to determine whether criminal proceedings 
were warranted in the circumstances of each case so that vexatious proceedings 
instituted solely on the basis of political animosity by private individuals could 
be avoided, This secondary object was certainly achieved but it is doubtful 
whether the penal provisions ostentatiously put in the IPC, but effectively 
blunted by section 196 of the Code of Criminal Procedure, helped to maintain the 
purity of elections to any appreciable extent. This difficulty was realised in some 
provinces in regard to the offence of personation punishable under section 171F 
of the IPC. Even a person blatantly committing this offence at the polling 
bocth could not be arrested or otherwise proceeded against on the spot since 
the offence was non-cognizable and the complaint of an empowered officer was 
required for prosecuting the offender in court. The Code of Criminal Procedure 
was locally amended by four Provinces excluding this offence from the scope of 
section 196 and making it cognizable. This lead was followed up in the Repre- 
sentation of the People Act, 1951, and the amendment became applicable 
throughout India. The Law Commission, therefore, recommended : 


“The experience of the last 20 years in the field of countrywide democratic 
elections shows that unless these impediments to prosecution are removed, 
the mere fact that bribery, undue influence, character assassination, etc., 
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are punishable on conviction by a criminal court, makes little difference 
and these corrupt practices are indulged in with impunity. The number 
of complaints lodged by the Government or empowered officers in regard 
to election offences (apart from personation) is naturally very smali. 
Under the party system of Government prevalent throughout the country 
it will, no doubt be embarrassing for the State Government to decide in the first 
instance whether a complaint ought to be lodged in a particular case. Which- 
ever way it decides this question it is most likely that political metives and 
prejudices will be attributed to it. It is possible that if the bar contained in 
section 196 of the Code is removed there will be a spate of private complets, 
including quite a few vexatious ones for the sake of harassment, but we ivel 
that this possibility must be faced in the interest of free and fair elections. 
We recommend that all election offences should be excluded from the section.” 


The other changes in sub-section (1) are : 


1. Offence of keeping lottery office.—Section 294A of IPC (offence of keeping 
lottery office) has been left out of the section so that no private complaints in 
respect of that offence are shut out. 


2. Offence against national integration.—Section 153B of IPC (offence against 
national integration) has been included as it is a new offence created by Act 37 
of 1972. 


3. Offences against State.—Prosecution for (a) ofiences against the State under 
sections 121 to 130 of the Indian Penal Code ; (b) offences under sections 153A, 
295A and 505 of the Indian Penal Code; and (c) offence of abetrnent or an 
offence committed outside India, which could be initiated by complaint of a State 
Government or tmder its authority or of an officer empowered by it, may, under 
the new provisions, be initiated by previous sanction of Central Government 
or the State Government, so that a simple provision of this type would ayoic 
the time-consuming controversies that are frequently raised in courts as to 
whetker the officer has been duly empowered by the State Government, wheter 
the authority to lodge the particular complaint had duly emanated from that 
officer or from the Government and so on. Similarly, since these offences are 
cognizable, it would be incongruous to require a complaint in such cases. Hence 
the requirement has been altered to one of previous sanction instead of 
complaint. 


Amendment Act, 1980.—A new sub-section (1A) has been inserted by the 
Amendment Act, 1980 with effect from 23-9-1980. The new sub-section, besides 
empowering the Central Government and the State Governments, also empowers 
the District Magistrates to accord sanction for prosecution for offences falling 
under section 153B and sub-sections (2) and (3) of section 505 of the Indian 


Penal Code. 3 


Criminal conspiracies.—Sub-section (2) embodies the provisions of section 196A 
of the old Code. The old section classified criminal conspiracies into two 
groups and made a fine distinction as to the manner of initiating proceedings in 
respect of each. This refinement has since been done away with. [he section 
bas, therefore, been sumplified and revised without any change in the core of the 
provision as interpreted by the Supreme Court in Bhanwar Singh v. State cf 
Rajasthan AIR 1961 SC 709. 


Amendment Act, 1978.—-Sub-section (2) originally restricted the power of the 
Court to take cognizance of the offence of any criminal conspiracy punishable 
under section 120B of the Indian Penal Code, other than a criminal conspiracy 
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to commit a cognizable offence which is punishable with death, imprisonment 
for life or rigorous imprisonment for a term of two years or upwards unless 
the State Government or the District Magistrate has consented to the initiation 
of proceedings. By the Amendment Act, 1978, the distinction between 
cognizable and non-cognizable offences for the purposes of this section has been 


removed. | - ` ë; 
Prosecution of Jugdes and public servants. 


197. (1) When any person who is or was a Judge or Magistrate or a public 

servant not removable from his office save by or with the sanction of 
the Government is accused of any offence alledged to have been committed by 
him while acting or purporting to act in the discharge of his official duty, 
no Court shall take cognizance of such offence except with the previous 
sanction— 


(a) in the case of a person who is employed or, as the case may be, was at 
the time of commission of the alleged offence employed, in connection 
with the affairs of the Union, of the Central Government ; 


(b) in the case of a person who is employed or, as the case may be, was at 
the time of commission of the alleged offence employed, in connection 
with the affairs of a State, of the State Government. 


(2) No Court shall take cognizance of any offence alleged to have been cın- 
mitted by any member of the Armed Forces of the Union while acting or pur- 
porting to act in the discharge of his official duty, except with the previous 
sanction of the Central Government. 


(3) The State Government may, by notification, direct that the provisions of 
sub-section (2) shall apply to such class or category of the members of the Forces 
charged with the maintenance of public order as may be specified therein, 
wherever they may be serving, and thereupon the provisions of that sub-section 
wil! apply as if for the expression “Central Government” occurring therein, the 
expression “State Government” were substituted. 


(4) The Central Government or the State Government, as the case may be, 
may determine the person by whom, the manner in which, and the offence 
or offences for which, the prosecution of such Judge, Magistrate or public 
servant is to be conducted, and may specify the Court before which the trial is 
to be held. . - l | ša i 


NOTES 


Protection to important categories of public servants.—This section like old sec- 
tion 197 affords protection from false, vexatious or mala fide prosecutions to 
important categories of public servants performing onerous and responsible 
functions feariess!y. The three classes of public servants covered by old section 
197 were a judge, a magistrate and a public servant who was not removable 
from his office except bv or with the previous sanction of the Government con- 
cerned. The protection extended only when such public servant was acting or 
discharging his duty and consisted in requiring previous sanction of the concerned 
Government for his prosecution. 


Protection to retired public servants.—Section 197 (old) applied to a public 
servant of the specified category only when he was holding the office. 
It did not apply to a person who had retired, resigned or otherwise left the 
service. As interpreted by the Supreme Court in Keshavlal v. The State AIR 
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1961 SC 1395 and in Jn re S.A. Venkataraman [1958] SCR 1037, the section 
applied to a public servant not only when he was as such when the offence 
was alleged to have been committed but also when he was ‘“‘accused’’ of the 
offence. The Law Commission therefore recommended : 


“It appears to us that protection under the section is needed as much after 
retirement of the public servant as before retirement. The protection afforded 
by the section would be rendered illusory if it were open to a private person 
harbouring a grievance to wait until the public servant ceased to hold his 
official position, and then to lodge a complaint. The ultimate justification for 
the protection conferred by section 197 is in the public interest in seeing that 
official acts do not lead to needless or vexatious prosecutions. It should be 
left to the Government to determine from that point of view the question 
of the expediency of prosecuting any public servant.” 


Accordingly, the section has been framed in the revised form so to as cover 
(a) retired Judge, etc. [the word used is “‘was’’) ; and (b) members of the Armed 
Forces of the State or Union. 


Incidentally, the requirement of sanction for prosecution of Rulers as provided 
in section 197A of the old Code has been done away with, the privileges of 
Rulers having been abolished by the Constitution (Twenty-sixth Amendment). 


Prosecution for offences against marriage. 


198. (1) No Court shall take cognizance of an offence punishable under 
Chapter XX of the India Penal Code (45 of 1860), except upon a com- 
plaint made by some person aggrieved by the offence : 


Provided that— 


(a) where such person is under the age of eighteen years, or is an idiot or 
a lunatic, or is from sickness or infirmity unable to make a complaint, 
or is a woman who, according to the local customs and manners, ought 
mot to be compelled to appear in public, some other person may, with 

7 the leave of the Court, make a complaint on his or her behalf ; 


(b) where such person is the husband and he is serving in any of the Armed 
Forces of the Union under conditions which are certified by his 
Commanding Officer as precluding him from obtaining leave of absence 
to enable him to make a complaint in person, some other person 
authorised by the husband in accordance with the provisions of sub- 
section (4) may make a complaint on his behalf ; 


(c) where the person aggrieved by an offence punishable under [section 494 
or section 495] of the Indian Penal Code (45 of 1860), is the wife, complaint 
may be made on her behalf by her father, mother, brother, sister, son or 
daughter or by her father’s or mother’s brother or sister [, or, with the 
leave of the Court, by any other person related to her by blood, marriage 
or adoption). 


(2) For the purposes of sub-section (1), no person other than the husband of 
the woman shall be deemed to be aggrieved by any offence punishable under 
section 497 or section 498 of the said Code : 


Provided that in the absence of the husband, some person who had care of the 
woman on his behalf at the time when such offence was committed may, 
with the leave of the Court, make a complaint on his behalf. ; 
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(3) When in any case falling under clause (a) of the proviso to sub-section (1), 
the complaint is sought to be made on behalf of a person under the age of 
eighteen years or of a lunatic by a person who has not been appointed or 
declared by a competent authority to be the guardian of the person of the 
minor or lunatic, and the Court is satisfied that there is a guardian so appointed 
or declared, the Court shall, before granting the application for leave, cause 
notice to be given to such guardian and give him a reasonable opportunity of 
being heard. ~- d 5. += | ;` 7-4 


(4) The authorisation referred to in clause (b) of the proviso to sub-section 
(1), shall be in writing, shall be signed or otherwise attested by the husband, 
shall contain a statement to the effect that he has been informed of the allega-* 
tions upon which the complaint is to be founded, shall be countersigned by his 
Commanding Officer, and shall be accompanied by a certificate signed by that 
Officer to the effect that leave of absence for the purpose of making a complaint 
in person cannot for the time being be granted to the husband. 


(5) Any document purporting to be such an authorisation and complying with 
the provisions of sub-section (4), and any document purporting to be a certi- 
ficate required by that sub-section shall, unless the contrary is proved, be 
presumed to be genuine and shall be received in evidence. 


(6) No Court shall take cognizance of an offence under section 376 of the Indian 
Penal Code (45 of 1860), where such offence consists of sexual intercourse by 
a man with his own wife, the wife being under fifteen years of age, if more than 
one year has elapsed from the date of the commission of the offence. 


(7) The provisions of this section apply to the abetment of, or attempt to 
commit, an offence as they apply to the offence. 


Piku Rikon for defamation: 


199. (1) No Court shall take cognizance of an offence punishable under 
Chapter XXI of the Indian Penal Code (45 of 1860) except upon a 
complaint made by some person aggrieved by the offence : . 


Provided that where such person is under the age of eighteen years, or is an 
idiot or a lunatic, or is from sickness or infirmity unableto make a complaint 
or isa woman who, according to the local customs and manners, ought not to be 
compelled to appear in public, some other person may, with the leave of the 
Court, make a.complaint on his or her behalf. | 


(2) Notwithstanding anything contained in this Code, when any offence falling 
under Chapter XXI of the Indian Penal Code (45 of 1860) is alleged to have 
been committed against a person who, at the time of such commission, is the 
President of India, the Vice-President of India, the Governor of a State, the Ad- 
ministrator of a Union territory or a Minister of the Union or of a State orofa 
Union territory, or any other public servant employed in connection with the 
affairs of the Union or of a State in respect of his conduct in the discharge of his 
public functions a Court of Session may take cognizance of such offence, without 
we = being committed to it, upon a complaint in writing made by the Public 
rosecutor. 


(3) Every complaint referred to in sub-section (2) shall set forth the fact i 
— the — the nature of such offence and such other pr 
culars as are reasonably sufficient to give notice to the accused 

alleged to have been committed by him. _— e 
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(4) No complaint under sub-section (2) shall be made by the Public Prosecutor 
except with the previous sanction— 


(a) of the State Government, in the case of a person who is or has been 
the Governor of that State or a Minister of that Government ; 


(b) of the State Government, in the case of any other public servant em- 
ployed in connection with the affairs of the State ; 


(c) of the Central Government, in any other case. 


(5) No Court of Session shall take cognizance of an offence under sub-section (2) 
unless the complaint is made within six months from the date on which the 
offence is alleged to have been committed. 


(6) Nothing in this section shall affect the right of the person against whom 
the offence is alleged to have been committed, to make a complaint in respect 
of that offence before a Magistrate having jurisdiction or the power of such 
Magistrate to take cognizance of the offence upon such complaint. 


NOTES 


/ 


These sections correspond to and consolidate the provisions contained in sections 
198, 198A, 198B, 199, 199A and 199B of the old Code. They deal with prosecu- 
tions of certain categories of offences. The changes made in the old provisions ate 
briefly enumerated below :— 


1. Procedural restriction removed.—The procedural restriction on offence under 
section 491 of IPC (breach of contract) which was contained in the old provi- 
sion has been removed by omitting the reference to that section from revised 
section 199. ` . . 


2. Offences relating to marriages.—Cognizance of all offences relating to marri- 
age and matters connected therewith have been dealt with in a single sectoin 
198 (new) instead of in three sections which was tbe case before. While doing 
so, it has been made clear that the section applies to abetments and attempts to 
commit offences under Chapter XX of IPC also [see section 198(7)]. It has also 
been made clear that a person who is authorised by the husband who isin the 
army need not again obtain leave of the court for making a complaint 
[see section 198(1)(b)]. 


3. Defamation.—Offences under Chapter XXI of IPC have been dealt with in 
a separate section 199 minus matters regarding defamation of persons under 
the age of eighteen years or lunatics [as contained in old section 199A]. 


4. Defamation of high dignitaries, etc.—As regards defamation of high digni- 
taries and public servants :' ' _ ü a 


a. It has been made clear that the section applied only when the dignitary 
defamed holds the office at the time of the defamation. The State should 
not have power to initiate prosecution under this section for defamation 
of ex-ministers, etc. [see words used : “at the time of such commission” 
in sub-section (2) of section 199]. 


b. It has also been provided that the Public Prosecutor should obtain the 
previous sanction of the Government concerned instead of particular 
secretaries as was the case under the old section. 
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c. In view of the abolition of jury trial, the Court of Sessions is empowered 
to take cognizance of the case directly [see section 199(2)}. 


d. Sub-section (6) of section 198 brings out clearly the idea contained in 
sub-sections (13) and (14) of section 198B of the old Code. 


e. Provisions regarding payment of compensation as contained in old sub- 
sections (6) to (11) of section 198B have been omitted as new section 
250 already deals with the subject generally. 


5. Amendment —Complaint of bigamy by aggrieved woman's relations .— Para- 
graph (c) of proviso to sub-section (1) of section 198 has been amended by 
the Amendment Act, 1978 to provide that a complaint of an offence of 
bigamy may be filed also by any other person related to the wife by blood, 
marriage or adoption, after obtaining leave of court. This amendment is 
intended to afford the much needed heip to the aggrieved woman in such 
cases. This also incidentally implements a recommendation of the Committee 
on Status of Women. 


CHAPTER XV 
COMPLAINTS TO MAGISTRATES 


Examination of complainant. 


200. A Magistrate taking cognizance of an offence on complaint shall examine 

upon oath the complainant and the witnesses present, if any, and the 
substance of such examination shall be reduced to writing and shall be signed 
by the complainani and the witnesses, and also by the Magistrate : 


Provided that, when the complaint is made in writing, the Magistrate need not 
examine the complainant and the witnesses— 


(a) if a public servant acting or purporting to act in the discharge of his 
official duties or a Court has made the complaint ; or i 


(b) if the Magistrate makes over the case for inquiry or trial to another 
Magistrate under section 192 : 


Provided further that if the Magistrate makes over the case to another Magis- 
trate under section 192 after examining the complainant and the witnesses, the 
latter Magistrate need not re-examine them. ° 


NOTES 


Old provision re. examination of complaint “at once” removed. — i 
section 200 of the old Code required that the Magistrate U — r 
an offence on complaint must examine it “at once” in order to emphasise that 
such examination was the first step to be taken in every case. The expression 
“at once” has not been retained in the present section in order to avoid “a 
futile controversy about the effect of some time interval between the receivin 
of a complaint and the complainant’s examination”. The mandate of law has 
been considered sufficiently clear without the expression “at once”. 


Administration of oath.—Clause (b) of the proviso to old secti isti 

í f o : on made a d 

tion between Presidency Magistrates and other competent Magistrates — i 
as a Presidency Magistrate was given the discretion to administer or not tc 
administer oath to the complainant and further, in the case of a writter 
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complaint, he was not required to make a full record of the examination as the 
other Magistrates were required to do. This distinction has been done away with 
by omitting clause (b) of the proviso. 


Procedure by Magistrate not competent to take cognizance of the case. 


201, If the complaint is made to a Magistrate who is not competent to take 
cognizance of the offence, he shall,— 


(a) if the complaint is in writing, return it for presentation to the proper 
Court with an endorsement to that effect ; 


(b) if the complaint is not in writing, direct the complainant to the proper 
Court. 


NOTES 


The present section is only a formal redraft of the corresponding old section 
201 without any change in substance. 


Postponement of issue of process. 


202. (1) Any Magistrate, on receipt of a complaint of an offence of which he 

is authorised to take cognizance or which has been made over to him 
under section 192, may, if he thinks fit, postpone the issue of process against 
the accused, and either inquire into the case himself or direct an investigation to 
be made by a police officer or by such other person as he thinks 
fit, for the purpose of deciding whether or not there is sufficient ground for 
proceeding : 


Provided that no such direction for investigation shall be made,— 


(a) where it appears to the Magistrate that the offence complained of is 
triable exclusively by the Court of Session ; or 


(b) where the complaint has not been made by a Court, unless the 
complainant and the witnesses present (if any) have been examined on 
oath under section 200. 


(2) In an inquiry under sub-section (1), the Magistrate may, if he thinks fit, 
take evidence of witnesses on oath : 


Provided that if it appears to the Magistrate that the offence com- 
plained of is triable exclusively by the Court of Session, he shall call 
upon the complainant to produce all his witnesses and examine them on 
oath. 


(3) If an investigation under sub-section (1) is made by a person not being 
a police officer, he shall have for that investigation all the powers conferred by 
this Code on an officer in charge of a police station except the power to arrest 
without warrant. 


NOTES 


This section corresponds to section 202 of the old Code. The changes made in 
the law are elaborated below : 
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Recording of reasons not necessary.—The new section does away with the 
provision requiring a Magistrate to record his reasons in case he postpones 
the summoning of the accused and orders an inquiry or investigation into the 
complaint. 


Object of inquiry or inves igation —The old section provided that the furthes 
inquiry or investigation was intended for the purpose of “ascertaining the truth 
or falsehood of the complaint”. This was considered to be inappropriate, as the 
truth or falsehood of the complaint could not be determined at that stage ; nor 
was it possible for Magistrate to say that the complaint before him was true 
when he decided to summon the accused. The real purpose is to ascertain 
whether grounds exist for “proceeding further” and therefore suitable verbal 
changes have been made in the section. — 


Inquiry by subordinate Magistrate not desirable.—The old section provided tha! 
when a Magistrate decided to postpone the issue of process he could make an 
inquiry into the case himself or have an inquiry made by a subordinate magistrate. 
This power of delegating a part of the task has been done away with because 
making of an inquiry which involves hearing of evidence, by a subordinate 
Magistrate, when the case has finally to be decided by the Magistrate 
is not- considered proper. Such a power would also lead to avoidable 
delays. 


Complaints of offences triable exclusively by the Court of Session —Certain change: 
in the procedure to be followed in an inquiry into compiaints, where the offence 
complained of is one triabie exclusively by the Court of Session, have been 
made. Now the Magistrate who takes cognizance of such offence on complaint 
has himself to make an inquiry into the complaint, and call upon the com- 
plainant to produce all his witnesses and examine them on oath. Further, in such 
cases the Magistrate has not to direct an investigation by a police officer or othes 
person. 


Distinction between investigation under section 156(3) and that under sectior 
202.—The distinction between a police investigation ordered under section 156(3) 
and the one directed under section 202 has been clearly brought ou! 
by the Supreme Court as follows in D. Lakshminarayana v. V. Narayana AIR 
1976 SC 1672: 


“The position under the Code of 1898 with regard to the powers of a 
Magistrate having jurisdiction to send a complaint disclosing a cognizable 
offence— whether or not triable exclusively by the Court of Session—to the 
police for investigation under section 156(3), remains unchanged under the 
Code of 1973. The distinction between a police Investigation ordered unde! 
section 156(3) and the one directed under section 202, has also been main 
tained under the new Code; but a rider has been clamped by the Firs 
Proviso to section 202(1) that if it appears to the Magistrate that an offence 
triable exclusively by the Court of Session has been committed, he shall no 
make any direction for investigation.”’ 


Section 156(3) occurs in Chapt XII, under the caption : “INFORMATION TC 
THE POLICE AND THEIR POWERS TO INVESTIGATE” ; while section 202 is ir 
Chapter XV which bears the heading “OF COMPLAINTS TO MAGISTRATE”. The 
power to order police investigation under section 156(3) is different from the 
power to direct investigation conferred by section 202(1). The two operate ir 
distinct spheres at different stages. The first is exercisable at the pre-cognizanc 
stage, the second at the post-cognizance stage when the Magistrate is in seisi 
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of the case. That is to say in the case of a complaint regarding the commission 
of a cognizable offence, the power under section 156(3) can be invoked by the 
Magistrate before he takes cognizance of the offence under section 190(1)(a). 
But if he once takes such cognizance and embarks upon the procedure embodied 
in Chapter XV, he is not competent to switch back to the pre cognizance stage 
and avail of section 156(3). It may be noted further that an order made under 
sub section (3) of section 156, isin the nature of a peremptory reminder or 
intimation to the police to exercise their p'enary powers of investigation under 
section 156(1). Such an investigation embraces the entire continuous process 
which begins with the collection of evidence under section 156 and ends with a 
report or chargesheet under section 173. On the other hand, section 202 comes 
in at a stage when some evidence has been collected by the Magistrate in pro- 
ceedings under Chapter XV, but the same is deemed insufficient to take a deci- 
sion as to the next step in the prescribed procedure. In such a situation, the 
Magistrate is empowered under section 202 to direct, within the limits circum- 
scribed by that section, an investigation “for the purpose of deciding whether 
or not there is sufficient ground for proceeding”. Thus, the object of an investi- 
gation under section 202 is not to initiate a fresh case on police report but to 
assist the Magistrate in completing proceedings already instituted upon a 
complaint before him. 


Scope of inquiry under section 202.—Interpreting the scope of the inquiry under 
section 202, the Supreme Court has held that the:same is extremely limited—only 
to the ascertainment of the truth or falsehood of the allegations made in the 
complaint—(/) on the materials placed ; (ii) for the limited purpose of finding 
out whether a prima facie case for issue of process has been made out; and 
(iii) for deciding the question purely from the point of view of the complainant 
without at all adverting to any defence that the accused may have. In fact, in 
proceedings under section 202, the accused has got absolutely no locus standi and 
is not entitled to be heard on the question whether the process should be issued 
against him or not. 


It is true that in coming to a decision as to whether a process should be issued, 
the Magistrate can take into consideration inherent improbabilities appearing on 
the face of the complaint or in the evidence led by the complainant in support 
of the allegations but there appears to be a very thin line of demarcation 
between a probability of conviction of the accused and establishment of a prima 
facie case against him. The Magistrate has been given an undoubted discretion 
in the matter and the discretion has to be judicially exercised by him. Once the 
Magistrate has exercised his discretion it is not for the High Court or even the 
Supreme Court, to substitute its own discretion for that of the Magistrate or to 
examine the case on merits with a view to find out whether or not the allega- 
tions in the complaint, if proved, would ultimately end in conviction of the 
accused. These considerations are totally foreign to the scope and ambit of an 
inquiry under section 202 which culminates into an order under section 204. 
Thus, in the following cases an order of the Magistrate issuing process against 
the accused can be quashed or set aside : 


1. Where the allegations made in the complaint or the statement of the wit- 
nesses recorded in support of the same taken at their face value make out 
absolutely no case against the accused or the complaint does not disclose the 
essential ingrecicnts of an offence which is alleged against the accused. 

2. Where the allegations made in the complaint are patently absurd and 
inherently improbable so that no prudent person can ever reach a conclusion 
that there is sufficient ground for proceeding against the accused. 
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3. Where the discretion exercised by the Magistrate in issuing process is capri- 
cious and arbitrary having been based either on no evidence or on materials 
which are wholly irrelevant or inadmissible. 


4. Where the complaint suffers from fundamental legal defects, such as, want 
of sanction, or absence of a complaint by legally competent authority and the 
like—Nazawwa v Veeramma AIR 1976 SC 1947. 


When does section 202(1) apply.—The proviso to section 202(1) would apply 
only when the Magistrate applies his mind and finds out whether an offence 
exclusively triable by the Court of Session appears to have besn committed as 
alleged in the complaint. Therefore the Magistrate has the power before taking 
the complaint on file to direct an investigation to be made by the police— 
Nathan v. Vaithinathan 1975 Cr. LJ 994. 


The wordsin section 202(1) make it abundantly clear that the proceedings under 
the section are to be instituted only when the Magistrate considers it necessary 
to postpone the issue of process against the accused and the purpose of proceed- 
ing is just to decide whether or not thereis sufficient ground for proceeding 
against the accused—Boya Lakshmanna v. Boya Narasappa ILR 1975 AP 904. 


Effect of non-compliance with section 202(2).—Where ina case instituted on a 
private complaint the committal inquiry was pending when the new Code came 
into force on 1-4-1974, and the Magistrate, without complying with the provisions 
of proviso to section 202(2) and section 208, committed the accused to the 
Court of Session after the commencement of the new Code, the order of com- 
mitment was quashed by the High Court. The provisions in these sections are 
mandatory and the Magistrate must require the complainant to produce all 
his witnesses and examine them on oath. supply copies of statement etc. These 
must be complied with in the case of offences triable exclusively by the Court 
of Session— Paranjothi Udyar v. State 1976 Cr. LJ 598. The order issuing process 
was held violative of these provisions—Laxmanlal v. JMFC 1975 Mah. LJ 
Note No. 17. 


After cognizance of an offence which is exclusively triable by the Court of 
Session has been taken and processes have been issued, the Magistrate cannot 
revert back to section 202(2) and direct the complainant to produce his 
witnesses for examination on oath before committing the accused tothe Court of 
Session—Ram Bharos Mahton v. Ram Lachhan Mahton ILR 1975 Pat. 67. 


At the same time in the case exclusively triable ty the Court of Session, a 
Magistrate cannot direct an investigation to be made by any other person, and 
as such cognizance taken on the basis of report of such investigation would also 
be illegal—Ramautar Sah v. State of Bihar 1977 Cr. LJ Note No. 26. 


Who can complain about non-compliance with section 202(2).—Only the complainant 
can complain against the refusal of the Magistrate to take cognizance of the 
case without examining all his witnesses but an accused cannot complain that 
the Magistrate should not have taken cognizance of the case without examining 
all the complainant's witnesses. The proviso to section 202(2) is intended to 
provide the accused with an opportunity to know the case against him and the 
witnesses who were going to depose against him. Tne accused does not enter the 
picture at all at that stage. The provision is not meant to furnish any fodder to 
the accused— B.S. Rao v. T.V. Sarma 1976 Cr. LJ 902. 
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Dismissal of complaint. 


203. If. after considering the statements on oath (if any) of the complainant 

and of the witnesses and the result of the inquiry or investigation (if any) 
under section 202, the Magistrate is of opinion that there is no sufficient ground 
for proceeding, he shall dismiss the complaint, and in every such case he shall 
briefly record his reasons for so doing. 


NOTES 


This section correspondsto section 203 of the old Code. However the old section 
has been revised to incorporate the following changes : 


Reference to Magistrate in the section.—The expression “the Magistrate before 
whom a complaint is made or to whom it has been transferred’’ was considered 
to be “‘unnecessarily lengthy and indirect, as the context leaves no doubt that 
the power of dismissal is given to the very same Magistrate who has dealt with 
it, under sections 200 and 202’’. This expression has been replaced by a simple 
expression “the Magistrate”. 


Expression “may dismiss the complaint” .—It has been replaced by the expression 
“shall dismiss the complaint”. 


Fresh complaint after dismissal of previous complaint admissible-—A second 
complaint after the dismissal of a similar complaint is competent. Only in 
exceptional circumstances will a second complaint be proceeded with. In the 
case of Pramatha Nath Talukdar v. Saroj Ranjan Sarkar AIR 1962 SC 876 the 
Supreme Court held : 


“An order of dismissal under section 203, Criminal Procedure Code is no bar 
to the entertainment of a second ` complaint on the same facts but it will be 
entertained only in exceptional circumstances like when the previous order was 
passed on the incomplete record or on a misunderstanding of the nature of the 
complaint or it was manifestly absurd, unjust or foolish, or where new facts 
which could not with reasonable diligence have been brought on the record in 
the previous proceedings, have been adduced.” 


Opportunity to complainant not necessary.—The section does not | require that a 
Magistrate who has referred a complaint for inquiry or investigation should, 
after receipt of the report, give an opportunity to the complainant to adduce 
evidence to show that the police report is wrong or incorrect. There is no such 
obligation imposed by the section—Z7.N. Narasimhamurthy v. Gandhi Siddish 
1976 Mad. LJ (Cr.) 553. 


CHAPTER XVI 
COMMENCEMENT OF PROCEEDINGS BEFORE MAGISTRATES 


Issue of process. 


i ini i i i fan offence 
(1) ‘fin the opinion of a Magistrate taking cognizance o ne 
204. - 4. is sufficient ground for proceeding, and the case appears to be 


(a) a summons-case, he shall issue his summons for the attendance of the 
accused, or 


156 CRIMINAL PROCEDURE CODE Secs. 205 - 206 


(b) a warrant-case, he may issue a warrant, or, if he thinks fit, a summons, 
for causing the accused to be brought orto appear ata certain time 
before such Magistrate or (if he hasno jurisdiction himself) some other 
Magistrate having jurisdiction. 


(2) No summons or warrant shall be issued against the accused under sub-section 
(1) until a list of the prosecution witnesses has been filed. 


(3) In a proceeding instituted upon a complaint made in writing, every summons 
Or warrant issued under sub-section (1) shall be accompanied by a copy of such 
complaint. 


(4) When by any law for the time being in force any process-fees or other fees 
are payable, no process shall be issued until the fees are paid and, if such 
fees are not paid within a reasonable time, the Magistrate may dismiss the 
complaint. 


(5) Nothing in this section shall be deemed to affect the provisions of section 87. 


NOTES 


Provision simplified.—This section corresponds to section 204 of the old Code. 
Old section 204(1) referred to the Second Schedule and to the division made in 
the fourth column of the Schedule between cases where summons was to issue in 
the first instance and cases where a warrant was to issue. In both cases certain 
exceptions were made. These exceptions did not “appear to be based on any 
logical principle or practical consideration”. In order to simplify the law, sub- 
section (1) about issue of processes has been related to summons-cases and warrant- 
cases and revised accordingly. Now the summons will issue in alt summons: cases 
and warrant in all warrant cases except when the Magistrate orders otherwise. 


List of witnesses.—The prosecution must provide a list of witnesses on which it 
relies before the Court can issue process. Where, however, the complainant 
does not intend to produce any witness beyond himself, he is not bound to give 
negative declaration and the process issued will be valid—A.P. Jain v. C.N. 
Jotwani 1976-77 Mah. Cr. R. (Bom.) 239. 


Magistrate may dispense with personal attendance of accused. 


205. (1) Whenever a Magistrate issues a summons, he may, if he sees reason 
so to do, dispense with the personal attendance of the accused and 
permit him to appear by his pleader. 


(2) But the Magistrate inquiring into or trying the case may, in his discretion, 
at any stage of the proceedings, direct the personal attendance of the accused, 
and. if necessary, enforce such attendance in the manner hereinbefore provided. 


NOTES 


This section corresponds to section 205 of the old Code without any change in 
the provision of the section. 


Special summons in cases. of petty offence. 


206. (1) If, in the opinion of a Magistrate taking cognizance of a petty offence, 
the case may be summarily disposed of under section 260, the Magistrate 
shall, except where he is, for reasons to be recorded in writing of a contrary 
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Opinion, issue summons to the accused requiring him either to appear in person 
or by pleader before the Magistrate on a specified date, or if he desires to plead 
guilty to the charge without appearing before the Magistrate, to transmit before 
the specified date, by post or by messenger to the Magistrate, the said plea in 
writing and the amount of fine specified in the summons or if he desires to 
appear by pleader and to plead guilty to the charge through such pleader, to 
authorise, in writing, the pleader to plead guilty to the charge on his behalf 
and to pay the fine through such pleader : 


Provided that the amount of the fine specified in such summons shall not exceed 
one hundred rupees. 


(2) For the purposes of this section, “petty offence” means any offence punish- 
able only with fine not exceeding one thousand rupees, but does not include 
any offence so punishable under the Motor Vehicles Act, 1939 (4 of 1939), or 
under any other law which provides for convicting the accused person in his 
absence on a plea of guilty. 


(S) The State Government may, by notification, specially empower any Magistrate 
to exercise the powers conferred by sub-section (1) in relation to any offence which 
is compoundable under section 320 or any offence punishable with imprisonment 
for a term not exceeding three months, or with fine, or with both where the Magis- 
rate is of opinion that, having regard to the facts and circumstances of the case, 


the imposition of fine only would meet the ends of justice.] 


NOTES 


Pleading guilty in absentia in petty cases—Law Commission’s observations. — This 
is a new section. It has been inserted to give effect to the recommendations of the 
Law Commission that special procedure similar to the one contained in section 
130 of the Motor Vehicles Act, 1939, enabling the accused to plead guilty in 
absentia in petty cases might be adopted with advantage. The following observa- 
tions were made by the Law Commission in this regard : 


“We consider that this procedure could be adopted with advantage in regard to 
any offence punishable only with fine not exceeding one thousand rupees. The 
prosecution may indicate in the police report or complaint whether the case is 
regarded as a fit one for applying this procedure and if the Magistrate taking 
cognizance of the cffence agrees he may indicate in the summons that if the 
accused desires to plead guilty to the charge without appearing in Court, he 
may transmit his plea and the stipulated fine, either by post or by messenger. 
It should, however, be provided in the law that the amount of fine that might 
be specified in the summons should not exceed one hundred rupees. The new 
provision should not apply to any offence under any special or local law which, 
like the Motor Vehicles Act, 1939, contains a provision for convicting the 
accused in his absence on a plea of guilty and sentencing to pay a fine.” 


Modification made by the Joint Committee of Parliament.—The section as it was 
originally worded gave a discretion to the Magistrate to adopt or not to adopt 
the simple procedure indicated therein. The Joint Committee, however, con- 
sidered that the procedure should be compulsory in petty cases unless there 
were some special reasons justifying a departure. The Joint Committee also 
considered that the accused should be permitted to plead guilty through 
his pleader. Accordingly these provisions wers amended by the Joint 
Committee. 
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Amendment—Enlargement of scope of the facility provided by section 206.— 
New sub-section (3) has been inserted in section 206 by the Amendment Act, 
1978 to enlarge the scope of the facility provided bythat section so that the 
State Government may specially empower a Magistrate to exercise the powers 
conferred by sub-section (1) in relation to any offence which is compoundable 
under section 320 and to other offences punishable with imprisonment for 
a term not exceeding three months, where a Magistrate is of opinion that im- 
position of only fine would meet the ends of justice. 


Supply to the accused of copy of police report and other documents. 


207. In any case where the proceeding has been instituted on a police report, 
the Magistrate shall without delay furnish to the accused, free of cost, 
a copy of each of the following :— 


(i) the police report ; 
(ii) the first information report recorded under section 154 ; 


(iii) the statements recorded under sub-section (3) of section 161 of all persons 
whom the prosecution proposes to examine as its witnesses, excluding 
therefrom any part in regard to which a request for such exclusion has, 
been made by the police officer under sub-section (6) of section 173; “` 


(iv) the confessions and statements, if any, recorded under section 164 ; 


(v) any other document or relevant extract thereof forwarded to the 
Magistrate with the police report under sub-section (5) of section 173 : 


Provided that the Magistrate may, after perusing any such part of a statement 
as is referred to in clause (iii) and considering the reasons given by the police 
officer for the request, direct that a copy of that part of the statement or of such 
portion thereof asthe Magistrate thinks proper, shall be furnished to the 
accused : 


Provided further that if the Magistrate is satisfied that any document referred 
to in clause (v) is voluminous, he shall, instead of furnishing the accused with a 
copy thereof, direct that he will only be allowed to inspect it either personally 
or through pleader in Court. 


NOTES 


Court’s duty to furnish copies of documents.—Section 207 is new. Under the old 
Code the duty of furnishing to the accused copies of statements recorded by the 
police and other documents was of the police (old section 173). The Commission 
had observed that this arrangement had not worked satisfactorily as the police 
did not have the necessary equipment to furnish legible copies in time and it had 
led to delays in the commencement of proceedings. To remedy this, the duty of 
furnishing such copies has, as recommended by the Commission, been laid on 
the Court of the Magistrate who takes cognizance. A further provision has also 
been made that where the document is voluminous, the accused may be allowed 
to inspectit personally or through pleader in the Court instead of being furnished 
with a copy. 


Supply of copies of statements and documents to accused in other cases triable by 
Court of Session. 


208. Where, in a case instituted otherwise than on a police report, it appears 
to the Magistrate issuing process under section 204 that the offence is triable 
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exclusively by the Court of Session, the Magistrate shall without delay furnish 
to the accused, free of cost, a copy of each of the following :— 


(i) the statement recorded under section 200 or section 202, of all persons 
examined by the Magistrate ; 
(ii) the statements and confessions, if any, recorded under section 161 or 
section 164 ; 
(iii) any documents produced before the Magistrate on which the prosecution 
proposes to rely : 
Provided that if the Magistrate is satisfied that any such document is voluminous, 


he shall, instead of furnishing the accused with a copy thereof, direct that he 
will only be allowed to inspect it either personally or through pleader in Court. 


NOTES 


New section 208 makes provision for supply of copies of statements, etc., in 
cases triable by Court of Session. 


Commitment of case to Court of Session when offence is triable exclusively by it. 


209. When ina case instituted on a police report or otherwise, the accused 

appears or is brought before the Magistrate and it appearsto the 
- — s. that the offence is triable exclusively by the Court of Session, he 
shall— 


 [(9) commit, after complying with the provisions of section 207 or section 208, 
as the case may be, the case to the Court of Session, and subject to the 
provisions of this Code relating to bail, remand the accused to custody 
until such commitment has been made ;] 


(b) subject to the provisions of this Code relating to bail, remand the accused 
to custody during, and until the conclusion of, the trial ; 


(c) send to that Court the record of the case and the documents and articles, 
if any, which are to be produced in evidence ; 


(d) notify the Public Prosecutor of the commitment of the case to the 
Court of Session. 


NOTES 


Commitment only formal and Magistrate’s function preliminary.—This is a new 
section. The procedure under the old Code requiring holding of preliminary 
inquiries by Magistrate in cases exclusively triable bythe Court of Session have 
been dispensed with as such an inquiry had served no useful purpose and, on 
the contrary, it involved a great deal of infructuous work causing delay in the 
trial of serious cases. The abbreviated form of inquiry provided for by the 
amendments made in 1955 and contained in section 207A had been the subject 
of controversy and opinion had almost been unanimous that this procedure 
while solving no problems, created fresh problems. Preliminary inquiries have, 
therefore, been dispensed with in cases triable by a Court of Session. However, 
to perform certain preliminary functions like granting copies, preparing the 
records, notifying the Public Prosecutor, etc., provision has been made that the 
Magistrate taking cognizance of the case will perform these preliminary functions 
“q formally commit the case to the Court of Sessicn. As regards private 
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complaints in cases triable exclusively by a Court of Session, the inquiry into the 
complaint by the Magistrate under section 202 will serve the purpose of a 


preliminary scrutiny. - - 


Power of Committing Magistrate to grant bail.--The Committing Magistrates also 
have been given the power to release aperson on bail even though he was in custody 
at the time the case was committed to the Court of Session. The Joint Committee 
had observed that if this power was not given to the Committing Magistrates 
the accused persons would be put to difficulty by being compelled to go to the 
Court of Session for obtaining bail. 


Amendment—Clarification as to commitment.—The Amendment Act, 1978 has 
replaced clause (a) of section 209 by a new clause which clarifies that the com- 
mitment is to be made after complying with the provisions of section 207 or 208 
and that the committing court will also have the power to make an order for 
the remand of the accused in custody until tne commitment has been made. 
This is intended to remove the difficulty actually experienced in cases where the 
Committing Magistrate is unable to commit the accused on the same day. 


Scope of power of Committing Magistrate.—In Sanjay Gandhi v. Union of India 
AIR 1978 SC 514, the Supreme Court has laid down the following propositions 
bearing upon the committal of cases where the offence is triable exclusively by 
the Court of Session : 


1. The Committing Magistrate has no power to discharge the accused. Nor has 
he power to take oral evidence except where a specific provision in the Code 
enjoins, e.g., section: 306. : 


2. The Committal Court cannot launch on a process of satisfying itself 
whether a prima facie case has been made out on the merits. That jurisdic- 
tion which was vested in him under the old Code has been taken away under 
the new Code. The narrow inspection hole through which the Committing 
Magistrate has to look at the case limits him merely to ascertain whether the 
case, as disclosed by the police report appears to the Magistrate to show an 
offence triable solely by the Court of Session. 


3. In the above situation, the Magistrate has simply to commit the case to the 
Court of Session for trial. If by error, wrong section of the Penal Code is 
quoted, he may look into that aspect. If facts are made-up to make it a 


Sessions Case, it is perfectly open to the Sessions Court to discharge the 
accused under section 227. 


Duty of Magistrate under section 209.—The Magistrate while exercising powers 
under section 209 is not expected to act mechanically or as a mere post office 
fulfilling an empty formality. He is expected to apply his judicial mind to the 
facts and circumstances of each case and then pass the committal order— 
Shrawan v. Stute of Maharashtra 1976 Mah. LJ 654. He has to consider the 
allegations made against the accused and if, on consideration of the materials, 
it appears to him that the offence is triable exclusively by the Court of Session, 
then alone commit the accused to that court. If. however, it appears that the 
alleged offence is not the one triable exclusively by the Court of Session, then 
he has to proceed with the trial of the case. The consideration by the 
Magistrate at this stage should be confined only to find out if prima facie the 
offence alleged is exclusiveiy triable by the Court of Session. The policy of 
the legislature seems to be that the Court of Session should not be burdened 
with the trial of offences which are not exclusively triable by it. The = 


ec 
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has therefore to be considered at two stages, namely, (i) by the Magistrate in a 


prima facie manner under section 209. and (ii) by the Sessions Court itself under 
section 225—Prem Sukh Lal v. State 1977 Cr. LJ 47. 


In forming the opinion under section 209, the Magistrate is not to weigh the 
evidencë and the probabilities in the case He is not required to hear the 
accused. In other words, he is not to hold a judicial inquiry—Srate v. Jairam 
1976 Cr. LJ 42. Even in cases in which the commitment proceeding was 
pending under the old Code, section 209 is attracted and the Magistrate after 
satisfying himself has to simply commit the case to the Sessions Court—Gohar- 
dhan Mahto v. Mossamat Bari ILR 1975 Pat. 384. 


Whether committal» proceeding i: inquiry.—The proceedings taken by a 
Magistrate under section 209 woas ( '| within the ambit of the term ‘inquiry’ 
and the Magistrate has a power under section 309(2) to remand the accused to 
custody if inquiry under section 209 is aGjourned or postponed by him. Under 
the section it is Magistrate’s duty to satisfy himself whether the case is 
exclusively triable by the Court of Session. Although for this purpose he has 
not to record any evidence, etc., but only to study the papers that have been 
placed before him by the police, the process of study may take time and he may 
be required to adjourn the case to a future date. That process of study which 
makes it appear to the Magistrate that the case was triable exclusively by the 
Court of Session does fall within the expression ‘inquiry’ as defined in section 
2(¢g) of the Code—Swarvop Singh v. State of Rajasthan 1976 Cr. LJ 1655. 


Effect on pending proceedings.—If, under the new Code, the offence has ceased 
to be exclusively triable by the Court of Session and is triable by the Magistrate, 
then no order for commitment cau Fe passed andthe Magistrate must proceed 
to try the case himself. If a Judi ai Magıstrate commits an accused for such 
offence, then the Sessions Judge siiould frame a charge and under section 228 
transfer the case to the court cf the Chief Judicial Magistrate for trial in 
accordance with law as a warrant case instituted on a police report— State v. 
Phula [1976] 78 Punj. LR 293. Where committal enquiries were pending on 
1-4-1974 under the old Code, it was held that in view of proviso to section 
484(2)(a), section 209 became applicable and since under Schedule I of the new 
Code the offences were not triable exclusively by the Court of Session, the 
committal of the case under section 209 to the Session Couit was invalid— State 
of Karnataka v. Abdul Rahman 1976 Cr. LJ 928. The matter would of course 
be different if the commitment proceeding in this behalf was not pending at the 
commencement of the new Code—Adya Prasad v. Rajindera Mahto 1975 Cr. L.J. 
997. In the case of pending committai proceedings the Magistrate must 
submit the case to the Sessions Judge under section 209 without taking any 
evidence —Sakati Narayan v. Bhasani Lachu 1975 Cr. LJ 995. Therefore, if 
by virtue of the new Code the Magistrate is competent to try the offence 
eventually disclosed during the course of or at the close of the inquiry which 
was pending at the commencement of the new Code, the accused cannot be 
committed fer trial to Court of Session though that offence was. under the old 
Code, exclusively triable by a Court of Session—Dwarkanath v. Vithal Tulsiram 
1976 Mah. LJ 714. 


Magistrate has no power to discharge.—Section 209(2) does not empower the 
Magistrate to discharge an accused on the ground that the offence (under section 
302 IPC) did not ‘appear’ to him to have been made out on the material placed 
before him. That power is vested in the Sesstons Judge under section 277— 
State of Karnataka v. S.Y. Kattimani 1976 Cr. LJ 575]. 
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Whether Sub-Divisional Magistrate can commit a cate: tn Visheshwar v. State 
1976 Cr. LJ 52i it has been observed that Sub-Divisional Magistrate cancommit 
a case to the Court of Session under section 209 as his powers have been kept 
intact under section 484(2)(). In Suklideo v. State of Bihar 1976 Or. LJ 
13:0, however, it has been observed that ‘Magistrate’ means Judicial 
Magistrate. As such Sub-Divisional Magistrate m taking cognizance of an 
oflence and in directing the case to be scent to District and Sessions Judge pre- 
sumably under section 209 acts without jurisdiction. 


Commitment in cross-cases.—If one of the two cross cases, one is triable by the 
Magistrate and the other exclusively by the Court of Session, the Magistrate 
has no right to try the other case, and the Court of Session can try the case 
relating to any offence under the Penai Code as provided in section 26. In 
these circumstances the Magistrate must direct that the cross case arising out of 
the same incident requires to be tried by the same Court— Anil Sonavane v. 
State 78 BLR 325. When all the offences in question were not exclusively 
triable by the Court of Session but triable by a Magistrate, there wasno question 
about the Magistrate being satisfied that these were exclusively triable by the 
Court of Session. Section 484(2)(a) or 209 is not applicable to the case. 
The order of commitment was, therefore, neither legal nor made in accordance 
with law—State v. Bikash Chandra Majumdar 1976 Cr. LJ 1800. 


Committal proceedings and the accused.—F rom the various judicial decisions, the 
following propositions have emerged in so far as the accused is concerned : 


1. Commitment without furnishing papers.—Committal orders can be passed 
without furnishing papers to the accused under section 207—Lakshmi 
Brahman v. State 1976 Cr. LJ 118. 


2. Non-production of accused at committal proceeding.—The object of section 
209 is that the commitment order should not be passed, when the accused 
is absconding or has never been brought before the Magistrate at all. Non- 
production of the accused before the Magistrate at the time of commitment 
when they were in jail, is a mere irregularity and is curable under section 
465(1)—Onkar Singh v. State 1976 Cr. LJ 1774. 


3. Release on bail.—The Committing Court cannot release the accused on bail 
in cases of offences which are punishable with death or imprisonment for 
life since that power is vested, under section 437, only in the High Court 
or the Court of Session. But the Magistrate acting under section 209 can 
cancel the bail order which is passed under section 167(2)—Ghela Ramshi 
v. State 1975-76 Mah. Cr. 299 and remand the accused to custody while 
committing the case, provided that he considers it necessary to do so— 
Kapoor Singh v. State of Haryana 1975 Cr. LJ 1007. But it is open to 
the accused to move for bail again either to the Court of Session or the 
High Court for granting fresh bail on merits—Prem Charan v. State of 
UP 1976 Cr. LJ i451. One of the main features of section 209 is that the 
Committing Magistrate has been given power to admit a person to bail, 
though such person may be in custody at the time of commitment of the 
case to the Court of Session. The High Court has no power to direct the 
committing Magistrate that in the event of committing the case to the Court 
of Session if the accused person is not in custody. he shall take bail from 
him for appearance before the Court of Session. Such a direction. if 
given, will amount to taking away the discretionary power given to him 


under clause (b) of section 209—Rewatdan v. Stete of Rajasthan 1975 
Cr. LJ 691. 
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Examination of approver —Whether mandatory.—The examination of the approver 
Is a condition precedent to the passing of the committal order. Section 306 
concerning tender of pardon which is a special provision should be read with 
section 209 which is a general provision. The Magistrate taking cognizance of 
offence does not examine the approver, the entire committal proceedings will 
be vitiated—In re. Ramasamy 1976 Cr. LJ 770; State v. Chokkiah & Kishor 
[1975] 2 AP LJ 200. 


Procedure to be followed when there is a complaint case and police investigation 
in respect of the same offence. 


210. (1) When in a case instituted otherwise than on a police report (here- 

inafter referred to as a complaint case), it is made to appear to the 
Magistrate, during the course of the inquiry or trial held by him, that an 
investigation by the police is in progress in relation to the offence which is 
the subject-matter of the inquiry or trial held by him, the Magistrate shall 
stay the proceedings of such inquiry or trial and call for a report on the matter 
from the police officer conducting the investigation. : 


(2) If a report is made by the investigating police officer under section 173 and 
on such report cognizance of any offence is taken by the Magistrate against 
any person who is an accused in the complaint case, the Magistrate shall 
inquire into or try together the complaint case and the case arising out 
of the police report as if both the cases were instituted on a police report. 


(3) If the police report does not relateto any accused in the complaint case or 
if the Magistrate does not take cognizance of any offence on the police report, 
he shall proceed with the inquiry or trial, which was stayed by him, in accord- 
ance with the provisions of this Code. 


NOTES 


Object of the n2w section. —Sometimes when a serious case is under investiga- 
tion by the police, some of the persons concerned file a complaint and quickly 
get an order of acquittal either by collusion or otherwise. Thereupon the investi- 
gation of the case becomes infructuous leading to miscarriage of justice in 
some cases. To avoid this, the Joint Committee inserted this new section to 
provide that where a complaint is filed and the Magistrate has information that 
the police is also investigating the same offence, the Magistrate shall stay the 
complaint case. If the police report is received in the case, the Magistrate should 
try together the complaint case and the case arising out of the police report. 
But if no such report is received, the Magistrate would be free to dispose of the 
complaint case. This new section is intended to secure that private complainants 
do not interfere with the course of justice. . 


Conditions for applicability of the special procedure.—The conditions for applica- 
bility of the provisions of section 210 are : 


a. there should be a case instituted otherwise than on a police report pending 
enquiry or trial ; 


b. investigation by the police should be in progress in relation to the same 
offence which is the subject of the case ; 


c. areport should be filed by the police officer under section 173 ; and 
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d. the Magistrate should take cognizance of an offence against a person who is 
an accused in the complaint case. 


The section provides a special procedure for trial of cases refered to therein 
and directs that the Magistrate shall enquire into or try the complaint case and 
the case arising out of the police report together, as if both were instituted on a 
police report. The special procedure does not provide for examination of wit- 
nesses for the purpose of framing a charge in the complaint case and, therefore, 
the need for a second cross-examination of the witness for the complainant does | 
not arise. Section 210(2) does not warrant any objection against the examina- 
tion of witnesses mentioned in the complaint case—Annamma v. Antony Chacko 
1976 Mad. LJ (Cr.) 529. 


This is a preventive measure. It is to avoid, as far as possible, taking cognizance 
of the offence again and to avoid separate trials for the same offence or taking 
cognizance of the same offence more than once. The provisions of section 210 
are in perfect accord with the principle that the proper course for a Magistrate 
acting under section 190(1) irrespective of the nature of its trial, is to take cog- 
nizance of the offence only once—Essakutty Haji v. Raman 1974 Mad. LJ 
(Cr.) 675, 


Once the criteria laid down in sub-section (1) are satisfied thenif the Magistrate 
takes cognizance of ‘any offence’ against any person who is an accused in the 
complaint case on the basis of police report, it ishis duty under section 210(2) 
to try the two cases together as if they were instituted on a police report. The 
word ‘any’ does not denote or refer to a particular or specific offence. It suggests 
that it is sufficient if cognizance of ‘an offence’ is taken. Sub-section (2) 
requires two ingredients to be satisfied. They are—(a) On the basis of a police 
report cognizance of an offence, though it may be different from the offence 
mentioned in the complaint, is taken ; and (b) the cognizance of the offence is 
taken against even only one of the persons accused in the complaint 
case. 


Where both the ingredients are satisfied, the procedure to be followed in the 
two cases is as if both were instituted on a police report. Sub-section (3) of 
section 210, whichis couched in negative terms, also shows that as long as 
the police report relates to one of the accused mentioned in the complaint case 
and the Magistrate takes cognizance of an offence on the basis of the 
police report the case wiil fal) under sub-section (2) and the procedure 
t= therein will have to be followed— State v. Har Narain 1976 Cr. 


Case of accused persons not charge-sheeted.—The words ‘relate to any accused’ 
in section 210(3) do not refer to all the accused persons in respect of whom 
the investigation was made but refer tc those accused persons who were charge- 
sheeted for trial in the case. Any other interpretation will nullify the power 
of the Magistrate to hold enquiry under section 262, and would also render 
nugatory the provision of section 319. The merger contemplated by sub- 
section (2) of section 210 holds good only in respect of the complaint case so 
far as it relates to the common accused persons mentioned in the complaint case 
and in the charge-sheet. The said merger does not affect the Magistrate's 
power to proceed against additional accused persons in that case as per section 
319. 


By the said merger the Magistrate also does not lose his right to enquire or 
direct investigation under section 202, into the complaint case in respect of the 
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other accused persons named in the complaint petition. The case against such 
other accused persons must proceed separately—Tikaram Agarwalla v. State 
ILR 1975 Cuttack 1491. 


Whether application necessary.— Tke reading of section 210 makes it clear that 
it is not Necessary that a party should move the court by an application. The 
section casts a duty on the Magistrate to stay the pioceed ngs of the case which 
according to his knowledge or information is also being investigated by the 
police. He should do so without any application being moved by any party— 
Bhim Ram v. Loharu Ram ILR 1975 HP 824. 


CHAPTER XVII 
THE CHARGE 


A. Form of charges 


Contents of charge. 


211. (1) Every charge under this Code shall state the offence with which the 
accused is charged. 


(2) If the law which creates the offence gives it any specific name, the offence 
may be described in the charge by that name only. 


(3) If the law which creates the offence does not give it any specific name, so 
much of the definition of the offence must be stated as to give the accused notice 
of the matter with which he is charged. ` | Š 


(4) The law and section of the law against which the offence is said to have been 
committed shall be mentioned in the charge. 


(5) The fact that the charge is made is equivalent to a statement that every 
legal condition required by law to constitute the offence charged was fulfilled in 
the particular case. 


(6) The charge shal! be written in the language of the Court. 


(7) If the accused, having been previously convicted of any offence, is liable, by 
reason of such previous conviction, to enhanced punishment, or to punishment 
of a different kind, for a subsequent offence, and itis intended to prove such 
previous conviction for the purpose of affecting the punishment which the 
Court may think fit to award for the subsequent offence, the fact, date and 
place of the previous conviction shall be stated in the charge ; and 
if such statement has been omitted, the Court may add it at any time before 


sentence is passed. ' 


Illustrations 


(a) Ais charged with the murder of B. This is equivalent to a statement that 
A’s act fell within the definition of murder given in sections 299 and 300 of 
the Indian Pena! Code (45 of 1860), that it did not fall within any of the gene- 
ral exceptions of the said Code; and that it did not fall within any. of 
the five exceptions to section 300, or that, if it did fall within Exception 1, one 
or other of the three provisos to that exception applied to it. 


(b) Ais charged under section 326 of thc Indian Penal Code (45 of 1860), 
with voluntarily causing grievous hurt to B by means of an instrument for 
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shooting. This is equivalent to a statement that the case was not provided 
for by section 335 of the said Code, and that the general exceptions did not 


apply to it. 


(c) A is accused of murder, cheating, theft, extortion, adultery or criminal 
intimidation, or using a false property-mark. The charge may state that A 
committed murder, or,cheating, or theft, or extortion, or adultery, or criminal 
intimidation, or that he used a false property-mark, without reference to the 
definition of those crimes contained in the Indian Penal Code (45 of 1860) ; but 
the sections under which the offence is punishable must in each instance, be refer- 
red to in the charge. 


(d) A is charged under section 184 of the Indian Penal Code (45 of 1860) 
with intentionally obstructing a sale of property offered for sale by the lawful 
authority of a public servant. The charge shouid be in those words. 


NOTES 


Uniform rule about language of Court.—Section 211 corresponds to section 221 

of the old Code. Sub-section (6) of section 221 of the old Code had provided 

that in the Presidency-towns the charge should be written in English and else- 

where it should be written either in English or inthe language of the Court. This 

distinction has been done away with. The new provision now lays down 

a uniform rule that the charge shall be written in the language of the 
ourt. 


Particulars as to time, place and person. 


212. (1) The charge shall contain such particulars as to the time and 

place of the alleged offence, and the person (if any) against whom, 
or the thing (if any) in respect of which, it was committed, as are reason- 
ably sufficient to give the accused notice of the matter with which he is 
charged. | 


(2) When the accused is charged with criminal breach of trust or dishonest 
misappropriation of money or other movable property, it shall be suffi- 
cient to specify the gross sumor, as the case may be, describe the movable 
property in respect of which the offence is alleged to have been com- 
mitted, and the dates between which the offence is alleged to have been 
committed, without specifying particular items or exact dates, and the 
charge so framed shall be deemed to be a charge of one offence within the mean- 
ing of section 219 : 


Provided that the time included between the first and last of such dates shall not 
exceed one year. 


NOTES 


Requirement of time, place and person and exception in certain cases.—This sec- 
tion corresponds to section 222 of the old Code. Sub-section (1) lays down the 
important general rule that full particulars as to the time and place of the 
offence and as to the person against whom or the thing in respect of which the 
offence was committed should be given in the charge. Sub-section (2) provides a 
limited relaxation of the rule in a case of criminal breach of trust or of dis- 
honest misappropriation. In these two cases itis sufficient to specify the gross 
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sum embezzeled or misappropriated and the dates between which the offence 
was committed, subject to the limitation that the interval hetween the first and 
the last of such dates shall not exceed one year. The charge so framed 
shail be deemed to be a charge of one offence within the meaning of 
section 219. 


When manner of commitiing offence must be stated. 


213. When the nature of the case is such that the particulars mentioned 

In sections 211 and 212 do not give the accused sufficient notice of the 
matter with which he is charged, the charge shall also contain such particulars 
of the maaner in which the alleged offence was committed as will be sufficient 
for that purpose. 


Illustrations 


(a) A is accused of the theft of a certain article at a certain time and place. The 
charge need not set out the manner in which the theft was effected. 


(b) A is accused of cheating B at a giventime and place. The charge must set 
out the manner in which A cheated B. 


(c) A is accused of giving false evidence at a given time and place. The charge 
must set out that portion of the evidence given by A which is alleged to be 
false. | i : 


(d) A is accused of obstructing B, a public servant, in the discharge of his 
public functions at a given time and place. The charge must set out the manner 
in which A obstructed B in the discharge of his functions. 


(e) A is accused of the murder of B at a given time and place. The charge need ` 
not state the manner in which A murdered B. 


(f) Ais accused of disobeying a direction of the law with intent to save B 
from punishment. The charge must set out the disobedience charged and the law 
infringed. 


Words in charge taken in sense of law under which offence is punishable. 


214. In every charge words used in describing an offence shall be deemed to 
have been used in the sense attached to them respectively by the law 
under which such offence is punishable. 


Effect of errors. 


215. No error in stating either the offence or the particulars required to 

be stated in the charge, and no omission to state the offence or those 
particulars, shall be regarded at any stage of the case as material, unless the 
accused was in fact misled by such error or omission, and it has occasioned a 
failure of justice. 


Illustrations 


(a) A is charged under section 242 of the Indian Penal Code (45 of 1860), with 
“having been in possession of counterfeit coin, having known atthe time 
when he became possessed thereof that such coin was counterfeit,” the 
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word “fraudulently” being omitted in the charge. Unless it appears 
that A was in fact misied py this omission, the error shail not be regarded as 


material. 


(b) Ais charged with cheating B, and the manner inwhich he cheated 
Bis not set out in the charge, or is set out incorrectly. A defends himself, 
call witnesses and gives his own account of the transaction. The Court may 
infer from this that the omission to set out the manner ofthe cheating is not 
material. 


(c) Ais charged with cheating B, and the manner in which he cheated B 
is not set out in the charge. There were many transactions between A and 
B, and A had no means of knowing to which of them the charge referred, 
and offered no defence. The Court may infer from such facts that 
the omission to set out the manner of the cheating was, in the case, a material 
error. 


(d) A ischarged with the murder of Khoda Baksh on the 21st January, 1882. In 
fact, the murdered person’s name was Haidar Baksh, and the date of the 
murder was the 20th January, 1882. A was never charged with any murder but 
one, and had heard the inquiry before the Magistrate, which referred exclusively 
to the case of Haidar Baksh. The Court may infer from these facts that A was 
not misled, and that the error in the charge was immaterial. 


(e) A was charged with murdering Haidar Baksh on the 20th January, 1882, 
` and Khoda Baksh (who tried to arrest him for that murder) on the 21st January, 
1882. When charged for the murder of Haider Baksh, he was tried for the 
murder of Khoda Baksh. The witnesses present in his defence were witnesses in 
the case of Haidar Baksh. The Court may infer from this that A was misled, 
and that the error was material. 


NOTES 


Sections 213 to 215 correspond to sections 223 to 225 of the old Code, respect- 
ively, without any change in the old provisions. 


Court may alter charge. 


216. (1) Any Court may alter or add te any charge at any time before judg- 
ment is pronounced. 


(2) Every such alteration or addition shall be read and explained to the 
accused. 


(3) If the alteration or addition te a charge is such that proceeding imime- 
diately with the trial is not likely, in the opinion of the Court, to prejudice the 
accused in his defence or the prosecutor in the conduct of ike case, 
the Court may, in its discretion, after such alteration or addition has been 
made, proceed with the trial as if the altered or added charge had been the 
original charge. 


(4) If the alteration or addition is such that proceeding immediately with the 
trial is likely, in the opinion of the Court, to prejudice the accused or the prose- 
cutor as aforesaid, the Court may either direct a new trial or adjourn the trial 
for such period as may be necessary. 
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(5) Uf the ollence stated in the altered or added charge is one for the prose- 
cution of which previous sanction is necessary, the case shall not be preceeded 
with until such sanction is obtained, unless sanction has been already obtained — 
for a prosecution on the same facts as those on which the altered or added 
charge is founded. amie 


NOTES 


Omission ef mention of jury trial.—This section cembines the provisions of 
sections 227 to 230 of the old Code. Sub-section (1) which corresponds to sub- 
section (1) of section 227 of the old Code does away with the words “or, in the 
case of triais by jury before the Court of Session or High Court, before 
the verdict of the jury is returned” in view of the aboliticn of trial by jury. 


Recall of witnesses when charge altcred. 


217. Whenever a charge is altered or added to by the Court after the com- 
mencement of the trial, the prosecutor and the accused shall be 
allowed— 


(a) to recall or resummon, and examine with reference to such alteration 
or addition, any witness who may have been examined, unless the 
Court, for reasons to be recorded in writing, considers that the pro- 
secutor or the accused, as the case may be, desires to recall or re- 
examine such witness for the purpose of vexation or delay or for 
defeating the ends of justice ; 


(b) also to call any further witness whom the Court may think to be 
material. 


. U NOTES 


When the court can refuse to recall a witness.—Yhis section corresponds to 
section 231 of the old Code. Under the old section it was provided that when- 
ever a charge was altered or added to by the Court after the commencement 
of the trial, the prosecutor andthe accused should be allowed “to recall or 
resummon and examice, with reference to such alteration or addition, any 
witness already examined’’. Where an application was made for re-summon- 
ing such witnesses, the Court was bound‘to grant it, and could not 
refuse it on the ground that the accused would not be prejudiced or even on 
the ground that the alteration was of such a nature that it could not affect 
the evidence—Ramcelinga v. Emp. AIR 1929 Mad. 200 and Nagendra Nath v. 
Emp. AIR 1932 Cal. 486. Now it has been provided that when a charge 
is altered after the commencement of the trial, a Court may refuse to re- 
summon or re-examine a witness if it considers that the application therefor 
has been made for the purpose of vexation or delay or for defeating the ends 
of justice. Similar power of refusal is.vested in the Magistrate while acting 
under sections 243(2) and 247 on an application for issue of a process for 
compelling attendance of a witness or production of a document. 


B. Joinder of charges 


Separate charges for distinct offences. 


218. (1) For every distinct offence of which any person is accused there shall 
be a separate charge, and every such charge shall be tried separately : 
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Provided that where the accused person, by an application in writing, so 
desires and the Magistrate is of opinion that such person is not likely to be 
prejudiced thereby, the Magistrate may try together all or any number of the 
charges framed against such person. 


(2) Nothing in sub-section (1) shall affect the operation of the provisions of 
sections 219, 220, 221 and 223. 
Illustration 


A is accused of a theft on one occasion, and of causing grievous hurt on 
another occasion. A must be separately charged and separately tried for the 
theft and causing grievous hurt. 


NOTES 


Relief to accused.—This section corresponds to section 233 of the old Code. 
It lays down, like the old Code, that for every distinct offence there should be 
a separate charge and each charge, except incertain specified cases as refer- 
red to insections 219, 220, 221 and 223, should be tried separately. This 
is necessary to ensure fair trial to the accused. It has also been provided that 
where the accused himself wants a joint trial or a joinder of charges, the 
Court may allow the same notwithstanding the strict rules inthe other 
provisions. This provision is designed to give relief to the accused if the 
rules regarding joinder of charges work to his detriment. There was no such 
provision in the old Code. 


The expression ‘“‘distinct offence’’ which occurs in this section has heen 
fully explained by the Supreme Court in the case of Banwari Lal v. Union 
of India AIR 1963 SC 1620. 


Three offences of same kind within year may be charged together. 


219. (1) When a person is accused of more offences that one of the same 

kind committed within the space of twelve months from the first to 
the last of such Offences, whether in respect of the same person or not, he 
may be charged with, and tried at one trial for, any number of them not 
exceeding three. | Po 


(2) Offences are of the same kind when they are punishable with the same 
amount of punishment under the same section of the Indian Penal Code (45 
of 1860) orof any special or local law : ar 


Provided that, for the purposes of this section, an offence punishable under 
section 379 of the Indian Penal Code (45 of 1860) shall be deemed to be an 
offence of the same kind as an offence punishable under section 380 of the 
said Code, and that an offence punishable under any section of the said Code, 
or of any special or local law, shall be deemed to be an offence of the same 
kind as an attempt to commit such offence, when such an attempt is an offence. 


NOTES 


Sub-sections (1) and (2).—This section corresponds to section 234 of the old 
Code. Sub-section (1) provides that not more than three offences of the same 
-y committed within a period of twelve months are triable at one trial 
ub-section (2)lays down the principle as to when offence m 
as being “of the same kind”. kb: sas 
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Trial for more than one offence. 


220. (1) If. in one series of acts so connected together asto form the same 
transaction, more offences than one are committed by the same person, 
he may be charged with, and tried at one trial for, every such offence. 


(2) When a person charged with one or more offences of criminal breach of 
trust or dishonest misappropriation of property as provided in sub-section (2) 
of section 212 or ingub-section (1) of section 219, is accused of commit- 
ting, for the purpose of facilitating qr concealing the commission of that 
offence or those offences, one or more offences of falsification of accounts, he 
may be charged with, and tried at one trial for, every such offence. 


(3) If the acts allegeJ constitute an offence falling within two or more sepa- 
rate definitions of any law in force for the time being by which offences are 
defined or punished, the person accused of them may be charged with, and 
tried at One trial for, each of such offences. 


(4) If several acts, of which one or more than one would by itself or them- 
selves constitute an Offence, constitute when combined a different offence, the 
person accused of them may be charged with, and tried at one trial for the 
offence constituted by such acts when combined, and for any offence constituted 
by any one, or more, of such acts. 


(5) Nothing contained in this section shall affect section 71 of the Indian Penal 
Code (45 of 1860). b 7 


Illustrations to sub-section (1) 


(a) A rescues B, a person in lawful custody, and in so doing causes grievous 
hurt to C, a constable in whose custody B was. A may be charged with, and 
convicted of, offences under sections 225 and 333 of the Indian Penal Code (45 
of 1860). x ` £ 


(b) A commits house-breaking by day with intent to commit adultery, and 
commits, in the house so entered, adultery with B’s wife. A may be: sepa- 
rately charged with, and convicted of, offences under sections 454 and 497 of the 
Indian Penal Code (45 of 1860). 


(c) A entices B, the wife of C, away from C, with intent to commit adultery 
with B, and then commits adultery with her. A may be separately charged 
with, and convicted of, offences under sections 498 and 497 of the Indian Penal 
Code (45 of 1860). 


(d) A has in his possession several seals, knowing them to be counterfeit and 
intending to use them for the purpose of committing several forgeries punish- 
able under section 466 of the Indian Penal Code. A may be separately charged 
with, and convicted of, the possession of each seal under section 473 of the 
Indian Penal Code (45 of 1860). 


(e) With intent to cause injury to B, A institutes a criminal proceeding against 
him, knowing that there is no just cr lawful ground for such proceeding, and 
also falsely accuses B of having committed an offence, knowing that there 
is no just or lawful ground for such charge. A may be separately cltarged 
with, and convicted of, two offences under section 211 of the Indian .Penal 
Code (45 of 1860). 


(f) A, with intent to cause injury to B, falsely accuses him of having com- 
mitted an offence, knowing that there is no just or lawful ground for such 
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' —_ ; ; ; ; j he 

On the trial, A gives false evidence against B, intending there 
= L be convicted of a capital offence. A may be separately charged 
with, and convicted of, offences under sections 211 and 194 of the Indian Penal 


Code (45 of 1860). 


(g) A, with six others, commits the offences of rioting, grievous hurt and 
assaulting a public servant endeavouring in the discharge of his duty as such 
to suppress the riot. A may be separately charged with, and convicted of, 
offences under sections 147, 325 and 152 of the Indian Penal Code (45 of 1860). 


(h) A threatens B, C and D at the same time with injury to their persons with 
intent to cause alarm to them. A may be separately charged with, and convicted 
of, each of the three offences under section 506 of the Indian Penal Code (45 


of 1860). 


The separate charges referred to in illustrations (a) to (h), respectively, may 
be tried at the same time. 
Illustrations to sub-section (3) 


(i) A wrongfully strikes B with a cane. A may be separately charged with, 
and convicted of, offences under sections 352 and 323 of the Indian Penal Code 


(45 of 1860). 


(j) Several stolen sacks of corn are made over to A and B, who knew they 
are stolen property, for the purpose of concealing them. A and B 
thereupon voluntarily assist each other to conceal the sacks at the bottom of 
a grain-pit. A and B may be separately charged with, and convicted of, offences 
under sections 411 and 414 of the Indian Penal Code (45 of 1860). 


(k) A exposes her child with the knowledge that she is thereby likely to 
cause its death. The child dies in consequence of such exposure. A may be 
separately charged with, and convicted of, offences under sections 317 and 
304 of the Indian Penal Code (45 of 1860). 


(1) A dishonestly uses a forged document as genuine evidence, in order to 
convict B,a public servant, of an offence under section 167,of the Indian 
Penal Code. A may be separately charged with, and convicted of, offences under 
sections 471 (read with section 466) and 196 of that Code (45 of 1860). 


Illustration to sub-section (4) 


(m) A commits robbery on B, and in doing so voluntarily causes hurt to him. 
A may be separately charged with, and convicted of, offences under sections 
323, 392 and 394 of the Indian Penal Code (45 of 1860). 


NOTES 


This section corresponds to section 235 of the old Code. Sub-section (2) 
is a new one which has been inserted on the basis of the recommendation of 
the Law Commission. While recommending the insertion of this sub-section, 
the Law Commission. observed : 


Joinger of charges in regard to offence of misappropriation, etc.—‘‘The applica- 
tion of section 235, particularly in relation to conspiracies, has been dealt 
within a number of decisions of the Supreme Court—Purshottam Das Dalmia 
v. The State AIR 1961 SC 1589; R.K. Dalmia v. Delhi Administration [1963] 
I SCR 253; State v. Ganeshwar Rao AIR 1963 SC 1850 and the scope of 
the section in this respect is now well settled. There is some controversy [see 
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case-law discussed in Sriram v. The State AIR 1956 All. 466] as to whether 
the joinder of three charges of criminal breach of trust or misappropriation 
with three charges of falsification of accounts connected with those offences 
is permissible, even when all the offences have been committed within the 
space of twelve months. A charge specifying the gross sum, framed with 
reference to section 222(2), is no doubt a charge of one offence within the 
meaning of section 234, but this legal, fiction contained in section 222(2) is 
only for the purposes of section 234—D.K. Chandra v. The State AIR 1952 
Bom. 177 ; Krishna Murthy v. Abdul Subhan AIR 1962 Mys. 128. While the 
falsification -of accounts connected with a single act of misappropriation can 
be said to form the same transaction and consequently a joint trial of the 
two offences is permissible under section 235(1), it is not permissible to try 
together even two offences of misappropriation and two connected falsification 
of accounts, much less a series of misappropriations charged as one offence 
under section 222(2) and all the connected falsifications of accounts. 


This position creates practical difficulties. Criminal breach of trust (or mis- 
appropriation) is often accompanied by falsification of accounts (or analogous 
offences) committed either to facilitate the breach of trust or to conceal its 
commission. The exclusion of such connected offences of falsification of 
accounts from the fiction created by section 222(2) deprives this section of its 
usefulness in many cases. While misappropriation on several occasions within 
a year accompanied by falsification of several items in the account books may 
be fairly described as parts of the same transaction, the several acts of falsifying 
the accounts cannot be clubbed together in one charge.” 


Where it is doubtful what offence has been committed. 


221. () If a single act or series of acts is of such a nature that it is doubtful 

which of several offences the facts which can be proved will constitute, 
the accused may be charged with having committed all or any of such 
offences, and any number of such charges may be tried at once ; or he may be 
charged in the alternative with having committed some one of the said offences. 


(2) If in such a case the accused is charged with one offence, and it appears 
in evidence that he committed a different offence for which he might have been 
charged under the provisions of sub-section (1), he may be convicted of the 
offence which he is shown to have committed, although he was not charged 
with it. 

Illustrations 


(a) A is accused of an act which may amount to theft, or receiving stolen 
property, or criminal breach of trust or cheating. He maybe charged with 
theft. receiving stolen property, criminal breach of trust and cheating, or he 
may be charged with having committed theft, or receiving stolen property, or 
criminal breach of trust or cheating. . 


(b) In the case mentioned, A is only charged with theft. It appears that he 
committed the offence of criminal breach of trust, or that of receiving stolen 
goods. He may be convicted of crimina! breach of trust, or of receiving stolen 
goods (as the case may be), though he was not charged with such offence. 


(c) A states on oath before the Magistrate that ke saw B hit C with a club. 
Before the Sessions Court A states cn oath that B never hit C. A may be 
charged in the alternative and convicted of intentionally giving false evidence, 
although it cannot be proved which of these contradictory statements was false. 
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NOTES 


Sub-sections (1) and (2) of this section correspond respectively to sections 236 
and 237 of the old Code. 


Views of Calcutta High Court.—Interpreting the provisions of old section 236 
which are incorporated in this sub-section, the Calcutta High Court in the case 
of /stahar Khandkar v. Emperor AIR 1936 Cal. 796 had observed : 


“The confusion which has arisen about the interpretation of section 236 is due 
to the way in which it is worded. What is really meant seems to be if, a single 
act or series of acts is of such a nature that it is doubtful which of several offences 
has been committed if the facts as alleged by the prosecution are established, the 
accused may be charged with the commission of all or any of such offences. The 
facts which can be proved are only ascertained after the completion of the trial 
and therefore the charge cannot be made to depend on them ; moreover in 
the terms of the section, the doubt must arise from the nature of the act or series 
of acts, andthe doubt would arise because of the inferences which might be 
drawn from those acts.” 


Views of Bombay High Court.—Later on in the case of--Emperor v. Kasinath 
AIR 1942 Bom. 71 (FB) where the prcse2ution was in doubt as the age of a girl 
who was alleged to have been kidnapped or abducted, the Bombay High Court 
dissenting from the above view of the Calcutta High Court, observed : 


“The condition on which the section comes into operation must be complied 
with, and there must be a single act or series of acts of a certain nature, and 
the nature must raise a doubt about which of several offences the facts which 
can be proved, will constitute. But we think that doubt may include a 
doubt as to what exact facts within the ambit of the series of acts postulated 
can be proved. At the time the charge is framed, the prosecution can never 
know exactly what facts they will succeed in establishing. The most promising 
witness may break down in cross-examination ; and in our view the prosecution 
are entitled to say : ‘If we prove certain of our alleged facts, then such and such 
an offence will be committed ; but if we prove other of such facts, then it will 
be another offence’, and to charge the offences in the alternative. That is the 
exact case here, the prosecution being in doubt whether thev could prove that the 
girl was under sixteen. We think illustration (a) to section 236 shows that the 
Calcutta view of the section is too narrow.” 


Correct view. —This view is accepted as a correct view. Thus if the offending 
act or series of acts alleged in the case is of such a nature that it may, depending 
on facts that can be proved at the trial, constitute one or more than one, of 
several offences and doubt exists as to the particular offence or offences with 
which the accused should be charged, he may be charged with, and tried at one 


trial for all or any of such offences, or he may be charged with having commit- 
ted in the alternative one or the other of such offences. 


Conditions for application of sub-section (2).—The old section 237. which is incor- 
porated in this sub-section, was the subject matter of interpretation in the case 
of Begu v. Emperor ATR 1925 PC 131. In this case several accused were charged 
under section 302 of IPC, but as regards some of them the evidence did not 
sufficiently or definitely prove that they were present at and had taken part in the 
murder. It was, however, found that they had wrapped up the corpse. placed 
it on a horse, and gone away with it. These accused were convicted under section 
201 of I.P.C. though not charged thereunder and their convictions were upheld 
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by the Lahore High Court. The case went up tothe Privy Council. Dismissing 
the appeal, the Privy Council observed : 


“The illustration (to sections 237) makes the meaning of these words quite plain. 
A man may be convicted of an offence, although there has been no charge in 
respect of it, if the evidence is such as to establish a charge that might have been 
made. That is what happened here. The three men who were sentenced to 
rigorous imprisonment, were convicted of making away with the evidence of the 
crime by assisting in taking away the body. They were not charged with that 
formally, but they were tried on evidence which brings the case under section 
237.” Later in the case of Thakur Shah AIR 1943 PC 192 the Privy Council 
emphasised that the wide power to convict the accused of a crime not charged 
is subject to two conditions, namely, (1) that the crime of which the accused was 
found guilty was established by the evidence, and (2) that having regard to the infor- 
mation available to the prosecuting authorities, it was doubtful which of one 
or more offences would be established by the evidence.” 


When offence proved included in offence charged. 


222. (1) When a person is charged with an offence consisting of several parti- 

culars, a combination of some only of which constitutes a complete minor 
offence, and such combination is proved, but the remaining particulars are not 
proved, he may be convicted of the minor offence, though he was not charged 
with it. 


(2) When a person is charged with an offence and facts are proved which reduc- 
ed it to a minor offence, he may be convicted of the minor offence, although he 
is not charged with it. 


(3) When a person is charged with an offence, he may be convicted of an attempt 
to commit such offence although the attempt is not separately charged. 


(4) Nothing in this section shall be deemed to authorise a conviction of any 
minor offence where the conditions requisite for the initiation of proceedings in 
espect of that minor offence have not been satisfied. 


Illustrations 


(a) À is charged, under section 407 of the Indian Penal Code (45 of 1860), with 
criminal breach of trust in respect of property entrusted to him as a carrier. 
It appears, that he did commit criminal breach of trust under section 406 of that 
Code in respect of the property, but that it was not entrusted to him as a 
carrier. He may be convicted of criminal breach of trust under the said 
section 406. 


(b) A is charged, under section 3250fthe Indian Penal Code (45 of 1860), with 


causing grievous hurt. He proves that he acted on grave and sudden provocation. ` 
He may be convicted under section 335 of that Code. 


NOTES 


This section corresponds to section 238 of the old Code except sub-section (4) 
which has been substituted for the old sub-section (3). 


Charge for attempt to commit an offence.—Sub-section (3) provides that when a 
person is charged with an offence, he may be convicted of an attempt to commit 
that offence although such attempt is not separately charged. Ithas been held 
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that conviction for abetment would not be permissible where the accused was 
only charged with the substantive offence. Padmanaba v. Emperor [1910] ILR 33 
Mad. 264: Emperor v. Ragya AIR 1924 Bom. 432 ; Hulas Chandra. v. Emperor 
AIR 1927 Cal. 63 ; Hirasa v. Emperor AIR 1947 Pat. 350; Chote v. Emperor 
AIR 1948 All. 168 ; Narvir Chand v. The State AIR 1952 MB 17. However, in 
the case of Samuel John v. Emperor A\R 1935 All. 935 a conviction for abetment 
of rape was upheld though the offence charged was one of rape, and the abet- 
ment was treated as a ‘minor’ offence under sub-section (2) of section 238. 


Conviction for minor offence when permissible under sub-section (4).—While 
suggesting substitution of sub-section (3) of old section 238 by new sub-section 
(4), the Law Commission observed : 


“While section 238(3) saves the provisions of section 198 and section 199, it 
is incomplete in that it does not refer to the other analogous sections which also 
require a complaint or sanction for taking cognizance of particular offences. 
For example, sections 195, 196 and 196A also require the complaint of a parti- 
cular person or authority for the offences dealt withtherein ; and sections 197 and 
197A require the previous sanction of the Government for prosecution in respect 
of certain offences. It appears to be desirable to make it clear, in section 238, 
that a conviction for a minor offence is not authorised where the requirements 
impcsed by the law for the initiation of proceedings in respect of the minor 
offence have not been complied with. This clarification will incidentally help 
to codify the proposition that ‘‘section 238 must yield to section 195S’’--Kantir 
Missir v. Emperor AIR 1930 Pat. 98. Thus, where the complaint is of an 
offence under section 211, Indian Penal Code, there cannot be a conviction 
under section 182 on the ground that the latter is a minor offence. The Supreme 
Court has also observed that the provisions of section ]95 cannot be evaded by 
the device of charging a person with an offence to which it does not apply, and 
then convicting him of an offence to which it does, upon the ground that such 
latter offence is a ‘‘minor offence’’-—Basir-ul-Hug v. State of West Bengal AIR 
1953 SC 293, 


This aspect of the matter may be illustrated by the facts in an Aliahabad case 
[Narain Singh v. Emperor AIR 1925 All. 129]. wherein a sentence under section 
173, indian Penal Code, was set aside by the High Court. The Magistrate's 
explanation, that he took cognizance under section 225B, Indian Penal Code, 
and convicted the accused under section 173 by virtue of section 238, Code of 
Criminal Procedure, was not accepted, as there was no complaint of a public 
servant as required by section 195.” 


What persons may be charged jointly. 


223. The following persons may be charged and tried together, namely :— 


(a) persons accused of the same offence committed in the course of the same 
transaction ; 


(b) persons accused of an offence and persons accused of abetment of, or 
attempt to commit, such offence ; : 


(c) persons accused of more than one offence of the same kind. within the 


meaning of section 219 committed by them jointly within the period of 
twelve months ; 


(d) persons accused of different offences committed in the course of the 
same transaction ; 
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(e) persons accused of an offence which includes theft, extortion, cheating, 
or criminal misappropriation, and persons accused of receiving or retain- 
ing, Or assisting in the disposal or concealment of, property possession 
of which is alleged to have been transferred by any such offence com- 
mitted by the first named persons, or of abetment of or attempting to 
commit any such last named offence ; 


(f) persons accused of offences under sections 411 and 414 of the Indian 
Penal Code (45 ef 1860) or either of those sections in respect of stolen 
property the possession of which has been transferred by one offence ; 


(g) persons accused of any offence under Chapter XII of the Indian Penal 
Code (45 of 1260) relating to counterfeit coin and persons accused of 
any other offence under the said Chapter relating to the same coin, or 
of abetment of or attemptingto commit any such offence ; and the 
provisions contained in the former part of this Chapter shall, so far as 
may be, apply to all such charges : r 


Provided that where a number of persons are charged with separate offences and 
such persons do not fallwithin any of the categories specified in this section, 
the Magistrate may, if such persons by an application in writing, so desire, and 
if he is satisfied that such persons would not be prejudicially affected thereby, 
and it is expedient so to do, try all such persons together. 


NOTES 


This section corresponds to section 239 of the old Code, except the small variations 
made in sub-clauses (b) and (e) and the addition of a proviso to clause (g). 


Grammatical amendment in old clause (b).—A small grammatical amendment to 
the old corresponding clause has been made in orcer to give the present form of 
the clause. 


Inclusion of ‘cheating’ in sub-clause (e).—In the corresponding provisions of the 
old clause, the word ‘‘cheating’’ has been inserted in order to include the offence 
of cheating within the purview of this clause so that persons accused of Cheating 
and those accused of offences connected with the possession of property obtain- 
ed by cheating may be tried together. This amendment was suggested by the 
Joint Committee of Parliament. 


Order to be passed only if expedient, sub-clause (g).—-Proviso to this clause is a 
new addition. The Joint Committee had amended this proviso in order that the 
wide discretion given to the Magistrate thereunder may be regulated further by 
specifically providing that the order would be passed only if it is expedient. 


When persons to be charged and tried jointly.— This section lays down whe 
persons may be charged and tried jointly. In the case of State of Andhra Prades 
v. Ganeshwar Rao AIR 1963 SC 1850, the Supreme Court has elucidated the 
provisions of the old section 239 which correspond to the provisions of this 
section. The clauses of this section are not mutually exclusive. Itis permissible 
to combine the provisions cf two or more clauses. Joint trials of several persons 
partly by applying one clause and partly by applying another clause is permis- 
sible. 


Conspiracy and offence committed in pursuance thereto.—The Privy Council, in 
the case of Babulal v. Emperor AIR 1938 PC 130, has held that the offence 
of conspiracy and any offence committed in pursuance of the conspiracy are to 


178 CRIMINAL PROCEDURE CODE Secs. 224 - 225 


be regarded as forming part of the same transaction for purposes of section 235 
(new section 220) and persons accused of such offences can be tried under 


section 239(d). 


Withdrawal of remaining charges on conviction on one of several charges. 


224. When a charge containing more heads than one is framed against the 

~ ` same person, and when a conviction has been had on one or more of them, 
the complainant, or the officer conducting the prosecution, may, with the consent 
of the Court, withdraw the remaining charge or charges, or the Court of itsown 
accord may stay the inquiry into, or trial of, such charge or charges and such 
withdrawal shall have the effect of an acquittal on such charge or charges, unless 
the conviction be set aside, in which case the said Court (subject to the order of 
the Court setting aside the conviction) may proceed with the inquiry into, or 
trial of, the charge or charges so withdrawn. 


NOTES 


This section corresponds to section 240 of the old Code without any change in 
the old provision. 


CHAPTER XVIII 
TRIAL BEFORE A COURT OF SESSION 


Trial to be conducted by Public Prosecutor. 


225. In every trial before a Court of Session, the prosecution shall be conduct- 
ed by a Public Prosecutor, ` 


NOTES 


Section 225 corresponds to section 270 of the old Code. 


Procedure for ‘ial before Court of Session—summarised.—Sections 225 to 237 
deal with the procedure in trials before a Court of Session. This procedure is 
practically the same as that prescribed for the trial of warrant-cases by a Magis- 
trate with slight variations. At the first hearing the Public Prosecutor will open 
the case and the Judge. after going through the record and hearing the submis- 
sions of the accused, if any, will consider whether there are sufficient grounds 
for proceeding against the accused. If, in his opinion, there are no such grounds. 
he shall discharge the accused. Otherwise, he shall frame a charge which shall 
be read out and explained to the accused and his plea will be recorded. If he 
pleads guilty, the Judge may convict him. Otherwise, a date will be fixed for 
hearing of evidence for the prosecution. The accused will have the right to 
cross-examine witnesses. Witnesses may be recalled for cross-examination. If after 
hearing the evidence and examining the accused and hearing the arguments, the 
Judge considers that there is no evidence to support the prosecution. he shall acquit 
the accused. Otherwise, the accused shall be called upon to enter on his defence 
and adduce his evidence for which there will be an adjournment. After the 
completion of the defence evidence, the prosecution and the defence will be 
heard and the Court will deliver judgment. If the judgment is one of conviction, 
the accused will be given an opportunity to make his representation. if any, on the 
punishment proposed to be awarded and such representation shall be taken into 


z 
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consideration before imposing the sentence. This last provision has been made be- 
cause it may happen that the accused may have some grounds to urge for giving 
him consideration in regard to the sentence such as that he is the bread-winner 
of the family of which the Court may not be made aware during the trial. 


The procedure to be followed in the case of a prosecution for defamation 
against high dignitaries and public servants now contained in section 198E has 
been incorporated in section 237 with some modifications. 


Opening case for prosecution. 


226. When the accused appears or is brought before the Court in pursuance 

of a commitment of the case under section 209, the prosecutor shall open 
his case by describing the charge brought against the accused and stating by 
what evidence he proposes to prove the guilt of the accused. 


NOTES 


Section 226 corresponds to section 286(1) of the old Code without any change in 
the old provision. 


Discharge. 


227. If, upon consideration of the record of the case and the documents sub- 

mitted therewith, and after hearing the submissions of the accused and the 
prosecution in this behalf, the Judge considers that there is not sufficient ground for 
proceeding against the accused, he shall discharge the accused and record his 
reasons for so doing. 


NOTES 


Section 227 corresponds to section 251A(2) of the old Code without any change 
in the old provisions. 


Object of the section.—It is clear from the provision that the Sessions Judge: 
has the power to discharge an accused if after perusing the record and hearing 
the parties he comes to the conclusion that there is not sufficient ground for 
proceeding against the accused. The object of the provision regarding recording: 
of reasons is to enable the superior court to examine the correctness of the 
Sessions Judge’s order of discharging the accused. The High Court in exercise of 
its power under section 482, is entitled to go into the reasons given in the order 
and to determine for itself whether the order is justified by the facts and cir- 
cumstances of the case and quash a proceeding if it comes to the conclusion 
that allowing the proceedingto continue would be an abuse of the process of 
the court or that the ends of justice require that the proceedings ought to be 
quashed—State of Karnataka v. L.M. Muniswamy AIR 1977 SC 1489. 


Framing of charge. 


228. (1) If, after such consideration and hearing as aforesaid, the Judge is 
of opinion that there is ground for presuming that the accused has 
committed an offence which— 


(a) is not exclusively triable by the Court of Session, he may, frame a 
charge against the accused and, by order, transfer the case for trial to 
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the Chief Judicial Magistrate, and thereupon the Chief Judicial Magis- 
trate shall try the offence in accordance with the procedure for the trial 
of warrant-cases instituted on a police report ; 


(b) is exclusively triable oy the Court, he shall frame in writing a charge 
against the accused. : 


(2) Where the Judge frames any charge under clause (b) of sub-section (1). the 
charge shall be read and explained to the accused and the accused shall be 
asked whether he pleads guilty of the offence charged or claims to be tried. 


NOTES 


Power of Sessions Judge to transfer case to CIM.—This section corresponds to 
section 251A(3) and (4) of the old Code. An amendment was made in this 
section by tie Joint Committee of Parliament. Under the original provisions, as 
was observed by the Joint Committee, “the Sessions Judge had only two 
alternatives open to him. If he considered that there was no sufficient ground 
for proceeding against the accused he had to discharge the accused. Otherwise, 
he had to proceed with the trial. There may, however, be cases intermediate 
between these two where although an offence has been made out, it might not 
be an offence exclusively triable by a Court of Session or the Judge might 
consider that the offence was not sufficiently serious and could be tried by a 
Court of Magistrate. The Committee has, therefore, amended the section to 
confer on the Sessions Judge the power to direct that the case may be 
transferred for trial to the court of the Chief Judicial Magistrate.” 


The Judge has been given discretion to frame a charge and then order the trans- 
fer of the case in clause (a) of section (1). 


Scope of sections 227 and 228.—As has been observed by the Supreme Court in 
State of Bihar v. Ramesh Singh AIR 1977SC 2018 reading the two provisions 
in sections 227 and 228 together, it would be clear that, at the beginning and 
initial stage of the trial, the truth, veracity and effect of the evidenge which the 
_ Prosecutor proposes to adduce are not to be meticulously judged. Nor is any 
weight to be attached to the probable defence of the accused. The judge is 
not obliged, at that stage of the trial, to consider in any detail and weigh ina 
sensitive balance whether the facts, if proved, would be incompatible with the 
“‘nnocence of the accused or not. The standard of test and judgment which is 
to be finally applied before recording a finding regarding the guilt or otherwise 
of the accused is not exactly to be applied at the stage of deciding the matter 
under section 227 or section 228. At that Stage the Court is not to see whe- 
ther there is sufficient ground for conviction of the accused or whether the trial 
is sure to end in conviction. Strong suspicion against the accused. if the matter 
remains in the region of suspicion, cannot take the place of proof of his guilt 
at the conclusion of the trial. But at the initia] stage if there is a strong sus- 
picion which leads the court to think that there is ground for presuming that 
the accused has committed an offence then it is not open to the Court to say 
that there is no sufficient ground for proceeding against the accused. The 
Presumption of the guilt of the accused which is to be drawn at the initial 
Stage is only for the purpose of deciding prima facie whether the Court should 
proceed with the trial or not. The evidence. which the Prosecutor proposes 
to adduce to prove the guilt of the accused. even if fully accepted before it is 
challenged in cross-examination or rebutted by the defence evidence. if any. 
cannot show that the accused committed the Offence, then there will be no 
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sufficient ground for proceeding with the trial. An exhaustive list of the cir- 
cumstances to indicate as to what will lead to one conclusion or the other is 
neither possible nor advisable. If the scales of pan as to the guilt or inno- 
cence of the accused are something like even at the conclusion of the trial, 
then, on the theory of benefit of doubt, the case is to end in his acquittal. But 
if, on the other hand, it is so at the initial stage of making an order under sec- 
tion 227 or section 228, then in such a situation ordinafily and generally the 
order which will have to be made will be one under section 228 and not under 
section 227. 


Conviction on plea of guilty. 


229 If the accused pleads guilty, the Judge shall record the plea and may, in 
his discretion, convict him thereon. 


NOTES 


Whether accused’s pleader can plead to the charge.—This section corresponds to 
sections 251A(5) and 271(2) of the old Code. With reference to section 251A(5), 
several High Courts have considered the question whether in a warrant-case the 
pleader of the accused can be allowed to plead to the charge—Dorabshah ILR 
50 Bom. 250 ; Champa AIR 1950 Ca!. 161 and Kaenchanbai AIR 1959 MP 150. 
The view taken by the courts is that if the accused is present, his plea must 
be recorded even though his pleader is present, but if the attendance of the 
accused has been dispensed with, the pleader can be allowed to plead to the 
charge. 


Date for prosecution evidence. 


230. If the accused refuses to plead, or does not plead, or claims to be tried 

or is not convicted under section 229, the Judge shall fix a date for the 
examination of witnesses, and may, on the application of the prosecution, issue 
any process for compelling the attendance of any witness or the production of 
any document or other thing. : | | 


NOTES 


Provisions re. non-acceptance of guilty plea and issue of process for prosecution. 
witnesses.—The section corresponds to sections 251A(6) and 272 of the old Code. 
Sub-section (6) of section 251A of the old Code provided that if the accused 
refused to plead, or did not plead, or claimed to be tried, the date for the exa- 
mination of witnesses should be fixed. It did not, however, cover the case 
where the accused pleaded guilty but the plea was not accepted by the Court 
under section 251A(5), the corresponding new section being 229. Further, there 
was no express provision in sub-section (6) or elsewhere for the issue of process 
to compel the attendance of prosecution witnesses. Most of the High Courts 
have expressed the view that a process can be asked for —Public Prosecutor AIR 
1965 AP 162; Paban AIR 1965 Cal. 387 ; Phulloo AIR 1966 All. 18 ; but this 
lacuna was judicially noticed in the case of State v. Shib Charan AIR 1962 Ori. 
157. The new provision takes care of this lacuna. 


Evidence for prosecution. 


23]. (1) On the date so fixed, the Judge shall proceed to take all such e-vi 
dence as may be produced in support of the prosecution. 
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(2) The Judge may, in his discretion, permit the cross-examination of any wit- 
ness to be deferred until any other witness or witnesses have been examined or 
recall any witness for further cross-examination. 


Acquittal. 


932. If, after taking the evidence for the prosecution, examining the accused 

` and hearing the prosecution and the defence on the point, the Judge 
considers that there is no evidence that the accused committed the offence, the 
Judge shall record an order of acquittal. 


Entering upor defence. 


233. (1) Where the accused is not acquitted under section 232, he shall be 
` called upon to enter on his defence and adduce any evidence he may 
have in support thereof. 


(2) If the accused puts in any written statement, the Judge shall file it with the 
record. 


(3) If the accused applies for the issue of any process for compelling the atten- 
dance of any witness or the production of any document or thing, the Judge 
shall issue such process unless he considers, for reasons to be recorded, that 
such application should be refused on the ground that it is made for the pur- 
pose of vexation or delay or for defeating the ends of justice. 


Arguments. 


234, When the examination of the witnesses (if any) for the defence is com- 
plete, the prosecutor shall sum up his case and the accused or his plea- 
der shall be entitled to reply : 


Provided that where any point of law is raised by the accused or his pleader, 
the prosecution may, with the permission of the Judge, make his submissions 
with regard to such point of law. mM 


NOTES 


Section 231 corresponds to sections 251A(7)and 286, section 232 to section 
289(2) and (3), section 233 to sections 251A(8) and (9) and 289 (4), and 
section 234 corresponds to sections 290 and 292, of the old Code without any 
change in the old provisions. 


Scope of sections 232 and 233.—Under section 232, a Sessions Judge has to 
decide whether there is evidence to show commission of offence, but at that 
stage he should not consider what value should be attached to such evidence. 
If he finds that there is no evidence, then he has power to acquit the accused. 
It is necessary for the Sessions Judge to look into the prosecution evidence and 
material brought out of the accused’s examination and then decide whether 
there is any evidence or not to show the commission of offence—Kumar v. State 
of Karnataka 1976 Cr. LJ 925. 


The law confers an important statutory right upon the accused person to take his 
chance of acquittal up to the stage of section 232. Till then he is not bound or 
obliged to disclose the names of his witnesses. If the Judge did not acquit him 
under section 232, he has to call upon him (the accused) to enter on his defence. 
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At that stage the accused must apply for issue of process for summoning his 
witnesses. It is not legal to pass a blanket order calling upon both the prose- 
cution and the defence to produce evidence immediately after framing a charge 
against the accused. Any denial of this right to lead evidence in support of 
= would vitiate the whole trial—Prem v. State of Haryana 1975 Cr. LJ 


Judgment of acquittal år conviction. 


235. (1) After hearing arguments and points of law (if any), the Judge shall 
give a judgment in the case. 


(2) If the accused is convicted, the Judge shall, unless he proceeds in accordance 
with the provisions of section 360, hear the accused on the question of sentence, 
and then pass sentence on him according to law. 


NOTES 


New provision in the section.—Section 235 corresponds to section 309 of the old 
Code in a revised form with the addition of new provision in sub-section (2), 
namely, ‘hear the accused on the question of sentence. This important and 
salutary provision has been explained below in detail. 


Law Commission's observation on the new provision.—The Law Commission 
merely observed (in a foot-note) that “the requirement about hearing the accu- 
sed on the question of sentence before passing sentence has been added as a 
desirable provision”. This provision has been made “because it may happen 
that the accused may have some grounds to urge for giving him consideration 
in regard tothe sentence such as that he is the bread-winner of the family of which 
the Court may not be made aware during the trial”. 


SC on true construction of S. 235(2).—The Supreme Court has in Santa Singh v. 
State of Punjab AIR 1976 SC 2386 brought out “true construction” of section 
235(2) of the new Code and held that it requires that in every trial before a 
Court of Session, there must first be a decision asto the guilt of the accused. 
The court must, in the first instance, deliver a judgment convicting or acquit- 
ting the accused. If the accused is acquitted, no further question arises. But 
if he is convicted, then the court has to “hear the accused on the question of 
sentence”, and then pass sentence on him according to law. When a judgment 
is rendered convicting the accused, he is, at that stage to be given an opportu- 
nity to be heard in regard to the sentence and it is only after hearing him that 
the court can proceed to pass the sentence. 


Hearing provision mandatory.—The hearing as contemplated by section 235(2) 
is not confined merely to hearing oral submissions, but is intended to give an 
opportunity to the prosecution and the accused to place before the court facts 
and material relating to various factors bearing on the sentence. If these matce- 
rials and facts are contested by either side, hearing contemplates production 
of evidence for establishing the same. This provision is “mandatory” and 
deviation from it “cannot be described as mere irregularity in the course of 
trial”. The Court set aside the sentence of death imposed on the accused 
(appellant) by the trial Court on the ground that the requirement of this new 
provision “was not complied with inasmuch as no opportunity was given to 
the appellant after recording his conviction, to produce material and make 
submissions in regard to the sentence to be imposed on him”. The non-com- 
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pliance with the new provision the Court observed, ‘‘amounts to bypassing an im- 
portant stage of the trial” and by omitting it altogether the trial cannot be said 
to be as contemplated in the Code. This deviation constitutes disobedience to 
an express provision of the Code as to the mode of the trial and hence cannot 
be regarded as a mere irregularity. It goes to the root of the matter and the 
resulting irregularity is of such acharacter that it vitiates the sentence. As such, 
failure of justice must be regarded as implicit and section 465 cannot in the 
circumstances have any application in such case. 


No such provision in old Code.—There was no such provision in the old Code 
of Criminal Procedure and under it, whatever the accused wished to submit in 
regard tothe sentence had to be stated by him before the arguments in the case 
concluded and the judgment was delivered and ‘‘there was no separate stage for 
being heard in regard to sentence” The accused under the old Code had to 
produce material and make his submissions in regard to sentence ‘‘on the 
assumption” that he was ultimately going to be convicted and as this was 
“most unsatisfactory” the legislature introduced the new provision in the new 
Code. 


Importance of sentencing.—Describing section 235(2) as one in consonance 
with the modern trends in penalogy and sentencing procedures, the Court ob- 
served: In modern criminal jurisprudence, “sentencing is an important stage 
in the process of administration of criminal justice—as important as the adjudi- 
cation of guiit and that (sentencing) should receive serious attention of the 
Court. A proper sentence was the amalgam of many factors such as the 
nature and circumstances of the offence—extenuating or aggravating—the 
prior criminal record of the offender, his age, employment, educational 
background, home life, sobriety and social adjustment, emotional and 
mental condition, prospects for rehabilitation and the possibility of return of 
the offender to normal life in the community. It was because of these factors 
inthe matter of sentencing that the legislature felt, in introducing this new 
provision for this purpose, a separate stage should be provided after conviction 
when the Court can hear the accused in regard to these factors and thenpass a 
‘proper sentence on the accused. 


Hearing how done.—lit is necessary for this purpose that facts of social and 
personal nature—sometimes altogether irrelevant, if not injurious at the stage 
of fixing the guilt—may have to be brought to the notice of the Court when the 
actual sentence is determined. The relevant material ‘may be placed before 
the Court by means of affidavits, but if either party disputes the correctness or 
veracity of the material sought to be produced by the other an opportunity 
would have to be given to the party concerned tolead evidence for the purpose of 
bringing such material on record”. The hearing on the question of sentence 
would be rendered devoid of all meaning and content and it would become an 
idle formality if it were confined merely to bearing oral submissions without 
any opportunity being given to the parties, particularly to the accused, to pro- 
duce material in regard to various factors bearing on the question of sen- 
tence. š 


Social purpose of section 235(2).—The imperative language of sub-section (2) 
leaves no room for doubt that after recording the finding of guilt and the order 
of conviction, the Court is under an obligation to hear the accused on the ques- 
tion of sentence unless it releases him on probation of good conduct or after 
admonition under section 360. The right to be heard on the question of sen- 
tence has a beneficial purpose, for a variety of facts and considerations bearing 
on the sentence can, in the exercise of that right, be placed before the Court. 
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The social compulsions, the presence of poverty, the retributive instinct to seek 
an extra-legal remedy, the sense of being wronged, the lack of means to be 
educated inthe difficult art of an honest living, the parentage, the heredity— 
all these and similar other considerations can, hopefully and legitimately, tilt 
the scales on the propriety of sentence. The mandate of section 235(2) must, 


therefore, be obeyed in its letter and spirit. 


Whether failure to hear entails remand.—But failure on the part of the convict- 
ing court to hear an accused on the question of sentence does not necessarily 
entail a remand to that Court in order to afford to the accused that opportu- 
nity. The Supreme Court has in Dagdu v. State of Maharashtra AIR 1977 SC 
1579 observed that the fact that in Santa Singh v. State of Punjab AIR 1976 SC 
2386 the Court remanded the matter to the Sessions Court does not spell out 
the ratio of the judgment to be that in every such case there has to be a remand. 
Remand is an exception, not the rule, and ought therefore to be avoided as far 
as possible in the interests of expeditious, though fair, disposal of cases. As 
has been observed in that case there is no mandatory direction for remanding 
a case in Santa Singh v. State of Punjab, nor is remand the inevitable recipe of 


section 235(2) —per Goswami, J. 


Higher Court can intervene in case of failure to hear.—If, for any reason, there- 
fore, the Court omits to hear an accused on the question of sentence, and the 
accused makes a grievance of it in the higher court, it would be open to that 
court to remedy the breach by giving a hearing to the accused on the question 
of sentence. The opportunity has to be real and effective, which means that 
the accused must be permitted to adduce before the court all the data which he 
desires to adduce on the question of sentence. Accordingly, in Dagdu v. State 
of Maharashtra AIR 1977 SC 1579 the Supreme Court itself heard the submis- 
sions on the question of death sentence imposed upon the accused before con- 


firming the sentence. 


Section not applicable in case of minimum sentence.—As observed by the 
Supreme Court in TJarlok Singh v. State of Punjab AIR 1977 SC 1747, the- 
object of section 235(2) is to give a fresh opportunity to the convicted person 
to bring to the notice of the Court such circumstances as may help the Court 
in awarding an appropriate sentence having regard to the personal, social and 
other circumstances of the case. Of course, when it is a case of conviction 
under section 302 IPC if the minimum sentence is imposed the question of pro- 
viding an opportunity under section 235 would not arise. 


Failure to hear not to affect conviction.—Failure to give such anopportunity will 
not, however, affect the conviction under any circumstances. 


Appellant court can also give hearing on sentence.—\t may well be that in many 
cases sending the case back to the Sessions Court may lead to more expense, 
delay and prejudice to the cause of justice. In such cases it may be more 
appropriate for the appellant court to give an opportunity to the parties in 
terms of section 235(2) to produce the material they wish to adduce instead of 
going through the exercise of sending the case back to the trial court. This 
may, in sO many cases, save time and help secure prompt justice—Tarlok Singh 
v. State‘of Punjab AIR 1977 SC 1747. 


Previous conviction. 


236, In a case where a previous conviction is charged under the provisions of 
sub-section (7) of section 211, and the accused does not admit that he 
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i i i he 
been previously convicted as alleged in the charge, the Judge may, after h 
- mt — ‘ine said accused under section 229 or section 235, take evi- 
dence in respect of the alleged previous conviction, and shall record a finding 
there on: 


Provided that no such charge shall be read out by the Judge nor shall the accus- 
ed be asked to plead thereto nor shall the previous conviction be referred to by 
the prosecution or in any evidence adduced by it, unless and until the accused 
has been convicted under section 229 or section 235. 


NOTES 
This section corresponds to sections 310 and 251A(13) of the old Code. 


Procedure in cases instituted under section 199(2). 


237. (1) A Court of Session taking cognizance of an offence under sub section 

(2) of section 199 shall try the case in accordance with the procedure for 
the trial of warrant-cases instituted otherwise than on a police report before a 
Court of Magistrate : 


Provided that the person against whom the offence is alleged to have been com- 
mitted shall, unless the Court of Session, for reasons to be recorded, otherwise 
directs, be examined as a witness for the prosecution. 


(2) Every trial under this section shall be held in camera if either party ihereto 
so desires or if the Court thinks fit so to do. 


(3) If, ia any such case, the Court discharges or acquits all or any of the accused 
and is of opinion that there was no reasonable cause for making the accusation 
against them or any of them, it may, by its order of discharge or acquittal, direct 
the person against whom the offence was alleged to have been committed (other 
than the President, Vice-President or the Governor of a State or the Adminis- 
trator of a Union territory) to show cause why he should not pay compensation 
to such accused or to each or any of such accused, when there are more than 
one. 


(4) The Court shall record and consider any cause which may be shown by the 
person so directed, and if it is satisfied that there was no reasonable cause for 
making the accusation, it may, for reasons to be recorded, make an order that 
compensation to such amount not exceeding one thousand rupees, as it may 
determine, be paid by such person to the accused or to each or any of them. 


(5) Compensation awarded under sub-section (4) shall be recovered as if it were 
a fine imposed by a Magistrate. 


(6) No person who has been directed to pay compensation under sub-section (4) 
shall, by reason of such order, be exempted from any civil or criminal liability in 
respect of the complaint made under this section : 


Provided that any amount paid to an accused person under this section shall be 
taken into account in awarding compensation to such person in any subsgguent 
civil suit relating to the same matter. 


(7) The person who has been ordered under sub-section (4) to pay compensation 


may appeal from the order, in so far as it relates to the payment of compensation, 
to the High Court. 
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(8) When an order for payment of compensation to an accused person is made, 
the compensation shall not be paid to him before the period allowed for the 


presentation of the appeal has elapsed, or, if an appeal is presented, before the 
appeal has been decided. 


NOTES 


Procedure for dealing with defamation of high dignitaries.—This section corres- 
ponds to the provisions of sub-sections (5) to (11) of section 198 of the old Code. 
The Joint Committee considered that the procedure to be adopted by a Court of 
Session, while dealing with an offence of defamation of the persons mentioned in 
sub-section (2) of section 199, namely, President of India, Vice-President of 
India, Governor of a State, Administrator of a Union Territory, Minister of the 
Union or of a State or of a Union Territory or any other public servant, should 
be the procedure prescribed for the trial of a warrant-case instituted on a comp- 
laint before a Court of Magistrate because the procedure prescribed for a Court 


of Session would not be appropriate for these cases. The provision was accordingly 
modified. 


CHAPTER XIX 
TRIAL OF WARRANT-CASES BY MAGISTRATES 


A. Cases instituted on a police report 


= Compliance with section 207. 


238, When, in any warrant-case instituted on a police report, the accused 
appears or is brought before a Magistrate at the commencement of the 


trial, the Magistrate shall satisfy himself that he has complied with the provisions 


of section 207. = 


NOTES 


Procedure summarised.—Chapter XIX deals with the procedure regulating the trial 
of warrant-cases by Magistrates upon a police report and otherwise than on a 
police report and also with the conclusion of trial. Sections 238 to 250 corres- 
pond to sections 250 to 259 of the old Code. Under section 239, if a Magistrate 
discharges the accused at the initial stage on finding the charge to be groundless, 
he is required to record his reasons for doing so. A specific provision has been 
added to confer a power on the Magistrate tosummon witnesses. As in the case of 
sessions trial, the accused has been given an opportunity to make representation 
on the question of sentence before.the Court passes any sentence after conviction. 
To discourage frivolous complaints, section 250 enables the Court to award com- 
pensation to the accused if there was no reasonable ground for accusation and 
thus the scope of the corresponding old section 250 has been widened. Further, 
the amount of compensation for an accusation without reasonable cause has 
been raised from half the amount of the fine to the full amount of fine. 


Section 238 corresponds to section 251A(1) of the old Code. The provisions of 
the corresponding old section have been revised in the light of the insertion of 
section 207 whereunder the duty to supply documents referred to therein to the 
accused, has now been cast on the Magistrate instead of on the police which was 
the case under the old Code. 
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When accused shall be discharged. 


-onsidering the police report and the documents sent with it 
23). — 173 “i mua _ examination, if any, of the accused as 
the Magistrate thinks necessary and after giving the prosecution and the s.e 
an opportunity of being heard, the Magistrate considers the charge against the 
accused to be groundless, he shall discharge the accused, and record his reasons 
for so doing. 


NOTES 


Magistrate’s duty to record reasons for discharge of accused.—This section 
corresponds to section 251 A(2) of the old Code. Sub-section (2) of that section 
did not require the Magistrate to record his reasons for discharging the accused. 
As the Magistrate has to reach that conclusion after a proper consideration of 
the documents and hearing both sides and his order of discharge is subject to 
revision, it has been considered necessary that he should record his reasons in 
the order and accordingly a provision has been made to that effect. 


Framing of charge. 


240. (1) If, upon such consideration, examination, if any, and hearing, the 
Magistrate is of opinion that there is ground for presuming that the 
accused has committed an offence triable under this Chapter, which such 
Magistrate is competent to try and which, in his opinion could be adequately 
punished by him, he shall frame in writing a charge against the accused. 


(2) The charge shall then be read and explained to the accused, and he shall be 
asked whether he pleads guilty of the offence charged or claims to be tried. 


Conviction on plea of guilty. 


241. If the accused pleads guilty, the Magistrate shall record the plea and may, 
in his discretion, convict him thereon. 


Evidence for prosecution. 


242. (1) If the accused refuses to plead or does not plead, or claims to be 
tried or the Magistrate does not convict the accused under section 241, 
the Magistrate shall fix a date for the examination of witnesses. 


(2) The Magistrate may, on the application of the prosecution, issue a summons 
to any of its witnesses directing him to attend or to produce any document or 
other thing. 


(3) On the date so fixed, the Magistrate shall proceed to take all such evidence 
as may be produced in support of the prosecution : 


Provided that the Magistrate may permit the cross-examination of any witness to 
be deferred until any other witness or witnesses have been examined or recall any 
witness for further cross-examination. 


Evidence for defence. 


243. (1) The accused shall then be called upon to enter upon his defence and 
produce his evidence ; and if the accused puts in any written statement, 
the Magistrate shall file it with the record. 
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(2) If the accused, after he has entered upon his defence, applies to the Magis- 
trate to issue any process for compelling the attendance of any witness for the 
purpose of examination or cross examination, or the production of any docu- 
ment or other thing, the Magistrate shall issue such process unless he considers 
that such application should be refused on the ground that it is made for the 
purpose of vexation or delay or for defeating the ends of justice and such ground 
shall be recorded by him in writing : 


Provided that, when the accused has cross-examined or had the opportunity of 
cross-examining any witness before entering on his defence, the attendance of 
such witness shall not be compelled under this section, unless the Magistrate is 
satisfied that it is necessary for the ends of justice. 


(3) The Magistrate may, before summoning any witness on an application under 
sub-section (2), require that the reasonable expenses incurred by the witness in 
attending for the purposes of the trial be deposited in Court. 


NOTES 


Sections 240 to 243 incorporate the provisions contained in sub-sections (3) to 
(10) of section 251A of the old Code. 


B. Cases instituted otherwise than on police report 


Evidence for prosecution. 


244, (1) When, in any warrant-case instituted otherwise than ona police 

report, the accused appears or is brought before a Magistrate, the 
Magistrate shall proceed to hear the prosecution and take all such evidence as 
may be produced in support of the prosecution. 


(2) The Magistrate may, on the application of the prosecution, issue a summons 
to any of its witnesses directing him to attend or to produce any document or 
other thing. 


NOTES 


Modification.—This section corresponds to section 252 of the old Code. Tke pro- 
visions of the old section 252 have been revised in the following respects and 
incorporated in the present section : 


a. The words “complaint if any” have been substituted by the word ‘“‘prosecu- 
tion” and the proviso has been omitted. 


b. From the wording of section 252(2) it appeared that the responsibility was 
thrown on the Magistrate to ascertain the names of any persons likely to be 
acquainted with the case and summon such of them as he might consider 
necessary. In order to bring the underlying idea of this sub-section, viz., it is 
the prosecution who should submit a list of witnesses, the sub-section has 
been revised. 


When accused shall be discharged. 


245. {0 If, upon taking all the evidence referred to in section 244, the 

Magistrate considers, for reasons to be recorded, that no case against the 
accused has been made out which, if unrebutted, would warrant his conviction, 
the Magistrate shall discharge him. 
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(2) Nothing in this section shall be deemed to prevent a Magistrate from dis- 
charging the accused at any previous stage of the case if, for reasons to be 
recorded by such Magistrate, he considers the charge to be groundless. 


NOTES 


Discharge a judicial order.—This section corresponds to section 253 of the old 
Code. In view of the comprehensive provision in section 313 relating to exami- 
nation of the accused, the words “and making such examination (if any) of the 
accused as the Magistrate thinks necessary’’, occurring in the old section have 
been considered practically superfluous and therefore omitted. When the Magis- 
trate finds that no prima facie case has been made out against the accused, there 
will be hardly anything about which he could be examined. It has also been 
considered desirable to make it clear that the Magistrate should record his 
reasons for discharging the accused, as an order of discharge is a judicial order 
and subject to revision—L. Naryan v. P. Chellareddi AIR 1961 AP 117. These 
provisions have been revised accordingly. 


Procedure where accused is not discharged. . 


246. (1) If, when such evidence has been taken, or at any previous stage of 
the case, the Magistrate is of opinion that there is ground for presuming 
that the accused has committed an offence triable under this Chapter, which such 
Magistrate is competent to try and which, in his opinion, could be adequately 
punished by him, he shall frame in writing 4 charge against the accused. 


(2) The charge shall then be read and explained to the accused, and he shall be 
asked whether he pleads guilty or has any defence to make. 


(3) If the accused pleads guilty, the Magistrate shall record the plea, and may, 
in his discretion, convict him thereon. 


(4) If the accused refuses to plead, or does not plead or claims to be tried or if 
the accused is not convicted under sub-section (3), he shall be required to state, 
at the commencement of the next hearing of the case, or, if the Magistrate for 
reasons to be recorded in writing so thinks fit, forthwith, whether he wishes to 
cross-examine any, and, if so, which, of the witnesses for the prosecution whose 
evidence has been taken. 


(5) If he says he does so wish, the witnesses named by him shall be recalled and, 
after cross-examination and re-examination (if any), they shall be discharged. 


(6) The evidence of any remaining witnesses for the prosecution shall next be 
taken, and after cross-examination and re-examination (if any), they shall also 
be discharged. 


NOTES 


Modifications in old provisions.—This section corresponds to sections 254. 255 
and eg of the old Code. The provisions of the old sections have been revised 
as under : 


Section 254 (old).—(1) Reference to examination of the accused has been con- 
sidered unnecessary and therefore omitted. (2) The opening words of the section 
have been amended to read “If, when such evidence has been taken, or at any 
previous stage of the case,”’. 
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Section 255 (old).—The words “whether he is guilty” occurring in sub-section (1) 
have been replaced by the words ‘whether he pleads guilty” as these have been 
considered more appropriate. 


Evidence for defence. 


247. The accused shall then be called upon to enter upon his defence 
and produce his evidence ; and the provisions of section 243 shall apply 
to the case. 


C. Conclusion of trial 


Acquittal or conviction. 


248. (1) If, in any case under this Chapter in which a charge has been framed, 
_ the Magistrate finds the accused not guilty, he shall record an order of 
acquittal. 


(2) Where, in any case under this Chapter, the Magistrate finds the accused 
guilty, but does not proceed in accordance with the provisions of section 325 or 
section 360, he shall, after hearing the accused on the question of sentence, pass 
sentence upon him according to law. 


(3) Where, in any case under this Chapter, a previous conviction is charged 
under the provisions of sub-section (7) of section 211 and the accused does not 
admit that he has been previously convicted as alleged in the charge, the Magis- 
trate may, after he has convicted the said accused, take evidence in respect of the 
alleged previous conviction, and shall record a finding thereon : 


Provided that no such charge shall be read out by the Magistrate nor shail the 
accused be asked to plead thereto nor shall the previous conviction be referred to 
by the prosecution or in any evidence adduced by it, unless and until the 
accused has been convicted under sub-section (2). 


Absence of complainant. 


249. When the proceedings have been instituted upon complaint, and on any 

day fixed for the hearing of the case, the complainant is absent, and the. 
offence may be lawfully compounded or is not a cognizable offence, the Magistrate 
may, in his discretion, notwithstanding anything hereinbefore contained, at any 
time before the charge has been framed, discharge the accused. 


NOTES 


Section 247 corresponds to sections 256(1) and 257; section 248 to sections 
258 and 251A(11), (12) and (13) and section 249 corresponds to section 259, 


of the old Code. 
Purport of section 248(2).—Section 248(2) gives an opportunity to both parties 
to bring to the notice of the court facts and circumstances which will help 


personalize the sentence from a reformative angle. It is fundamental to put such 
provision to dynamic judicial use—Md. Giasuddin v. State of AP AIR 1977 SC 


1926. 
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Compensation for accusation without reasonable cause. 


750. (1) If, in any case instituted upon complaint or upon information given 

` to a police officer or to a Magistrate, one or more persons Is or are 
accused before a Magistrate of any offence triable bya Magistrate, and the Magis- 
trate by whom the case is heard discharges or acquits all or any of the accused, 
andis of opinion that there was no reasonable ground for making the accusation 
against them or any of them, the Magistrate may, by his order of discharge or 
acquittal, if the person upon whose complaint or information the accusation 
was made is present, call upon him forthwith to show cause why he should not 
pay compensation to such accused or to each or any ofsuch accused when there 
are more than one ; or, if such person is not present, direct the issue of a 
summons to him to appear and show cause as aforesaid. 


(2) The Magistrate shall record and consider any cause which such complainant 
or informant may show, and if he is satisfied that there was no reasonabl 
ground for making the accusation, may, for reasons to be recorded, make an 
order that compensation to such amount, not exceeding the amount of fine 
he is empowered to impose, as he may determine, be paid by such complainant 
or informant to the accused or to each or any of them. 


(3) The Magistrate may, by the order directing payment of the compensation 
under sub-section (2), further order that, in default of payment, the person 
ordered to pay such compensation shall undergo simple imprisonment for a 
period not exceeding thirty days. 


(4) When any person is imprisoned under sub-section (3), the provisions of 
sections 68 and 69 of the Indian Penal Code (45 of 1860) shall, so far as may be, 


apply. 
(5) No person who has been directed to pay compensation under this section 


shall, by reason of such order, be exempted from any civil or criminal liability 
in respect of the complaint made or information given by him : 


Provided that any amount paid to an accused person under this section shall 
‘be taken into account in awarding compensation to such person in any subse- 
quent civil suit relating to the same matter. 


(6) A complainant or informant who has been ordered under sub-section (2) 
by a Magistrate of the second class to pay compensation exceeding one 
hundred rupees, may appeal from the order, as if such complainant or infor- 
mant had been convicted on a trial held by such Magistrate. 


(7) When an order for payment of compensation to an accused person is 
made in a case which is subject to appeal under sub-section (6), the compensa- 
tion shall not be paid to him before the period allowed for the presentation 
of the appeal has elapsed, or, if an appeal is presented, before the appeal has 
been decided ; and where such order is made in a case which is not so subject 
to appeal the compensation shall not be paid before the expiration of one 
month from the date of the.order. 


(8) The provisions of this section apply to summons-cases as well as to 
watrant-cases. 


NOTES 


Important changes incorporated in the section.—T his section corresponds to section 
250 of the old Code. The section incorporates the following changes : 
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(i) the words “that accusation against them or any of them was false and 
either frivolous or vexatious” occurring in sub-section (1) of the old section 
have been replaced by the words “that there was no reasonable ground for 
making the accusation against them or any of them” ; 


(ii) the words “that the accusation was false and either frivolous or vexatious” 
Occurring in sub-section (2) of the old section have been replaced by the words 
“that there was no reasonable ground for making the accusation” ; 


(iii) the words “fifty rupees” occurring in sub-section (3) of the old section have 
been replaced by the words “one hundred rupees”. 


While suggesting the above-mentioned amendments, the Law Commission 
observed : 


Law Commission’s observations on the proposed changes.—‘‘We are not, however, 
Satisfied with the scope of the power given to the Court. At present, the Court 
must be satisfied that the accusation was false and either frivolous or vexatious. 
We should have thought that a false accusation wou'd be necessarily vexatious ; 
but that view has not found favour with the Courts, and we understand that 
in very few cases, Magistrates resort to section 250 on the view that its 
requirements are rarely satisfied. To discourage frivolous complaints, it would, 
we feel, be proper to widen the scope of this provision. Itis obvious that a 
complainant who brings a false complaint knowing it to be false needs to be 
punished. Knowledge on the complainant’s part is, however, a subjective 
matter, and in any case hard to prove. We propose to put in its place an objective 
test, namely, the total absence of any reasonable ground for the accusation. In 
most cases, we think this would be the same as actual knowledge of the falsity 
of the accusation. We therefore propose, that in any case where the Magistrate 
acquits or discharges the accused and is further of opinion that there was no 
reasonable ground for making the accusation against them or any of them, he 
may award compensation to the accused. The only other change we suggest is 
that the limit of non-appealable orders under this provision when made by a 
first class Magistrate should be raised from Rs. 50 to Rs. 100. No change in 
the procedure is required.” ~~ % — os i 


CHAPTER XX 
TRIAL OF SUMMONS-CASES BY MAGISTRATES 


Substance of accusation to be stated. 


25]. When in a summons-case the accused appears or is brought before the 
Magistrate, the particulars of the offence of which he is accused shall 

be stated to him, and he shall be asked whether he pleads guilty or has any 

defence to make, but it shall not be necessary to frame a formal charge. 


Conviction on plea of guity. 


252. If the accused pleads guilty, the Magistrate shall record the plea as 
nearly as possible in the words used by the accused and may, in his 
discretion, convict him thereon. 


NOTES 


Attendance of complainant when dispensed with.—Chapter XX regulates the 
procedure to be observed by Magistrates in the trial of summons-cases. Now 
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a specific provision has been made to the effect that where a complainant is 
being represented by a pleader or'an officer conducting prosecution, the 
Magistrate may dispense with the attendance of the complainant. A procedure 
regulating the cases of certain petty offences, where the accused pleads guilty 
to the charge on receipt of summons issued under section 206, has been included 
in this Chapter. 


Plead guilty.—Sections 251 and 252 correspond to sections 242 and 243 of the 
old Code with modifications to make the language used therein unambiguous. 
Old section 242 had provided that the accused “shall be asked if he has any 
cause to show why he should not be tonvicted’’, the intention being to provide 
an opportunity to the accused to plead guilty or not guilty. However, the 
language of sections 242 and 243, asthe Law Commission put it, was likely to 
create the impression that an admission of guilt alone might not be 
sufficient ground for a conviction. Therefore, a straightforward provision 
has been made for the accused to plead guilty or not at that stage. The implica- 
tions of the expressions ‘‘pleading guilty” or “not guilty” are understood by 
all concerned. If the accused pleads guilty, he can be convicted at once; but 
if he does not, the case has to be decided on the evidence. 


Pleader may answer charges.—The change in the language of the old sections 
242 and 243 is also intended to set at rest a controversy that seemed to have 
arisen about the meaning of the old section 242 when considered along with 
section 205. Section 205 enabled a Magistrate issuing a summons for an accused 
to dispense with his personal attendance and to permit him to appear by his 
pleader. This power was mostly used in summons-cases. Yet in such cases also the 
proceedings hadto start with the questioning of the accused about the accusa- 
tion against him and if that questioning had to be personal, the power mentioned 
in section 205 could not be usefully exercised. One view was that in cases where 
the personal attendance of the accused was dispensed with his pleader could 
in his place, plead to the “charge” or make an answer to the statement of 
allegations. The other view was that such an admission of guilt being a serious 
matter, if made negligently by a pleader, it could burden the accused with 
severe penalty, so that the accused alone could make such an admission and 
the questioning of the accused must be intended to be personal. However, the 
modified language of old section 242 when read with section 205 (new) makes 
it clear that where the personal attendance of the accused has been dispensed 
with, his pleader may answer to the charge. 


Conviction on plea of guilty in absence of accused in petty cases. 


253. (1) Where a summons has been issued under section 206 and the accused 
| _ desires to plead guilty to the charge without appearing before the 
Magistrate, he shall transmit to the Magistrate, by post or by messenger, 


a letter containing his plea and also the amount of fine specified in the 
summons. 


(2) The Magistrate may, in his discretion, convict the accused in his absence, 
on his plea of guilty and sentence him to pay the fine specified in the summons, 
and the amount transmitted by the accused shall be adjusted towards that fine, 
or where a pleader authorised by the accused in this behalf pleads guilty on 
behalf of the accused, the Magistrate shall record the plea as nearly as possible 
in the words used by the pleader and may, in his discretion, convict the accused 
on such plea and sentence him as aforesaid. 
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NOTES 


—- — 


New procedure for petty cases.—This is new provision which has been made 
to regulate the procedure where special summons in case of a petty offence has 
been issued under section 206 and the accused desires to plead guilty to the 
charge without appearing before the Magistrate. 


Procedure when not convicted. 


254. (1) If the Magistrate does not convict the accused under section 252 or 

section 253, the Magistrate shall proceed to hear the prosecution and 
take all such evidence as may be produced in support of the prosecution, and also 
to hear the accused and take all such evidence as he produces in his defence. 


(2) The Magistrate may, if he thinks fit, on the application of the prosecution 
or the accused, issue a summons to any witness directing him to attend or to 
produce any document or other thing. 


(3) The Magistrate may, before summoning any witness on such application, 
require that the reasonable expenses of the witness incurred in attending for the 
purposes of the trial be deposited in Court. 


NOTES 


Old section revised.—This section corresponds to section 244 of the old Code. 
The language of sub-section (1) thereof has been revised as it was “‘unneces- 
sarily verbose’’. 

In sub-section (2) the word ‘‘prosecution” has been substituted for the word 
“complainant” in order to cover police cases tesides complaint cases. 


Acquitta! or conviction. - 


255. (1) if the Magistrate, upon taking the evidence referred to in section 
254 and such further evidence, if any, as he may, of his own motion, 
cause to be produced, finds the accused not guilty, he shall record an order of 
acquittal. 

(2) Where the Magistrate does not proceed in accordance with the provisions 
of section 325 or section 360, he shall, if he finds the accused guilty, pass 
sentence upon him according to law. 

(3) A Magistrate may, under section 252 or section 255, convict the accused ` 
of any offence triable under this Chapter, which from the facts admitted or 
proved he appears to have committed, whatever may be the nature of the 
complaint or summons, if the Magistrate is satisfied that the accused would 
not be prejudiced thereby. 


NOTES 


Accused not to be convicted of a different offence.—This section corresponds to 
sections 245 and 246 of the old Code. The words “‘and (if he thinks fit) examine 
the accused” occurring in the old section 245(1) have been excluded from 


the corresponding new section 255(1). 


Further in order to bring out clearly the intention underlying the old section 
246 (corresponding to sub-section (3) of present section 255) that a person 
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accused of a particular offence triable as a summons-case, should not be 
convicted of a totally different and unconnected offence about which he may 
never have been questioned and against which he may never have defended 
himself, a qualifyingclause “if the Magistrate is satisfied that the accused would 
not be prejudiced thereby”, has been added. 


Non-appearance or death of complainant. 


756, (1) If the summons has been issued on complaint, and on the day 

appointed for the appearance of the accused, or any day subsequent 
thereto to which the hearing may be adjourned, the complainant does not 
appear, the Magistrate shall, notwithstanding anything hereinbefore contained, 
acquit the accused, unless for some reason he thinks it proper to adjourn the 
hearing of the case to some other day : 


Provided that where the complainant is represented by a pleader or by the officer 
conducting the prosecution or where the Magistrate is of opinion that the 
personal attendance of the complainant is not necessary, the Magistrate may 
dispense with his attendance and proceed with the case. | 


(2) The provisions of sub-section (1) shall, so far as may be, apply also to cases 
where the non-appearance of the complainant is due to his death. 


NOTES 


£ 


Complainant’s appearance through pleader.—This section corresponds to section 
247 of the old Code. The only change which has been incorporated in the 
present section isto extend the scope of the proviso so as to empower the 
Magistrate to proceed with the case where the complainant is represented by 
his pleader or by the officer conducting the prosecution. 


Complainant’s death.—As to the question whether the complainant’s death ends 
the proceedings in a summons case, the Law Commission observed that asa 
matter of policy, the answer should depend on the nature of the case and the 
stage of the proceedings at which death occurs. The Commission observed : 


“It is impracticable to detail the various situations that may arise and the consi- 
derations that may have to be weighed. We think, in the circumstances, that 
the decision should be left to the judicial discretion of the court, and, the legal 
provision need only be that death and absence stand on the same footing. We 
trust this will in practice work satisfactorily.” eM 


Sub-section (2) of this section is intended to achieve this objective. 


Withdrawal of complaint. 


257. If a complainant, at any time before a final order is passed in any case 
under this Chapter, satisfies the Magistrate that there are sufficient 
grounds for permitting him to withdraw his complaint against the accused, 
or if there be more than one accused, against all or any of them, the Magistrate 
may permit him to withdraw the same, and shall thereupon acquit the accused 
against whom the complaint isso withdrawn... - ` D sa 


NOTES 


Withdrawal when more than one complainant.—This section corresponds to section 
248 of the old Code. The old section, as it was worded, gave rise to a doubt 
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whether the complaint could be withdrawn regarding some of the accused if 
there be more than one. The Law Commission, while suggesting amendments 
to give the section the present form, had observed that this power, like that of 
compounding an offence, should be exercisable concerning each accused 
separately when there are more than one accused. 


Power to stop proceedings in certain cases. 


258. In any summons-case instituted otherwise than upon complaint, a 

Magistrate of the first class or, with the previous sanction of the Chief 
Judicial Magistrate, any other Judicial Magistrate, may, for reasons to be 
recorded by him, stop the preceedings at any stege without pronouncing any 
judgment and where such stoppage of prc ceedings is made after the evidence 
of the principal witnesses has been recorded, pronounce a judgment of acquittal, 
and in any other case, release the accused, and such release shall have the 
effect of discharge. 


NOTES 


Result of stoppage of proceeding.—This section corresponds to section 249 of 
the old Code. The expressions “District Magistrate” and “any other Magistrate” 
occurring in the old section have now been replaced by the expressions “Chief 
Judicial Magistrate” and “any other Judicial Magistrate”? respectively. Besides, 
the provisions of the old section have been modified by the Joint Committee of 
Parliament to give the present shape to the section. The Joint Committee felt 
that ‘“‘stoppage of proceedings as such conveyed no precise idea and that it 
would be more satisfactory to provide for an acquittal or discharge, as the case 
may be. Where the proceedings have made some substantial progress, such as 
when most of the material witnesses have been examined, the result of stoppage 
of proceedings should be an acquittal of the accused whereas if the stoppage 
is done at the early stages it should be a discharge. The Court will pass 
appropriate orders in each case.” Amendments made by the Joint Committee are 
directed to this end. 


Power of Court to convert summons-cases into warrant-cases. 


259. When in the course of the trial of a summons-case relating to an offence 

punishable with imprisonment for a term exceeding six months, it appears 
to the Magistrate that in the interests of justice, the offence should be tried in 
accordance with the procedure for the trial of warrant-cases, such Magistrate 
may proceed to re-hear the case in the manner provided by this Code for the 
trial of warrant-cases and may recall any witness who may have been examined. 


NOTES 


Power of Magistrate to convert cases.—This is a new section added by the Joint 
Committee of Parliament. While suggesting the addition of this section the Joint 
Committee observed: 


wn d the Magistrate should have the power to convert the summons-case into a 
warrant-case in serious cases if he considers it necessary to do so in the interests 
of justice. In such cases the proceedings should commence from the start. The 
need for this has arisen particularly because the scope for adopting summons 
case procedure has been enlarged under the new Code.” 
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CHAPTER XXI 
SUMMAR Y TRIALS 


Power to try summarily. 
260. (D Notwithstanding anything contained in this Code— 


(a) any Chief Judicial Magistrate ; 
(b) any Metropolitan Magistrate ; 


(c) any Magistrate of the first class specially empowered in this behalf by 
the High Court, 


may, if he thinks fit, try in a summary way all orany of the following offences — 


(i) offences not punishable with death, imprisonment for life or imprison- 
ment for a term exceeding two years ; 


(ii) theft, under section 379, section 380 or section 381 of the Indian Penal 
Code (45 of 1860), where the value of the property stolen does not exceed - 
two hundred rupees ; j 


(iii) receiving or retaining stolen property, under section 411 of the Indian 
Penal Code (45 of 1860), where the value of the property does not exceed 
two hundred rupees ; | 


(iv) assisting in the concealment or disposal of stolen property, under 
section 414 of the Indian Penal Code (45 of 1860), where the value of 
such property does not exceed two hundred rupees ; 


(v) offences under sections 454 and 456 of the Indian Penal Code (45 of 
lJ 0); .. "G x 


(vi) insult with intent to provoke a breach of the peace, under section 504, 
and criminal intimidation, under section 506 of the Indian Penal Code 
(45 of 1860) ; 


(vii) abetment of any of the foregoing offences ; 


(viii) an attempt to commit any of the foregoing offences, when such attempt 
' is an offence ; 


(ix) any offence constituted by an act in respect of which a complaint may 
be made under section 20 of the Cattle-trespass Act, 1871 (1 of 1871). 


(2) When, in the course of a summary trial it appears to the Magistrate that 
the nature of the case is such that itis undesirable to try it summarily. the 
Magistrate shall recall any witnesses who may have been examined and proceed 
to re-hear the case in the manner provided by this Code. 


NOTES 


Scope of summary trial widened.—Chapter XXI deals with the procedure in 
summary trials. Under the old Cosc, inc summary trial the summons proce: 'ure 
was required to be followed in summons-cases and the warrant procedure in 
warrant-cases. This distinction has now been done away withand the procedure 
has been simplified by providing that in summary trials all cases should be 
tried by the summons procedure, whether the case is a summons case or a 
warrant-case. The scope of old section 260 to which the present section corres- 
ponds has been widened by including offences punishable with imprisonment 
up to two years instead of six months. | i = 
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Now the Magistrates who can try a case summarily are : 
a. Chief Judicial Magistrate (instead of District Magistrate). 
b. Metropolitan Magistrate (corresponding to Presidency Magistrate). 


c. Magistrate of the first class specially empowered for the purpose by the 


High Court instead of by the State Government, which was the empowering 
authority under the old Code. 


The other changes which have been incorporated in section 260 are consequential 
to the changes made elsewhere in the Code such as the abolition of Benches of 
Magistrates, the enlargement of the definition of a summons-case, etc. 


Summary trial legal but inappropriate.—Section 260 does provide that trial of 
cases should be summary trials but there may be instances where the Magistrate 
may deem it necessary to try the same as regular one. In L.N. Mukhopadhyaya 
v. State ILR 1975 Cuttack 712, it was held that even though it might be held 
that the summary trial was legal, there could be no doubt that the summary 
trial was not appropriate in the instant case. 


Summary trial by Magistrate of the second class. 


261. The High Court may confer on any Magistrate invested with the powers 

of a Magistrate of the second class power to try summarily any offence 
which is punishable only with fine or with imprisonment for a term not 
exceeding six months with or without fine, and any abetment of or attempt to 
commit any such offence. 


NOTES 


Power on JM of second class.—This section corresponds to the section bearing 
the same number in the old Code. In viewof the abolition of Benches of 
Magistrates, summary powers to a limited extent have been conferred on Judicial 
Magistrates of the second class. The power is restricted only to offences punish- 
able for a term not exceeding six months. 


Procedure for summary trials. 


262. (1) In trials under this Chapter, the procedure specified in this Code for 


the trial of summons-case shall be followed except as hereinafter 
mentioned. 


(2) No sentence of imprisonment for a term exceeding three months shall be 
passed in the case of any conviction under this Chapter. 


NOTES 


Summons-case procedure in case of summary trial.—-This section corresponds to 
the section bearing the same number in the old Code. Sub-section (1) of old 
section 262 had provided that in summary trials the procedure prescribed for 
summons-cases shall be followed in summons-cases and the procedure prescri- 
bed for warrant-cases shall be followed in warrant-cases except as mentioned in 
sections 263. 264 and 265 of the old Code. The new section lays down that in all 
summary trials the summons-case procedure should be followed whether the 
case involved is a summons-case or a warrant-case. This is because, as the Law 
Commission put it, no particular advantage would be gained by following the 
more complicated warrant-case procedure in the case to be tried summarily. 
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Record in summary trials. 


263. In every case tried summarily, the Magistrate shall enter, in such form 
` as the State Government may direct, the following particulars, namely :— 


(a) the serial number of the case ; 

(b) the date of the commission of the offence ; 

(c) the date of the report or complaint ; 

(d) the name of the complainant (if any) ; 

(c) the name, parentage and residence of the accused ; 


(f) the offence complained of and the offence (if any) proved, and in case 
coming under clause (ii), clause (iii) or clause (iv) of sub-section (1) 
of section 260, the value of the property in respect of which the offence 
has been committed ; 


(g) the plea of the accused and his examination (if any) ; 
(h) the finding ; 

(i) the sentence or other final order ; 

(j) the date on which proceedings terminated. 


Judgment in cases tried summarily. 


264. In every case tried summarily in which the accused does not plead guilty, 
the Magistrate shall record the substance of the evidence and a judgment 
containing a brief statement of the reasons for the finding. 


NOTES 


Sections 263 and 264 correspond to the sections bearing the same number in 
the old Code. 


Defects in the old provisions.—-The old sections 253 and 264 dealt with the pro- 
cedure to be followed in non-appealable and appealable case respectively. The 
main difference between the two sections was that while in the former no evidence 
need be recorded, in the latter case the Magistrate was required to record the 
substance of the evidence. The defect of this scheme, as the Law Commission 
put it, “is that procedure is made to depend on the result. In other words, if the 
need to record evidence is dependent on appealability, and appealability in turn 
depends on the sentence awarded, then the Magistrate has to decide on the 
guilt of the accused and sentence that should be awarded even before he has 
heard the evidence. This artificiality has led to some conflict inthe interpretation 
of the words ‘in which appeal lies’ appearing in section 264° [see discussion of 
the case-law in Antonio Vincente v. The State AIR 1968 Goa 81]. Another 
shortcoming in the scheme was that the right of revision against a conviction 
and the right of an appeal against acquittal were rendered virtually ineffective in 
so far as the higher Court could not conduct a meaning‘ul enquiry into the 
correctness of the trial court’s order for want of a proper record of the case. 
Accordingly the Law Commission int 1: Fourteenth Report, Vol. 2, page 827, had 
recommended that the substance or evidence should form part of the record of 
the case in appealable and non-appealable cases alike. These defects have now 
been removed from the new Code. 
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Language of record and Judgment. 


265. (1) Every such record and judgment shall be written in the language of 
the Court. 


(2) The High Court may authorise any Magistrate empowered to try offences 
summarily to prepare the aforesaid record or judgment or both by means of an 
officer appointed in this behalf by the Chief Judicial Magistrate and the record 
or judgment so prepared shall be signed by such Magistrate. 


NOTES 


La section corresponds to the section bearing the same number in the old 
ode. 

Judgment in court’s language.—Sub-section (1) of the old section 265 had inter 
alia provided that the language of the record and judgment, if so directed by 
the Court immediately superior, should be in the mother tongue of the presiding 
officer. Further a presiding officer was required to write the record himself but 
in fact the factual particulars of the case used to be recorded by the clerk of 
the Court. The new section takes care of these matters and provides that the 
language of the record and judgment shall be the Janguage of the Court. Other 
changes made inthis section are consequential to the abolition of Benches of 
Magistrates. 


CHAPTER XXII 


ATTENDANCE OF PERSONS CONFINED OR DETAINED IN 
PRISONS 


Definitions. 
266. In this Chapter,— 


(a) “detained”? includes detained under any law providing for preventive 
detention ; 


(b) “prison” includes,— 
(i) any place which has been declared by the State Government, by 
general or special order, to be a subsidiary jail ; 
(ii) any reformatory, Borstal institution or other institution of a like 
nature. 


Power to require attendance of prisoners. 


267. (1) Whenever, in the course of an inquiry, trial or other proceeding 
under this Code, it appears to a Criminal Court,— 

(a) that a person confined or detained in a prison should be brought before 
the Court for answering to a charge of an offence, or for the 
purpose of any proceedings against him, or 

(b) that it is necessary for the ends of justice to examine such person as a 
witness, 

the Court may make an order requiring the officer in charge of the prison to 
produce such person before the Court for answering to the charge or for the 
purpose of such proceeding or, as the case may be, for giving evidence. 
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(2) Where an order under sub-section (1) is made by a Magistrate of the second 
class, it shall not be forwarded to, or acted upon by, the officer in charge of 
the prison unless it is countersigned by the Chief Judicial Magistrate to whom 
such Magistrate is subordinate. 


(3) Every order submitted for countersigning under sub-section (2) shall be 
accompanied by a statement of the facts which,in the opinion of the Magistrate, 
render the order necessary, and the Chief Judicial Magistrate to whom it 1s 
submitted may, after considering such statement, decline to countersign the 
order. 


Power of State Government to exclude certain persons from operation of 
section 267. 


268. (1) The State Government may, at any time, having regard to the 

matters specified in sub-section (2), by general or special order, direct 
that any person or class of persons shall not be removed from the prison in 
which he or they may be confined or detained, and thereupon, so long as the 
order remains in force, no order made under section 267, whether before or 
after the order of the State Government, shall have effect in respect of such 
person or class of persons. — z 


(2) Before making an order under sub-section (1), the State Government shall 
have regard to the following matters, namely :— a 


(a) the nature of the offence for which, or the grounds on which, the person 
or class of persons has been ordered to be confined or detained in prison; 


(b) the likelihood of the disturbance of public order if the person or class 
of persons is allowed to be removed from the prison ; 


(c) the public interest, generally. 


Officer in charge of prison to abstain from carrying out order in certain 
contingencies. 


269. ee the person in respect of whom an order is made under section 


(a) is by reason of sickness or infirmity unfit to be removed from the 
prison ; or 


(5) is under committal for trial or under remand pending trial or pending a 
preliminary investigation ; or 
(c) is in custody for a period which would expire before the expiration of 


the time required for complying with the order and for taking him back 
to the prison in which he is confined or detained ; or 


(d) isa person to whom an order made by the State Government under 
section 268 applies, 


the officer in charge of the prison shall abstain from carrying out the Court’s 
order and shall send to the Court a statement of reasons for so abstaining : 


Provided that where the attendance of such person is required for giving evidence 
at a place not more than twenty-five kilometres distance from the prison, the 


officer in charge of the prison shall not so abstain for the reason mentioned in 
clause (b). 
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Prisoner to be brought to Court in custody. 


270), Subiect to the provisions of section 269, the officer in charge of the 

prison shall, upon delivery of an order made under sub-section (1) of 
section 267 and duly countersigned, where necessary, under sub-section (2) 
thereof, cause the person named in the order to be taken to the Court in which 
his attendance is required, so as to be present there at the time mentioned in 
the order, and shall cause him to be kept in custody in or near the Court until 
he has been examined or until the Court authorises him to be taken back to the 


prison in which he was confined or detained. 


Power to issue commission for examination of witness in prison. 


271. The provisions of this Chapter shall be without prejudice to the power of 

the Court to issue, under section 284, a commission for the examina- 
tion. as a witness, of any person confined or detained ina prison; and the 
provisions of Part B of Chapter XXIII shall apply in relation to the examina- 
tion on commission of any such person in the prison as they apply in relation 
to the examination on commission of anv other person. 


NOTES 


Modifications in old provisions.—Sections 266 to 271 correspond to the provisions 
of the Prisoners (Attendance in Courts) Act, 1955 in so far as they applied to 
Criminal Courts. The following main modifications have, however, been made 
on the basis of the recommendations of the Law Commission contained in the 
Fortieth Report : 


a. The definition of ‘“‘confinement in a prison” has been replaced by a definition 
of ‘‘detained”’ in order to bring within the scope of these provisions those 
persons also who are detained under any law providing for preventive 
detention. 


b. The definition of “State Government” has been omitted. 


c. An order passed by a Magistrate of the second class requiring the officer in 
charge of a prison to bring a person detained before him is now required to 
be countersigned by the Chief Judicial Magistrate instead of the District 
Magistrate. It has now expressly been provided that the Chief Judicial 
Magistrate may decline to countersign such an order. 


d. It has been considered sufficient to authorise the State Government to issue 
executive instructions to prison authorities “for carrying out the purposes” 
of the new provisions instead of authorising the State Government to make 
rules for supplementing these provisions. 


CHAPTER XXIII 
EVIDENCE IN INQUIRIES AND TRIALS 


A. Mode of taking and recording evidence 


Language of Couris. 


272. The State Government may determine what shall be, for purposes 
of this Code, the language of each Court within the State other than the 
-High Court. 
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NOTES 


Power of the State Government to determine the language of Court.—This is a 
new section which specifically empowers the State Government to determine 
the language of each Court within the State other than the High Court. 


Evidence to be taken in presence of accused. 


273. Except as otherwise expressly provided, all evidence taken in the course 

` of the trial or other proceeding shall be taken in the presence of the 
accused, or, when his personal attendance is dispensed with, in the presence of 
his pleader. | 


Explanation : In this section, “accused” includes a person in relation to whom 
any proceeding under Chapter VIII has been commenced under this Code. 


NOTES 


General rule of evidence in a trial.—This section corresponds to section 353 of 
the old Code. It lays down a general rule that at any trial or other proceeding 
under the Code, all evidence shall be taken in the presence of the “accused” or, 
when his personal attendance is dispensed with, in the presence of his pleader. 
The expression ‘accused’ includes a person in relation to whom any proceeding 
under Chapter VIII (Security for keeping the peace and for good behaviour) has 
been commenced. The corresponding provision of the old Code applied only 
to a person who was accused of an offence. =... :-_- 


Record in summons-cases and inquiries. 


274. (1) In all summons-cases tried before a Magistrate, in all inquiries under 

-sections 145 to 148 (both inclusive), and in all proceedings under section 
446 otherwise than in the course of a trial, the Magistrate shall, as the examina- 
tion of each witness proceeds, make a memorandum of the substance of his 
evidence in the language of the Court : 


Provided that if the Magistrate is unable to make such memorandum himself, 
he shall. after recording the reason of his inability, cause such memorandum to 
be made in writing or from his dictation in open Court. 


(2) Such memorandum shall be signed by the Magistrate and shall form part 
of the record. 


NOTES 


Recording of evidence under the old section.—This section corresponds to section 
355 of the old Code. The old section governed the recording of evidence in 
three categories of cases, namely : (i) summons-cases tried before a Magistrate 
other than a Presidency Magistrate ; (ii) cases relating to offences mentioned in 
clauses (b) to (m) of old section 260(1) when tried by a Magistrate of a first or 
second class but not summarily ; and (iii) proceedings under old section 514 
(section 446 new) otherwise than in the case of atrial. The section did not 
refer to the language in which the evidence was to be recorded. The old section 
did not apply to summons-cases tried before a Presidency Magistrate. The 
second category of cases covered by the old section were warrant-cases relating 
to offences mentioned in clauses (b) to (m) of old section 260(1) as referred to 
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above. The Law Commission recommended exclusion of such cases in view of 
the possibility of substantial sentences being imposed when not tried summarily. 
The Commission considered full record of evidence in such cases desirable. On 
the other hand, in inquiries relating to disputes as to immovable property under 
old sections 145, 146 and 147, a brief record of evidence has been considered 
sufficient as the object of these proceedings is not determination of any right to 
immovable property but the prevention of an apprehended breach of tre peace 
and the proceedings are intended to be summary in character. 


Modifications in old section.—The provisions of the old section as incorporated 
in the new One have been modified as under: 


a. A specific reference has been made in the section as to the language in which 
the memorandum of the substance of the evidence of a witness shall be made 
—the language being the ‘language of the Court’. ` sgk 


b. The summons-cases tried before a Presidency Magistrate (now Metropolitan 
Magistrate) have been brought within the purview of the new section. 


c. The warrant-cases to which the old section applied have been excluded from 
its purview. ` K. ` `... - ae 


d. Inquiries under old Chapter XII relating to disputes asto immovable property 
have been covered bv the new section. 


Record in warrant-cases. 


275. (1) In ali warrant-cases tried before a Magistrate, the evidence of each 
witness shall, as his examination proceeds, be taken down in writing 
either by the Magistrate himself or by his dictation in open court or, where he 
is unable to do so owing to a physical or other incapacity, under his direction 
and superintendence, by an officer of the Court appointed by him in this behalf. 


(2) Where the Magistrate causes the evidence to be taken down, he shall record 
a certificate that the evidence could not be taken down by himself forthe reasons 
referred to in sub-section (1). | -o ee —— Q B 


(3) Such evidence shall ordinarily be taken down in the form of a narrative ; 
but the Magistrate may, in his discretion take down, or cause to be taken down, 
any part of such evidence in the form of question and answer. 


(4) The evidence so taken down shall be signed by the Magistrate and shall 
form partowmre record... “P SOD Da 


Record in trial before Court of Session. 


276. (1) In all trials before a Court of Session, the evidence of each witness 

shall, as his examination proceeds, be taken down in writing either by the 
presiding Judge himself or by his dictation in open court or, under his direction 
and superintendence, by an officer of the Court appointed by him in this behalf. 


[(2) Such evidence shall ordinarily be taken down in the form of a narrative, but 
the presiding Judge may, in his discretion, take down, or cause. to be taken down, 
any part of such evidence in the form of question and answer.| 


(3) The evidence so taken down shall be signed by the presiding Judge and shall 
form part of the record. 
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Language of record of evidence. 
277. In every case where evidence is taken down under section 275 or section 


> 


(a) if the witness gives evidence in the language of the Court, it shall be 
taken down in that language ; 


(b) if he gives evidence in any other language, it may, if practicable, be 
taken down in that language, and if it is not practicable to do so, a true 
translation of the evidence in the language of the Court shall be prepar- 
ed as the examination of the witness proceeds, signed by the Magistrate 
or presiding Judge, and shall form part of the record ; 


(c) where under clause (b) evidence is taken down in a language other than 
the language of the Court, a true translation thereof in the language 
of the Court shall be prepared as soon as practicable, signed by the 
Magistrate or presiding Judge, and shall form part of the record : 


Provided that when under clause (b) evidence is taken down in English and a 
translation thereof in the language of the Court is not required by any of the 
parties, the Court may dispense with such translation. 


NOTES 


Recording of evidence provisions in three separate sections.—- Sections E5 to 277 
correspond to sections 356, 357 and 359 of the old Code, respectively. Under 
the old Code, the mode of recording evidence in trials of warrant-cases before 
Magistrates and sessions trials was prescribed partly in section 356 and partly 
in section 359. The language of the record was dealt with partly in section 356 
and partly in section 357. Now these provisions have been put in three separate 
sections ; one dealing with the mode of recording evidence in warrant-cases, 
another dealing with the mode of recording evidence in sessions trials and the 
third dealing with the language of the record in all these cases. 


Recording of evidence by Magistrate himself.— Sections 275 and 276 lay down 
that the evidence of witnesses should be recorded by the Magistrate/Judge 
himself or under his direction. Recording of evidence by another officer of the 
Court is permitted only in special circumstances where the.Magistrate owing to 
any physical or other incapacity is not in a position to do so. To ensure this it 
has been also laid down that the Magistrate should record a certificate that the 
evidence could not be taken down by himself for the reasons referred to above. 


Amendment in section 276— Evidence in narrative form.—Under the new Code, in 
Sessions trials, the evidence was to be recorded ordinarily in the form of ques- 
tions and answers. This method caused delay and, therefore, section 276 has 
been amended by the Amendment Act, 1978 to provide, as under the old 
Code, that evidence shall ordinarily be taken down in the form of a narrative, 
but the Judge may take down any particular question and answer verbatim. 


tJ 
(a) 
~~ 
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Procedure in regard to such evidence when completed. 


278. (1) As the evidence of each witness taken under section 275 or section 

276 is completed, it shall be read over to him in the presence of the 

_ accused, if in attendance, or of his pleader, if he appears by pleader and shall, 
if necessary, be corrected. 


(2) lf the witness denies the correctness of any part of the evidence when the 
same is read over to him, the Magistrate or presiding Judge may, instead of 
correcting the evidence, make a memorandum thereon of the objection made to 
it by the witness and shall add such remarks as he thinks necessary. 


(3) If the record of the evidence is ina language different from that in which 
it has been given and the witness does not understand that language, the record 
shall be interpreted to him in the language in which it was given, or in a 
language which he understands. 


NOTES 


Procedure ofter evidence of witnesses.—This section corresponds to section 360 
of the old Code. It prescribes the procedure to be followed after the evidence 
of each witness has been taken under section 275 or section 276. The new 
section incorporates only one ortwo formal amendments. In sub-section (2) 
the words ‘Presiding Judge” have been substituted for the words ‘“‘Sessions 
Judge” and in sub-section (3) reference has teen made to “‘the record of the 
evidence is ina language different from that in which it has been given” 
instead of “the evidence is taken down in a language different from that in which 
it has been given’. -.. a o 


Interpretation of evidence to accused or his pleader. 


279, (1) Whenever any evidence is given in a language not understood by the 
accused, and he is present in Court in person, it shall be interpreted to 
him in open Court in a language understood by him. 


(2) If he appears by pleader and the evidence is given in a Janguage other than 
the language of the Court, and not understood by the pleader, it shall be 
interpreted to such pleader in that language. 


(3) When documents are put for the purpose of formal proof, it shall be 
in the discretion of the Court to interpret as much thereof as appears necessary. 
Remarks respecting demeanour of witness. 


280. When a presiding Judge or Magistrate has recorded the evidence of a 
witness, he shall aiso record such remarks (if any) as he thinks material 
respecting the demeanour of such witness whilst under examination. 


NOTES 


Sections 279 and 280 correspond to sections 361 and 363 of the old Code, 
respectively, without any change in the old provisions. 


Record of examination of accused. 


281. (1) Whenever the accused is examined by a Metropoiitan Magistrate, 
` the Magistrate shall make a memorandum of the substance of the 
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examination of the accused in the language of the Court and such memorandum 
shall be signed by the Magistrate and shall form part of the record. 


(2) Whenever the accused is examined by any Magistrate other than a Metro- 
politan Magistrate, or by a Court of Session, the whole of such examination, 
including every question put tohim and every answer given by him, shall be 
recorded in full by the presiding Judge or Magistrate himself or where he is 
unable to do so owing to a physical or other incapacity, under his direction and 
superintendence by an officer of the Court appointed by him in this behalf. 


(3) The record shall, if practicable, be in the language in which the accused is 
examined or, if that is not practicable, in the language of the Court. 


(4) The record shall be shown or read to the accused, or, if he does not 
understand the language in which it is written, shall be interpreted to himina 
language which he understands, and he shall be at liberty to explain or add to 
his answers. 


(5) It shall thereafter be signed by the accused and by the Magistrate or 
presiding Judge, who shall certify under his own hand that the examination was 
taken in his presence and hearing and that the record contains a full and true 
account of the statement made by the accused. : S i 


(6) Nothing in this section shall be deemed to apply to the examination of an’ 
accused person in the course of a summary trial. 


NOTES 


Modifications in old provisions.—This section corresponds to the provisions of 
sections 362(2A) and 364 of the old Code. It relates to the mode of recording 
the examination of the accused and the language of such examination and of 
the record. It applies to all Magistrates including Metropolitan Magistrates. 
Unlike the old section 364, it excludes Courts of Judicial Commissioners from 
o M O 


In sub-section (2) of the old section 364, the requirement that the record shall 
be signed only “when the whole is made conformable to what the accused 
declares is the truth” has been considered not very appropriate. Accordingly, in 
the corresponding new sub-section (5), this requirement has been done away 
with. The provision in sub-section (4) of the new section that the accused shall 
be at liberty to explain or add to his answers has been considered sufficient for 
practical purposes. 


Interpreter to be bound to interpret truthfully. 


282. When the services of an interpreter are required by any Criminal Court 
for the interpretation of any evidence or statement, he shall be bound to 
state the true interpretation of such evidence or statement. 


Record in High Court. 


283, Every High Court may, by general rule, prescribe the manner in which 

the evidence of witnesses and the examination of the accused shall be 
taken down in cases coming before it; and such evidence and examination 
shall be taken down in accordance with such rule. 
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NOTES 


Rule-making power of High Court.—Sections 282 and 283 correspond to sections 
543 and 365 of the old Code respectively. 


The old section 365 conferred a rule-making power on the High Court, not 
being a Court of Judicial Commissioner, to prescribe the manner of recording the 
evidence in cases coming before the Court. The corresponding new section 
283 confers such a rule-making power on Judicial Commissioners besides 
the ae Courts of States. It also covers expressly examination of the 
accused. 


B. Commissions for the examination of witnesses 


When attendance of witness may be dispensed with and commission issued. 


284. (1) Whenever, in the course of any inquiry, trial or other proceeding 

under this Code, it appears to a Court or Magistrate that the examination 
of a witness is necessary for the ends of justice, and that the attendance of such 
witness cannot be procured without an amount of delay, expense or inconve- 
nience which, under the circumstances of the case, would be unreasonable, the 
Court or Magistrate may dispense with such attendance and may issue a com- 
mission for the examination of the witness in accordance with the provisions of 
this Chapter : j 


Provided that where the examination of the President or the Vice-President of 
India or the Governor of a State or the Administrator of a Union territory as a 
witness is necessary for the ends of justice, a commission shall be issued for the 
examination of such a witness. 


(2) The Court may, when issuing a commission for the examination of a witness 
for the prosecution, direct that such amount as the Court considers reasonable 
to meet the expenses of the accused, including the pleader’s fees, be paid by the 
prosecution. 


NOTES 


Expenses of accused for participation in Commission. —This section corresponds 
to section 503(1) of the old Code. The sub-section (2) of the new section has, 
however, been added in order to provide that the Court should have a 
discretion to require payment by the prosecution of such expenses as the Court 
considers reasonable to enable the accused and his counsel to participate in the 
examination on Commission. Such payment is confined to cases where a 
commission is issued for the examination of a prosecution witness. 


Commission to whom to be issued. 


285. (1) If the witness is within the territories to which this Code extends, 

the commission shall be directed to the Chief Metropolitan Magistrate or 
Chief Judicial Magistrate, as the case may be, within whose local jurisdiction 
the witness is to be found. 


(2) If the witness is in India, but in a State or an area to which this Code does 
mot extend, the commission shall be directed to such Court or officer as the 
Central Government may, by notification, specify in this behalf. 
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(3) If the witness is in a country or place outside India and arrangements have 
been made by the Central Government with the Government of such country 
or place for taking the evidence of witnesses in relation to criminal matters, the 
commission shall be issued in such form, directed to such Court or officer, and 
sent to such authority for transmission, as the Central Government may, by 
notification, prescribe in this behalf. 


NOTES 


Commission to be addressed to CJM.—This section corresponds to section 504 
of the old Code. Unlike the old Code, however, the new section lays down that a 
commission for the examination of a witness shall be addressed to the Chief 
Judicial Magistrate instead of the District Magistrate in view of the separation 


of the judiciary from the executive. 


Execution of commissions. 


286. Upon receipt of the commission, the Chief Metropolitan Magistrate or 

Chief Judicial Magistrate. or such Metropolitan or Judicial Magistrate 

as he may appoint in this behalf, shall summon the witness before him or 

proceed to the place where the witness is, and shall take down his evidence in 

the same manner, and may for this purpose exercise the same powers, as in 
‘trials of warrant-cases under this Code. 


Parties may examine witnesses. 


287. (1) The parties to any proceeding under this Code in which a com- 

mission is issued may respectively forward any interrogatories in writ- 
ing which the Court or Magistrate directing the commission may think 
relevant to the issue, and it shall be lawful for the Magistrate, Court or officer 
to whom the commission is directed, or to whom the duty cf executing it is 
delegated, to examine the witness upon such interrogatories. 


(2) Any such party may appear before such Magistrate, Court or officer by 
pleader, or if not in custody, in person, and may examine, cross-examine and 
re-examine (as the case may be) the said witness. 


Return of commission. 


288. (1) After any commission issued under section 284 has been duly 

executed, it shall be returned, together with the deposition of the 
witness examined thereunder, to the Court or Magistrate issuing the com- 
mission ; and the commission, the return thereto and the deposition shall 
be open at all reasonable times to inspection of the parties, and may, sub- 
ject to all just exceptions, be read in evidence in the case by either arty - 
shall form part of the record. party, an 


(2) Any deposition so taken, if it satisfies the conditions prescribed i 
33 of the Indian Evidence Act, 1872 (1 of 1872), ap ales be odie 
evidence at any subsequent stage of the case before another Court. 


Adjournment of proceeding. 


289, In every case in which a commission is issued unde j 

. a a r sect 

_ the inquiry, trial or other proceeding may be adjourned for D up 
fied time reasonably sufficient for the execution and return of the aki 
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Execution of foreign commission. 


290. (1) The provisions of section 286 and so much of section 287 and 
section 288 as relate to the execution of a commission and its return 
shall apply in respect of comrnissions issued by any of the Courts, Judges or 


Magistrates hereinafter mentioned as they apply to commissions issued under 
section 284. 


(2) The Courts, Judges and Magistrates referred to in sub-section (1) are— 


(a) any such Court, Judge or Magistrate exercising jurisdiction within 
an areain India to which this Code does not extend, as the Central 
Government may, by notification, specify in this behalf ; 


(5) any Court, Judge or Magistrate exercising jurisdiction in any such 
country or place outside India, as the Central Government may, by 
notification, specify inthis behalf, and having authority, under the 
law in force in that country or place, to issue commissions for the 
examination of witnesses in relation to criminal matters. 


NOTES 


Sections 286 to 290 correspond to sections 505, 506, 507, 508 and 508A of 
the old Code respectively, without any change in the old provisions. 


Deposition of medical witness. 


29]. (1) The deposition of a civil surgeon or other medical witness, taken 
and attested by a Magistrate in the presence of the accused, or taken 
on commission under this Chapter, may be given in evidence in any 


inquiry, trial or other proceeding under this Code, although the deponent is 
not called as a witness. 


(2) The Court may, if it thinks fit, and shall, on the application of the pro- 
secution or the accused, summon and examine any such deponent as to the 
subject-matter of his deposition. 


NOTES 


Summoning medical witness—obligatory.—This section corresponds to section 
509 of the old Code. It deals with the deposition of a medical witness. The 
old section had provided that the Court, if it thinks fit, might summon and 
examine such a witness but the new section makes it incumbent on the 
Court to summon and examine a medical witness if so desired by the prosecu- 
tion or the accused. 


Evidence of officers of the Mint. 


292. (1) Any document purporting to be a report under the hand of any 

such gazetted officer of the Mint or of the India Security Fress (in- 
cluding the office of the Controller of Stamps and Stationery) as the 
Central Government may, by notification, specify in this behalf, upon 
any matter orthing duly submitted to him for examination and report in 
the course of any proceeding under this Code, may be used as evidence in any 


inquiry, trial or other proceeding under this Code, although such officer is not 
called as a witness. 
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(2) The Court may, if it thinks fit, sammon and examine any such officer as 
to the subject-matter of his report : 


Provided that no such officer shall be summoned to produce any records on 
which the report is based. 


(3) Without prejudice to the provisions of sections 123 and 124 of the Indian 
Evidence Act, 1872 (1 of 1872), no such officer shall, except with the per- 
mission of the Master of the Mint or the India Security Press or the 
Controller of Stamps and Stationery, as the case may be, be permitted— 


(a) to give any evidence derived from any unpublished official records on 
which the report is based ; or 


(b) to disclose the nature or particulars of any test applied by him in the 
course of the examination of the matter or thing. 


NOTES 


This is a new section which has been added on the basis of the recommenda- 
tions contained in the 25th and 41st Reports of the Law Commission. 


Reports of certain Government scientific experts. 


293, (1) Any document purporting to be a report under the hand of a Govern- 

ment scientific expert to whom this section applies, upon any matter or 
thing duly submitted to him for examination or analysis and report in the 
course of any proceeding under this Code, may be used as evidence in any 
inquiry, trial or other proceeding under this Code. 


(2) The Court may, if it thinks fit, summon and examine any such expert as to 
the subject-matter of his report. - 


(3) Where any such expert is summoned by a Court and heis unable to attend 
personally, he may, unless the Court has expressly directed him to appear 
personally, depute any responsible officer working with him to attend the Court, 
if such officer is conversant with the facts of the case and can satisfactorily 
depose in Court on his behalf. 


(4) bs section applies to the following Government scientific experts, 
namely :— 


(a) any Chemical Examiner or Assistant Chemical Examiner to 
Government ; 


(b) the Chief Inspector of Explosives ; 
(c) the Director of the Finger Print Bureau ; 
(d) the Director, Haffkeine Institute, Bombay ; 


(e) the Director [, Deputy Director or Assistant Director] of a Central 
Forensic Science Laboratory or a State Forensic Science Laboratory ; 


(f) the Serologist to the Government. 


NOTES 


More experts included in the section.—This section corresponds to section 510 
of the old Code. The present section, however, also includes within its scope the 
following Government scientific experts, namely,— 


-~ 
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a. Director, Haffkeine Institute, Bombay. 


b. Director of a Central Forensic Science Laboratory or a State Forensic 
Science Laboratory. 


c. Deputy Directors and Assistant Directors of Central and State Forensic 


Science Laboratories (These two categories have been included by the 
Amendment Act, 1978). 


d. Serologist to the Government. 


No formal proof of certain documents. 


294, (1) Where any document is filed before any Court by the prosecu- 

tion or the accused, the particulars of every such document shall be 
included in a list and the prosecution or the accused, as the case may be, or 
the pleader for the prosecution or the accused, if any, shall be called upon to 
admit or deny the genuineness of each such document. 


(2) The list of documents shall bein such form as may be prescribed by the 
State Government. 


(3) Where the genuineness of any document is not disputed, such document 
may be read in evidence in any. inquiry, trial or other proceeding under this 
Code without proof of the signature of the person to whom it purports to be 
signed : 


Provided that the Court may, in its discretion, require such signature to be 
proved. 


NOTES 


Proof of documents.—This is a new section which provides for proof of docu- 
ments. It lays down that documents, genuineness of which is not disputed, 
need not be proved. It requires each party to produce a list of documents and 
to admit or deny the genuineness of all or any of such documents filed by 
the opposite party. However, the Court may, in its discretion, require the 
genuineness of such documents to be proved. 


Affidavit in proof of conduct of public servants. 


295. When any application is made to any Court in the course of any 

inquiry, trial or other proceeding under this Code, and allegations are 
made therein respecting any public servant, the applicant may give evidence 
of the facts alleged in the application by affidavit, and the Court may, if it 
thinks fit. order that evidence relating to such facts be so given. 


Evidence of formal character on affidavit. 


296. (1) The evidence of any person whose evidence is of a formal charac- 

ter -may be given by affidavit and may subject to all just exceptions, 
be read in evidence in any inquiry, trial or other proceeding under this 
Code. ` 


(2) The Court may, if it thinks fit, and shall, onthe application of the 
prosecution or the accused, summon and examine any such person as to the 
facts contained in his affidavit. 


214 CRIMINAL PROCEDURE CODE Secs. 297 - 298 


NOTES 


Sections 295 and 296 correspond respectively to sections 539A(1) and 510A 
of the old Code. 


Object of sections 294 and 296.— Under section 294, a provision has been 
inserted for the avoidance of delay that where any document is filed before 
any Court by the prosecution or the accused, the contents thereof may be 
admitted by the other side and when such documents are admitted, genuine- 
ness of such documents should not be questioned thereafter. Section 296 
should also be read in this connectidn. The underlying idea of these sections 
is to dispense with the requirement of formally proving some documents, as 
that formality may hamper the smooth flow of trial. 


But documents like medical report and panchanama of scene of offence are 
too important to be admitted without proper proof. A doctor who has seen 
the injured and examined the fatal injuries, can give important medical 
evidence. The counsel for either side, if they agree to accept medical report 
without examining the doctor, would be considered remiss in their duties. 
So also the judge who tries the case and admits the medical report without 
examining the doctor. Similarly, the panchanama of the scene of offence should 
not also be accepted as evidence under section 294 unless the document is 
properly proved—Kalu Raghav v. State of Gujarat 1976-77 Mah. Cr. 238. 


Authorities before whom affidavits may be sworn. 


297. (1) Affidavits to be used before any Court under this Code may be sworn 
or affirmed before— 


(a) any Judge or [any Judicial or Executive] Magistrate, or 


(b) any Commissioner of Oaths appointed by a High Court or Court of 
Session, or a 


(c) any notary appointed under the Notaries Act, 1952(53 of 1952). 


(2) Affidavits shall be confined to, and shall state separately, such facts as 
the deponent is able to prove from his own knowledge and such facts as 
he has reasonable ground to believe to be true, and in the latter case, the 
deponent shall clearly state the grounds of such belief. 


(3) The Court may order any scandalous and irrelevant matter in the affidavit 
to be struck out or amended. 


Previous conviction or acquittal how proved. 


298, In any inquiry, trial or other proceeding under this Code, a previous 


__ conviction or acquittal may be proved, in addition to any other mode 
provided by any law for the time being in force,— 


(a) by an extract certified under the hand of the officer having the 
custody of the records of the Court in which such conviction or 
acquittal was held, to be a copy of the sentence or order, or 


(b) in case of a conviction, either by a certificate signed by the officer in 
charge of the jail in which tke punishment or any part thereof was 


undergone, or by production of the warrant of commitment under which 
the punishment was suffered, 
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together with, in each of such cases, evidence as to to the identity of the 
accused person with the person so convicted or acquitted. 


Record of evidence in absence of accused. 


299. (1) If it is proved that an accused person has absconded, and that 

there is no immediate prospect of arresting him, the Court competent to 
try [, or commit for trial} such person for the offence complained of may, in his 
absence, examine the witnesses (if any) produced on behalf of the prosecution, 
and record their depositions and any such deposition may, on the arrest of such 
person, be given in evidence against him on the inquiry into, or trial for, the 
offence with which he is charged, if the deponent is dead or incapable of 
giving evidence or cannot be found or his presence cannot be procured with- 
out an amount of delay, expense or inconvenience which, under the circum- 
stances of the case, would be unreasonable. 


(2) If it appears that anoffence punishable with death or imprisonment for 
life has been committed by some person or persons unknown, the High Court 
or the Sessions Judge may direct that any Magistrate of the first class shall 
hold an inquiry and examine any witnesses who can give evidence concerning 
the offence and any depositions so taken may be given in evidence against any 
person who is subsequently accused of the offence, if the deponent is dead or 
incapable of giving evidence or beyond the limits of India. 


NOTES 


Sections 298 and 299 correspond to sections 511 and 512 of the old Code 
respectively. 


Present section 299 : Section 299, incorporates two modifications of old section 
512 in order to make the provision comprehensive and to bring the wording of 
this section in conformity with that of section 33 of the Evidence Act, 1872, 
namely + 7 i 


a. In sub-section (1), the words “cannot be found” have been added after 
the words “if the deponent is dead or is incapable of giving evidence. 


b. For the old word “‘attendance’’, the word “presence” has been used. 


Amendments in sections 297 and 299.— Sections 297 and 299 have been amended 
by the Amendment Act, 1978 as under: 


a. Under the new Code affidavits could be sworn in by a Judge or a Magistrate. 
To remove a doubt whether this would include Executive Magistrate, section 
297 has been amended to clarify that the provision would cover Executive 
Magistrate also. 


b. Under section 299, evidence of witnesses can be recorded in the absence of 
the accused when he is absconding by the Trying Magistrate and not by the 
Committing Magistrate. The section has been amended to enable the Commit- 
ting Magistrate also to exercise the function of recording evidence of witnesses, 
when the accused is absconding. 


216 CRIMINAL PROCEDURE CODE ` / + “See. 32 


CHAPTER XXIV 
GENERAL PROVISIONS AS TO INQUIRIES AND TRIALS 


Person once convicted or acquitted not to be tried for same offence. 


300. (1) A person who has once been tried by a Court of competent jurisdic- 

tion for an offence and convicted or acquitted of such offence shall, 
while such conviction or acquittal remains in force, not be liable to be tried 
again forthe same offence, noron the same facts for any other offence for which 
a different charge from the one made against him might have been made 
under sub-section (1) of section 221, or for which he might have been convict- 
ed under sub-section (2) thereof. 


(2) A person acquitted or convicted of any offence may be afterwards tried, 
with the consent of the State Government, for any distinct offence for which 
a separate charge might have been made against him at the former trial under 
sub-section (1) of section 220. _ 


(3) A person convicted of any offence constituted by any act causing 
consequences which, together with such act, constituted a different offence 
from that of which he was convicted, may be afterwards tried for such 
last-mentioned offence, if the consequences had not happened, or were 
not known to the Court to have happerfed, at the time when he was 
- convicted. 


(4) A person acquitted or convicted of any offence constituted by any acts may, 
Notwithstanding such acquittal or conviction, be subsequently charged with, 
and tried for, any other offence constituted by the same acts which he may 
have committed if the Court by which he was first tried was not competent to 
try the offence with which he is subsequently charged. 


(5) A person discharged under section 258 shall not be tried again for 
the same offence except with the consent of the Court by which he was 
discharged or of any other Court to which the first-mentioned Court is 
subordinate. 


(6) Nothing in this section shall affect the provisions of section 26 of the 
General Clauses Act, 1897 (10 of 1897) or of section 188 of this Code. 


Explanation : The dismissal of a complaint, or the discharge of the accused, is 
not an acquittal for the purposes of this section. 


Illustrations ` 


(a) Aistried upon a charge of theft as a servant and acquitted. He can- 
not afterwards, while the acquittal remains in force, be charged with theft 
as a servant, or, upon the same facts, with theft simply, or with criminal breach 
of trust. — | | 


(b) A is tried for causing grievous hurt and convicted. The person injured 
afterwards dies. A may be tried again for culpable Lomicide. 


(c) A is charged before the Court of Session and convicted of the culpable 
— on of B. A may not afterwards be tried on the same facts for the murder 
of B. 


(d) A is charged by a Magistrate of the first class with, and convicted by him 
of, voluntarily causing hurt to B. A may not afterwards be tried for voluntarily 
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causing grievous hurt to B on the same facts, unless the case comes within sub- 
section (3) of this section. 


(e) A is charged by a Magistrate of the second class with, and convicted by 
him of, theft of property from the person of B. A may subsequently be charged 
with, and tried for, robbery on the same facts. 


(f) A. B and C are charged by a Magistrate of the first class with, and convict- 
ed by him of, robbing D. A, B and C may afterwards be charged with, and tried 
for, dacoity on the same facts. ü 


NOTES 


This section corresponds to section 403 of the old Code. While amending the 
provisions, the Joint Committee of Parliament observed as follows : 


State Government’ s consent for new prosecution.—‘‘The Committee is of opinion 
that where a person has teen acquitted or convicted of any offence and a 
separate charge could have been but was not made against him in the 
former trial he should not be liable to be again prosecuted on the other charge 
as a matter of course because this might lend itself to abuse. To provide a 
check against such abuse, the Committee has provided in sub-clause (2) for 
the-consent of the State Government before a new prosecution is launched on 
the basis of this provision. 


The Committee has deleted original illustration (b) as it appeared to be 
misleading. 


The other amendments made in the clause are of a consequential nature.” 


Appearance by Public Prosecutors. 


301. (1) The Public Prosecutor or Assistant Public Prosecutor in charge of 
a case may appear and plead without any written authority before any 
Court in which that case is under inquiry, trial or appeal. 


(2) If in any such case any private person instructs, a pleader to prosecute any 
person in any Court, the Public Prosecutor or Assistant Public Prosecutor in 
charge of the case shall conduct the prosecution, and the pleader so instructed 
shall act therein under the directions of the Public Prosecutor or Assistant 
Public Prosecutor, and may, with the permission of the Court, submit written 
arguments after the evidence is closed in the case. | 


NOTES 


This section corresponds to section 493 of the old Code. In the new section an 
express reference to the Assistant Public Prosecutor [see new section 25] 
besides the Public Prosecutor has been made. Regarding sub-section (2), the 
Joint Committee of Parliament observed : 


Facility to a private pleader.—‘‘The Committee considers that where a private 
person instructs a pleader as provided in sub-clause (2), such pleader should 
have the facility of submitting written arguments at the stage of the evidence 
with the permission of the Court. This is considered necessary because in some 
cases the complainant may have a feeling that the arguments of the Public 
Prosecutor or the Assistant Public Prosecutor require to be supplemented.” 
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Permission to conduct prosecution. 


302. (1) Any Magistrate inquiring into or trying a case may permit the pro- 

= secution to be conducted by any person other than a police officer below 
the rank of Inspector ; but no person, other than the Advocate-General or 
Government Advocate or a Public Prosecutor or Assistant Public Prosecutor, 
shall be entitled to do so without such permission : 


Provided that no police officer shall be permitted to conduct the prosecution if 
he has taken part in the investigation into the offence with respect to which the 
accused is being prosecuted. 


(2) Any person conducting the prosecution may do so personally or by a 
pleader. i 


Right of person against whom proceedings are instituted to be defended. 


303. Any person accused of an offence before a Criminal Court, or against 
i whom proceedings are instituted under this Code, may of right be 
defended by a pleader of his choice. 


| Legal aid to accused at State expense in certain cases. 


304. (1) Where, in a trial before the Court of Session, the accused is not 

represented by a pleader, and where it appears to the Court that the 
accused has not sufficient means to engage a pleader, the Court shall assign a 
pleader for his defence at the expense of the State. 


(2) The High Court may, with the previous approval of the State Government, 
make rules providing for— 


(a) the mode of selecting pleaders for defence under sub-section (1) ; 
(b) the facilities to be allowed to such pleaders by the Courts ; 


(c) the fees payable to such pleaders by the Government, and generally, 
for carrying out the purposes of sub-section (1). 


(3) The State Government may, by notification, direct that, as from such date 
as may be specified in the notification, the provisions of sub-sections (1) and (2) 
shall apply in relation to any class of trials before other Courts in the State as 
they apply in relation to trials before Courts of Session. 


Procedure when corporation or registered society is an accused. 


305. (1) In this section, “corporation” means an incorporated company or 
other body corporate, and includes a society registered under the 
Societies Registration Act, 1860 (21 of 1860). 


(2) Where a corporation is the accused person or one of the accused persons 
in an inquiry or trial, it may appoint a representative for the purpose of 
the inquiry or trial and such appointment need not be under the seal of the 
corporation. 


(3) Where a representative of a corporation appears, any requirement of this 
Code that anything shall be done in the presence of the accused or shall be 
read or stated or explained to the accused, shall be construed as a requirement 
that that thing shall be done in the presence of the representative or read or 
stated or explained to the representative, and any requirement that the accused 
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shall be examined shall be construed as a requirement that the representative 
shall be examined. 


(4) Where a representative of a corporation does not appear, any such require- 
ment as is referred to in sub-section (3) shall not apply. 


(5) Where a statement in writing purporting to be signed by the managing 
director of the corporation or by any person (by whatever name called) having, 
or being one of the persons having the management of the affairs of the corpora- 
tion to the effect that the person named in the statement has been appointed as 
the representative of the corporation for the purposes of this section, is filed, 


the Court shall, unless the contrary is proved, presume that such person has been 
SO appointed. 


(6) If a question arises as to whether any person, appearing as the representa- 
tive of a corporation in an inquiry or trial before a Court is or is not such 
representative, the question shall be determined by the Court. 


NOTES 


Sections deal with general matters.—While sections 302 and 303 correspond | 
respectively to sections 495 and 340(1) of the old Code, sections 304 and 305 
are new. These sections deal with matters relating to permission to conduct 
prosecution, right of an accused to be defended by a pleader of his choice, legal 
aid to accused at State expense in certain cases and the procedure when 
corporation or registered society is an accused. 


Under the old Code there was no adequate provision for appointment of a 
representative in respect of prosecutions against associations or corporations 
like societies, etc. A general provision has been made in this regard in 
section 305. 


Tender of pardon to accomplice. 


306. (1) With a view to obtaining the evidence of any person supposed to have 

been directly or indirectly concerned in or privy to an offence to which 
this section applies, the Chief Judicial Magistrate or a Metropolitan Magistrate 
at any stage of the investigation or inquiry into, or the trial of, the offence, and 
the Magistrate of the first class inquiring into or trying the offence, at any stage 
of the inquiry or trial, may tender a pardon to such person on condition of his 
making a full and true disclosure of the whole of the circumstances within his 
knowledge relative to the offence and- to every other person concerned, whether 
as principal or abettor, in the commission thereof. 


(2) This section applies to— 


(a) any offence triable exclusively by the Court of Session or by the Court 
of a Special Judge appointed under the Criminal Law Amendment Act, 
1952 (46 of 1952) ; 


(b) any offence punishable with imprisonment which may extend to seven 
years or with a more severe sentence. 


(3) Every Magistrate who tenders a pardon under sub-section (1) shall 
record— 


(a) his reasons for so doing ; 
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(b) whether the tender was or was not accepted by the person to whom it 
was made, 


and shall, on application made by the accused, furnish him with a copy of such 
record free of cost. 


(4) Every person accepting a tender of pardon made under sub section (1) — 


(a) shall be examined as a witness in the Court of the Magistrate taking 
cognizance of the offence and in the subsequent trial, if any ; 


(b) shall, unless he is already on bail, be detained in custody until the 
termination of the trial. ` 


(5) Where a person has accepted a tender of pardon made under sub-section 
(1) and has been examined under sub-section (4), the Magistrate taking 
cognizance of the offence shall, without making any further inquiry in the 
case,— iat 


(a) commit it for trial— 


(i) to the Court of Session if the offence is triable exclusively 
by that Court or ifthe Magistrate takıng cognizance isthe Chief 
Judicial Magistrate ; 


(ii) to a Court of Special Judge appointed under the Crimiral Law 
Amendment Act, 1952 (46 of 1952), if the offence is triable exclu- 
sively by that Court ; 


(b) in any other case, make over the case to the Chief Judicial Magistrate 
who shall try the case himself. 


NOTES 


This section corresponds to section 337 of the old Code. 


While examining the old section 337, the Law Commission in the 41st Report, 
analysed the provisions thereof as under : 


Section 337 deals with the tender of pardon to an accomplice. Sub-section (1), 
which is the main provision and a lengthy and complicated one, lays 
down (i) the offences in respect of which pardon can be tendered ; (ii) 


the Courts which can tender pardon ; and (iii) the stage at which pardon can 
be tendered. 


u. Analysis of old provision.—The offences in respect of which the power can be 
exercised fall in three groups, namely : 


i. any offence triable exclusively by the High Court or Court of 


Session ; 

ii. any offence punishable with imprisonment which may extend to seven 
years ; and 

iii. any of the offences under eight specified sections of the Indian Penal 
Code. 


b. The Magistrates who can tender pardon are District Magistrates, Presidency 


Magistrates, Sub-Divisional Magistrates and Magistrates of the first 
Class. 


c. Pardon can be tendered at any stage of (a) investigation into the offence ; 
(b) inquiry into the offence ; or (c) trial of the offence. 
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Under the proviso, however, where the offence is under inquiry or trial, 
no Magistrate of the first class other than the District Magistrate, can exercise 
the power unless he is the inquiring or trying Magistrate, and where the offence 
is Under investigation no such Magistrate can exercise this power unless he has 
jurisdiction in the place where the offence might be inquired into or tried 
and sanction of the District Magistrate has been obtained. In other words, 
while the power of the District Magistrate is unlimited as regards the stage at 
which pardon can be tendered, any other first class magistrate can tender 
pardon— 


a. during investigation, only if he has territorial jurisdiction in regard to 
the offence and the sanction of the District Magistrate has been obtained, 
and p- 


b. during inquiry or trial, only if he is the inquiring or trying magistrate. 


Section applicable to offences punishable with 7 years or more.—The question 
whether an offence under section 409 of the I.P.C., which is punishable with 
imprisonment for life or with imprisonment which may extend to 10 years and is 
triable by a Court of Session, a Presidency Magistrate or a Magistrate of the 
First Class, was an offence in respect of which pardon could be tendered under 
section 337 (as it stood before the amendment of 1955), was raised before the 
Supreme Court in the case of State v. Ganeshwara Rao AIR 1963 S.C. 1850. 
The Court held that, since the alternative punishment for the offence under the 
said section was imprisonment which may extend to 10 years, and since section 
337 did not expressly say that the only punishment should be imprisonment 
which may extend to 7 years, the case was covered by section 337. Nontheless 
the expression “any offence punishable with imprisonment which may extend to 
seven years” contained an ambiguity. Accordingly on the recommendation of 
the Law Commission, the words “or with a more severe sentence” have been 
added so as to include offences for which the maximum term of imprisonment 
prescribed in the Penal Code or other law is more than 7 years or imprisonment 
for life. 


Section applies to offences triable by the Court of a Special Judge.—The new 
section also brings within its scope all offences which are triable exclusively by 
the court of a Special Judge appointed under the Criminal Law Amendment Act, 
1952. i gi ` 


Magistrates competent to tender pardon.—The Magistrates competent to tender 
pardon under the new section are : 


a. Chief Judicial Magistrate or Metropolitan Magistrate, at any stage of the 
investigation, inquiry or trial, and 

b. Judicial Magistrate of the first class inquiring into or trying the offence, at 
any stage of the inquiry or trial. 


Reasons for tendering pardon etc. to be recovered.—It has also been provided that 
a clear record of not only the reasons for tendering pardon but also of the fact 
whether the tender was accepted or not would have to be kept. Now the accu- 
sed will not have to pay for acopy of the record. It would be supplied to him 
on an application free of cost. 


Approver’s case also to be committed.—Under the new section, the Magistrate 
has not to scrutinise the evidence of the approver and that of the other witnesses 
produced by the prosecution. Even approver’s case Is required to be committed 
to the Court of Session if the offence is triable exclusively by that Court orif 
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i king cognizance is the Chief Judicial Magistrate, to a Court 
aiudar appoi under the Criminal Law Amendment Act, 1952, if 
the offence is triable exclusively by that Court, and in any other case, the 
Magistrate taking cognizance has to make over the case to the Chief Judicial 
Magistrate who is required to try the case himself. 


Power to direct tender of pardon. 


307. At any time after commitment of -a case but before judgment is passed, 

` the Court to which the commitment is made may, with a view to obtain- 
ing at the trial the evidence of any person supposed to have been directly or 
indirectly concerned in, or privy to, any such offence, tender a pardon on the 
same condition to such person. 


NOTES 


This section corresponds to section 338 of the old Code. It incorporates 
consequential chaages arising out of the abolition of commitment proceedings. 


Trial of person not complying with conditions of pardon. 


308. (1) Where, in regard to a person who has accepted a tender of pardon 

` made under section 306 or section 307, the Public Prosecutor certifies 
that in his opinion such person has, either by wilfully concealing anything essen- 
tial or by giving false evidence, not complied with the condition on which the 
tender was made, such person may be tried for the offence in respect 
of which the pardon was so tendered or for any other offence of which he 
appears to have been guilty in connection with the same matter, and also for the 
offence of giving false evidence : 


Provided that such person shall not be tried jointly with any of the other 
accused : | R a 


Provided further that such person shall not be tried for the offence of giving false 
evidence except with the sanction of the. High Court, and nothing contained in 
section 195 or section 340 shall apply to that offence. 


(2) Any statement made by such person accepting the tender of pardon 
and recorded by a Magistrate under section 164 or by a Court under 
sub-section (4) of section 306 may be given in evidence against him at such 
trial. - ms voll 


(3) At such trial, the accused shall be entitled to plead that he has com- 
plied with the condition upon which such tender was made ; in which 
case it shall be for the prosecution to prove that the condition has not been 
complied with. 


(4) At such trial, the Court shall— 


(a) if it is a Court of Session, before the charge is read out and explained to 
the accused ; 


(b) if it is the Court of a Magistrate, before the evidence of the witnesses 
for the prosecution is taken, 


ask the accused whether he pleads that he has complied with the conditions on 
which the tender of pardon was made. 
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(5) If the accused doesso plead, the Court shall record the plea and proceed 
with the trial and it shall, before passing judgment in the case, find whether or 
not the accused has complied with the conditions of the pardon, and, if it finds 
that he has so complied, it shall, notwithstanding anything contained in this 
Code, pass judgment of acquittal. 


NOTES 


Prosecution of approver for non-compliance with conditions of pardon.—This sec- 
tion corresponds to sections 339 and 339A of the old Code. It lays down the 
procedure for prosecuting a person who, after accepting a pardon tendered under 
section 305 or section 307, fails to comply with the condition on which the 
pardon was made. 


Power to postpone or adjourn proceedings. 


309. (1) In every inquiry or trial, the proceedings shall be held as expedi- 

tiously as possible, and in particular, when the examination of witnesses 
has once begun, the same shall be continued from day to day until all 
the witnesses in attendance have been examined, unless the Court finds the 
adjournment of the same beyond the following day to be necessary for reasons 
to be recorded. 


(2) If the Court, after taking cognizance of an offence, or commencement 
of trial, finds it necessary or advisable to postpone the commencement of, or 
adjourn, any inquiry or trial, it may, from time to time, for reasons to be 
recorded, postpone or adjourn the same on such terms as it thinks fit, for such 
time as it considers reasonable, and may by a warrant remand the accused if in 
custody : m 


Provided that no Magistrate shall remand an accused person to custody under 
this section for a term exceeding fifteen days at a time : 


Provided further that when witnesses are in attendance, no adjournment or post- 
ponement shall be granted, without examining them, except for special reasons 
to be recorded in writing : 


[Provided also that no adjournment shall be granted for the purpose only of enabl- 
ing the accused person to show cause against the sentence proposed to be imposed 
on him.] - a | “me a 


Explanation 1 : If sufficient evidence has been obtained to raise a suspicion 
that the accused may have committed an offence, and it appears likely that 
further evidence may be obtained by a remand, this is a reasonable cause for a 
remand. 


Explanation 2 : The terms on which an adjournment or postponement may be 
granted include, in appropriate cases, the payment of costs by the prosecution or 
the accused. 


NOTES 


This section corresponds to section 344 of the old Code. The following changes 
have been made in the old section : | | 


‘tom 
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it has been clarified that remands under sub-section (1A) [new sub-section (2)] 
can only be given after cognizance has been taken of the offence and not at 


the stage of investigation ; 


b. pointed attention of the Courts has been drawn to the fact that power to im- 
pose ‘‘terms”’ for adjournment would include pow er to direct payment of costs, 
in appropriate cases, for adjournment. This specific provisicn is intended to 
discourage unnecessary adjournments whether sought by the prosecution or 


defence. 


Power of remand.—Under section 309(2), the Court gets the power of remanding 
the accused to custody only after taking cognizance of the offence. Explanation Í 
to section 309(2) cannot be invoked for remanding the accused to custody when 
the court has not taken cognizance of the offence—[Mohd. Shafiv. State 1975 
Cr. LJ 1309]. The Magistrate can by a warrant remand the accused in custody 
under sub section (2) of section 309 only if the police report is filed before him 
within 60 days from the date of arrest of the accused. 


The words ‘in custody’ may reasonably be construed to mean custody autho- 
rised by law or in pursuance of a valid order directing detention of an accused 
person. If the custody or detention of a person is illegal, and if the person in 
custody is entitled to be released on bail immediately before taking cognizance 
of an offence by a magistrate on police report and is ready to furnish bail, he 
cannot be recommitted to custody under section 309(2)—Khinvdan v. State of 
Rajasthan 1975 Cr. LJ 1984. 


Although the expression ‘reasonable cause’ occurring in sub-section (1A) of 
section 344 of the old Code is not to be found in section 309 of the new Code, 
the Explanation to section 344 of the old Code has been retained as 
Explanation 1 to section 309 in identical language. The law as engrafted in 
proviso (a) to section 167(2) and section 309(2) of the new Code confers powers 
of remand to jail custody during the pendency of the investigation only under 
the former and not under the latter. Section 309(2) is attracted only after cog- 
nizance of an offence has been taken or trial has commenced—Natabar Parida 
v. State of Orissa AIR 1975 SC 1465. i 


Amendment— Adjournment not to be granted.—The new Code provides for an 
opportunity to an accused person to show cause against the proposed sentence. 
As this should not lead to delay, section 309(2) has been amended by the 
Amendment Act, 1978 to clarify that adjournment shall not be granted only for 
a of enabling the accused to show cause against the proposed 
sentence. 


Local inspection. 


310. (1) Any Judge or Magistrate may, at any stage of any inquiry, trial or 

_ Other proceeding, after due notice to the parties, visit and inspect any 
place in which an offence is alleged to have been committed, or any other place 
which it is in his opinion necessary to view for the purpose of properly 
appreciating the evidence given at such inquiry or trial, and shall without 
unnecessary delay record a memorandum of any relevant facts observed at such 
inspection. 


(2) Such memorandum shall form part of the record of the case and if the pro- 
secutor, complainant or accused or any other party to the case, so desires, a 
copy of the memorandum shall be furnished to him free of cost. 
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NOTES 


Furnishing copy of inspection memorandum.—This section corresponds to section 
539B of the old Code. Proviso to old sub-section (2) which related to jury trial 
has been omitted. On the suggestion of the Joint Committee of Parliament, it 
has been provided that a copy of the memorandum of facts observed at a local 
inspection has to be furnished, if so desired, not only to the prosecutor, com- 
plainant or accused but to “any other party to the case”. 


Power to summon material witness, or examine person present. 


311. Any Court may, at any stage of any inquiry, trial or other proceeding 

under this Code, summon any person as a witness, or examine any per- 
son in attendance, though not summoned as a witness, or recall and re-examine 
any person already examined ; and the Court shall summon and examine or re- 
call and re-examine any such person if his evidence appears to it to be essential 
to the just decision of the case. 


Expenses of complainants and witnesses. 


312. Subject to any rules made by the State Government, any Criminal Court 

may, if it thinks fit, order payment, on the part of Government, of the 
reasonable expenses of any complainant or witness attending for the 
purposes of any inquiry, trial or other proceeding before such Court under this 
Code. 


NOTES 


Sections 311 and 312 correspond to sections 540 and 544 of the old Code 
respectively without any change in the old provisions. 


Power to examine the accused. 


313. (1) In every inquiry or trial, for the purpose of enabling the accused 
personally to explain any circumstances appearing in the evidence against 
him, the Court— i : i 


(a) may at any stage, without previously warning the accused, put such 
questions to him as the Court considers necessary ; 


(b) shall, after the witnesess for the prosecution have been examined 
and tefore he is called on for his defence, question him generally on the 
case : 


Provided that in a summons-case, where the Court has dispensed with the per- 
sonal attendance of the accused, it may also dispense with his examination 
under clause (b). 


(2) No oath shall be administered to the accused when he is examined under 
sub-section (1). 


(2) The accused shall not render himself liable to punishment by refusing to 
answer such questions, or by giving false answers to them. 


(4) The answers given by the accused may be taken into consideration in such 
inquiry or trial, and put in evidence for or against him in any other inquiry 
into, or trial for, any other offence which such answers may tend to show he has 
committed. 
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NOTES 


This section corresponds to section 342 of the old Code. 


“In every inquiry or trial’’—connotation of. —In sub-section (1) of that section, 
the words ‘‘In every inquiry or trial” have been inserted at the beginning to 
make it clear that (i) the provisions of the section apply to all inquiries and 
trials ; (ii) insummons cases where the personal attendance of the accused has 
been dispensed with, the Court has power to dispense with his examination ; 
and (iii) in other cases, even where his personal attendance has been dispensed 
with, the accused has to be examined personally. The words ‘the Court may 
draw such inference from such answers as it thinks just? have been omitted 
from old sub-section (2), as this aspect of the matter is now covered by sub- 
section (3). | Ë — 


Examination of accused when dispensed with.—Examination of accused is a must 
except where the accused is tried in a summons case and his personalattendance 
is dispensed with for which the court is empowered—Raja Dhanrajgirji Chela v. 
Dherwanir [1975] 2 AP LJ 217. 


Oral arguments and memorandum of arguments. 


314. (1) Any party to a proceeding may, as soon as may be, after the close 

of his evidence, address concise oral arguments, and may, before he 
concludes the oral arguments, if any, submit a memorandum to the Court setting 
forth concisely and under distinct headings, the arguments in support of his 
case and every such memorandum shall form part of the record. 


(2) A copy of every such memorandum shall be simultaneously furnished to the 
opposite party. 

(3) No adjournment of the proceedings shall be granted for the purpose of filing 
the written arguments unless the Court, for reasons to be recorded in writing, 
_ considers it necessary to grant such adjournment. 


(4) The Court may, if it is of opinion that the oral arguments are not concise 
or relevant, regulate such arguments. _ 


NOTES 


This is a new section. It has been considered necessary and desirable to make 
a specific provision enabling parties to file written arguments. 


Right to address orally a statutory right.—Further, generally the right to 
address oral arguments is given to the parties, but the Joint Committee of 
Parliament has considered it necessary to include this right specifically in the 
section. In view of the right to address oral arguments having been madea 
statutory right, the Court has been authorised to regulate the oral.arguments 
if it is of the opinion that the oral arguments are not concise or relevant. 


Accused person to be competent witness. 


315. (1) Any person accused of an offence before a Criminal Court shall be 

l a competent witness for the defence and may give evidence on oath in 
disproof of the charges made against him or any person charged together with 
him at the same trial : 
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Provided that— 


(a) he shall not be called as a witness except on his own request in 
writing; ` - — 

(5) his failure to give evidence shall not be made the subject of any 
comment by any of the parties or the Court or give rise to any pre- 
sumption against himself or any person charged together with him at 
the same trial. 


(2) Any person against whom proceedings are instituted in any Criminal Court 
under section 98, or section 107, or section 108, or section 109, or section 110, 
or under Chapter IX or under Part B, Part Cor Part Dof Chapter X, may 
offer himself as a witness in such proceedings : 


Provided that in proceedings under section 108, section 109 or section 110, 
the failure of such person to give evidence shall not be made the subject or 
any comment by any of the parties or the Court or give rise to any presump- 
tion against him or any other person proceeded against together with him at 
the same inquiry. 


No influence to be used to induce disclosure. 


316. Except as provided in sections 306 and 307, no influence, by means of 

any promise or threat or otherwise, shall be used to an accused 
person to induce him to disclose or withhold any matter within his know- 
ledge. ` `; G a š | 


NOTES 


Sections 315 and 316 correspond to sections 342A and 343 of the old Code 
respectively without any change in the old provisions. 


Provision for inquiries and trial being held in the absence of accused in certain 
cases. 


317. (1) At any stage of an inquiry or trial under this Code, if the Judge or- 

Magistrate is satisfied, for reasons to be recorded, that. the personal 
attendance of the accused before the Court is not necessary in the interests of 
justice, or that the accused persistently disturbs the proceedings in Court, the 
Judge or Magistrate may, if the accused is represented by a pleader, dispense 
with his attendance and proceed with such inquiry or trial in his absence, and 
may, at any subsequent stage of the proceedings, direct the personal attendance 
of such accused. 


(2) If the accused in any such case is not represented by a pleader, or if the 
Judge or Magistrate considers his personal attendance necessary, he may 
if he thinks fit and for reasons to be recorded by him, either adjourn such 
inquiry or trial, or order that the case of such accused be taken up or tried 
separately. i. 


ç < = 


NOTES 


This section corresponds to section 540A of the old Code. 


Proceedings in absence of accused.—The scope of the section has been extended 
to enable the proceedings to be conducted in the absence of an accused person 
if he persistently disturbs the proceedings. 
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Procedure where accused does not understand proceedings. 


318. If the accused, though not of unsound mind, cannot be made to under- 

` stand the proceedings, the Court may proceed with the inquiry or trial ; 
and, in the case of a Court other than a High Court, if such proceedings result 
in a conviction, the proceedings shall be forwarded to the High Court with a 
report of the circumstances of the case, and the High Court shall pass thereon 
such order as it thinks fit. 


NOTES 


This section corresponds to section 341 of the old Code without any 
change. | p 


Power to proceed against other persons appearing to be guilty of offence. 


319. (1) Where, in the course of any inquiry into, or trial of, an offence, it 

appears from the evidence that any person not being the accused has 
committed any offence for which such person could be tried together with the 
accused, the Court may proceed against such person for the offence which he 
appears to have committed. 


(2) Where such person is not attending the Court, he may be arrested or 
summoned as the circumstances of the case may require, for the purpose afore- 
said. 


(3) Any person attending the Court, although not under arrest or upon a sum- 
mons, may be detained by such Court for the purpose of the inquiry into, or 
trial of, the offence which he appears to have committed. 


(4) Where the Court proceeds against any person under sub-section (1), 
then— 


(a) the proceedings in respect of such person shall be commenced afresh, 
and the witness re-heard ; m 


(b) subject to the provisions of clause (a), the case may proceed as if such 
person had been an accused person when the’ Court took cognizance of 
the offence upon which the inquiry or trial was commenced. 


NOTES 


Sommoning newly added accused.—This section corresponds to section 351 of the 
old Code. 


The old section provided that if the Court, hearing a case against certain 
accused, found from the evidence that some person, other than the accused, was 
also concerned in that very offence orin a connected offence, the Court could 
detain such person and join him in the proceedings. But this could have been 
done only if such person happened to be attending the' Court and not other- 
wise. There was no express provision for summoning such a person if he was 
not present in Court. This has now been provided for in the new section. 
Besides this, it has been provided that (i) the cognizance against the newly added 
accused should be taken in the same manner as against the other accused, and 
(ii) the offence for which newly added accused can be tried should be connect- 
ed with the one for which the original accused is under trial. 


Scope of section.—Thıs section d eals with cases of persons whose names are not 
mentioned either in the FIR or in the statements recorded under section 161. 
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This section does not deal with the cases of the accused persons whom the 
police officers have found to be not guilty of the offence for which they were 
charged ; their cases are dealt with under sections 169 and 173—Garib Dass v. 
State of Punjab [1976] 78 Punj. LR 71. 


Court of Sessions cannot take direct cognizance.—Though a plain reading of sec- 
tion 319 may show that the Sessions Court may adda person directly during 
trial against whom there is evidence, it cannot take direct cognizance of an 
offence as the Sessions Court has no original jurisdiction. See section 193— 
Patananchala China Lingaiah v. State 1977 Cr. LJ 415. 


Compounding of offences. 


320. (1) The offences punishable under the sections of the Indian Penal 

Code (45 of 1860) specified in the first two columns of the Table next 
following may be compounded by the persons mentioned in the third column of 
that Table :— 


TABLE 
Section of 
Offence the Indian Person by whom offence may be 
.| Penal Code compounded ss 
applicable 
1 2 3 
Uttering words, etc., with deliberate 298 The person whose religious feelings are 
intent to wound the religious feel- | | intended to be wounded. - 
ings of any person. ap 
Causing hurt. 323, 334 | The person to whom the hurt is caused. 


Wrongfully restraining or confining 341, 342 | The person restrained or confined. 
any person. 


Assault or use of criminal force. 352,355 | The person assaulted or to whom cri- 
358 minal force is used. 

Mischief, when the only loss or da- | 426,427 | The person to whom the loss or damage 

mage caused is loss or damage to a is caused. 

private person. 

Criminal trespass. 447 The person in possession of the property 

trespassed upon. 

House trespass. ' ' 448 à Ditto. 

Criminal breach of contract of ser- 491 The person with whom the offender has 

vice. Í wa ' contracted. i ' 

Adultery. 497. | The husband of the woman. 

Enticing or taking away or detaining 498 Ditto. 

with criminal intent a married 

woman. o 

[Defamation, except such cases as 500 The person defamed. 


are specified against section 500 of 
the Indian Penal Code in column 1 
of the Table under sub-section (2)] 


Printing or engraving matter, know- 501 Ditto. 
ing it to be defamatory. 
Sale of printed or engraved sub- 502 Ditto. 


stance containing defamatory matter 
knowing it to contain such matter. 
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Insult intended to provoke a breach 504 The person insulted 

of the peace. 

Criminal intimidation except when 506 The person intimidated. 

the offence is punishable with 

imprisonment for seven years. 

Act caused by making a person 508 The person against whom the offence 

believe that he will be an object of was committed. 

divine displeasure. l ñ I 


(2) The offences punishable under the sections of the Indian Penal Code (45 of 
1860) specified in the first two columns of the Table next following may, with 
the permission of the Court before which any prosecution for such offence is 
pending, be compounded by the persons mentioned in the third column of that 
Table :— 


TABLE 
Section of 
the Indian : 
Offence Penal Persons by whom offence may be 
Code ap- compounded 
plicable 
1 2 3 —~ 
Voluntarily causing hurt by dan- 324 The person to whom hurt is caused. 


gerous weapons or means. 


Voluntarily causing grievous hurt. ` Ditto. 

Voluntarily causing grievous hurt on 335 Ditto. 

grave and sudden provocation. 

Causing hurt by doing an act so | 3370 Ditto. 

rashly and negligently as to en- 

danger human life or the personal 

safety of others. 

Causing grievous hurt by doing an 338 Ditto. 

act so rashly and negligently as to 

endanger human life or the personal 

safety of others. , 

Wrongfully confining a person for 343 The person confined. 

three days or more., ` 

Wrongfully confining for tenor more 344 Ditto. 

days. _ | 

Wrongfully confining a person in 346 ` Ditto, 

secret. | ! l =: 
Assault or criminal force to woman 354 The woman assaulted to whom the 
with intent to outrage her modesty. - criminal force was used. 

Assault or criminal force in attempt- 357 The person assaulted or to whom the 
ing wrongfully to confine a person. force was used. 

Theft, where the value of property 379 The owner of the property stolen. 


stolen does not exceed two hundred 
and fifty rupees. 


Sec. 320 


Theft by clerk or servant of property 
in possession of master, where the 
value of the property stolen does 
not exceed two hundred and fifty 
rupees. 


Dishonest misappropriation of om 
. perty. 


‘Criminal breach of trust, where the 
value of the property does not ex- 
ceed two hundred and fifty rupees. 


Criminal breach oftrust by a carrier, 
wharfinger etc., where the value of 
the property does not exceed two 
hundred and fifty rupees. 


Criminal breach of trust by, a clerk 

- Or servant, where the value of the 
property does not exceed two 
hundred and fifty rupees. 


Dishonestly receiving stolen pro- 
perty, knowing it to be stolen, when 
the value of the stolen property 
does not exceed two hundred and 
fifty rupees. 


Assisting in the concealment or dis- 


posal of stolen property, knowing it |. 


_ to be stolen, where the value of the 
stolen property does not exceed 
two hundred and fifty rupees. 


Cheating. 


Cheating a person whose interest the 
. Offender was bound, either by law 
or by legal contract, to protect. 


Cheating by personation. 


Cheating and dishonestly inducing 
- delivery of property or the making, 

alteration or destruction of a valu- 

able security. 

Fraudulent removal or concealment 

of property, etc., to prevent distri- 

bution among creditors. 


Fraudulently preventing from being 
made available for his creditors a 
. debt or demand due to the offender. 


Fraudulent execution of deed of 
transfer containing false statement 
of consideration. 


- Fraudulent removal or concealment 
of property. 


Mischief by killing or maiming ani- 
mal of the value often rupees or 
upwards. 

Mischief by killing or maiming ca- 
ttle, etc., of any value or any other 
animal of the value of fifty rupees 
or upwards. 


406 


407 ` 


408 


411 


414 
417 
418 


419 
420 
421 


422 


423 


424 ` 


428 


429 


GENERAL PROVISIONS AS TO INQUIRIES AND TRIALS 231 


The owner of the property stolen. 


The owner of the property misappro- 
priated. 


The owner of the property in respect of 
which the breach of trust has been 
committed. 


Ditto. 


Ditto. 
t 


The owner of the property stolen. } 


Ditto. 


| The person cheated. 


Ditto. 


Ditto. 
Ditto .. 


The creditors who are affected thereby. 
Ditto. 


The person affected thereby. 


Ditto. 


The owner of the animal. 


The owner of the cattle or animal. 
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1 2 3 
Mischief by injury to work of irri- 430 The person to whom the loss or damage 
gation by wrongfully diverting water is caused. 


when the only loss or damage caus- 
ed is loss or damage to a private 


person. 

House-trespass to commit an offence 451 The person in possession of the hous 
(other than theft) punishable with} - trespassed upon. 

imprisonment. 

Using a false trade or property 482: The person to whom loss or injury i 
mark, ' | caused by such use. 

Counterfeiting a trade or property 483 The person whose trade or propert 
mark used by another. mark is counterfeited. 

Knowingly selling, or exposing or 486 ` Ditto. | 

possessing for sale or for manu- 

facturing purspose, goods marked 

with a counterfeit property mark. 

Marrying again during the lifetime 494 The husband or wife of the person s 
of a husband or wife. marrying. 

Defamation against the President or 500 The person defamed. 

the Vice-President or the Governor 

of a State or the Administrator ofa 

Union territory or a Minister in 

respect of his conduct in the dis- 

charge of his public functions when 

instituted upon 2 comnlaint made by 

the Public Prosecutor. 

Uttering words or sounds cr making 509 The woman whom it was intended t 
gestures or exhibiting any object insult or whose privacy was intrude 
intending to insult the modesty of > upon. 


a woman or intruding upon the pri- 
vacy of a woman. 


a S f f 


(3) When any offence is compoundable under this section, the abetment of suck 
offence or an attempt to commit such offence when such attempt is itself ar 
offence) may be compounded in like manner. 


(4) (a) When the person who would otherwise be competent to compound ar 
offence under this section is under the age of eighteen years or is an idiot or ¢ 
lunatic, any person competent to contract on his behalf may, with the permissior 
of the Court, compound such offence. 


(b) When the person who would otherwise be competent to compound an offence 
under this section is dead, the legal representative, as defined in the Code o 
Civil Procedure, 1908 (5 of 1908), of such person may, with the consent of thi 
Court, compound such offence. 


(5) When the accused has been committed for trial or when he has been con 
victed and an appeal is pending, no composition for the offence shall be allowec 
without the leave of the Court to which he is committed, or, as the case ma; 
be, before which the appeal is to be heard. 


(6) A High Court or Court of Session acting in the exercise of its powers o 
revision under section 401 may allow any person to compound any offenc 
which such person is competent to compound under this section. 
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(7) No offence shall te compounded if the accused is, by reason of a previous 
conviction, liable either to enhanced punishment or to a punishment of a 
different kind for such offence. 


(8) The composition of an offence under this section shall have the effect of an 
acquittal of the accused with whom the offence has been compounded. 


(9) No offence shall be compounded except as provided by this section. 


NOTES 


Modifications in the old provision by new Code.—This section corresponds to 
section 345 of the old Code, with the following changes : 


a. Offence under sections 354, 411 and 414 of the I.P.C. (if the value of property 
does not exceed Rs. 250) have been made compoundable with the permission 
of the Court. 


b. Offences of unlawful compulsory labour under section 374 of the I.P.C. has 
been excluded from the list of compoundable offences. 


c. A person liable to enhanced punishment by reason of a previous conviction 
cannot be allowed to compound an offence. 


d. Specific provision has been made in respect of comppunding of offences by 
the legal representatives of persons who are dead. 


Compounding of offences without Court’s permission.—The Amendment Act, 
1978 has amended the Table under sub-section (1) to provide that only those 
cases of defamation may be compounded without the permission of the Court as 
are not mentioned against section 500 of the Indian Penal Code, in column 1 of 
the Table under sub-section (2) of this section. 


Withdrawal from prosecution. 


32|. The Public Prosecutor or Assistant Public Prosecutor in charge of a case 

may, with the consent of the Court, at any time before the judgment is 
pronounced, withdraw from the prosecution of any person either generally or in 
respect of any one or more of the offences for which ke is tried ; and, upon such 
withdrawal,— 


(a) if it is made before a charge has been framed, the accused shall be 
discharged in respect of such offence or offences ; 


(b) if it is made after a charge has been framed, or when under this Code 
no charge is required, he shall be acquitted in respect of such offence or 
offences : 


Provided that where such offence— 


(i) was against any law relating to a matter to which the executive power 
of the Union extends, or 


(ii) was investigated by the Delhi Special Police Establishment under the 
Delhi Special Police Establishment Act, 1946 (25 of 1946), or 


(iii) involved the misappropriation or destruction of, or damage to, any 
property belonging to the Central Government, or 
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(iv) was aanmeten by a person in the service of the Central Government 
while acting or purporting to act in the d scharge of his official duty, 


and the Prosecutor in charge of the case has not been appointed by the Central 
Government, he shall not, unless he has been permitted by the Central Govern- 
ment to do so, move the Court for its consent to withdraw from the prosecution 
and the Court shall, before according consent, direct the Prosecutor to produce 
before it the permission granted by the Centra! Government to withdraw from 
the prosecution... - . 


NOTES 


Consent of Central Government in certain cases.—This section corresponds to 
section 494 of the old Code. On the recommendation of the Law Commission, a 
provision has been made in the section that consent of the Central Government 
has to be obtained before a Public Prosecutor or Assistant Public Prosecutor in 
- charge of the case moves the Court for the withdrawal of the case if the offence 
relates to a matter to which the executive power of the Union extends or was 
investigated by the Special Police Establishment or involves misappropriation, 
destruction or damage to Central Government property or is committed by a 
Central Government servant. . am; 


Withdrawal request not to be accepted as a formality. — 1n Bansi Lal v. Chandan 
Lal AIR 1976 SC 370, the Supreme Court has observed that the request to 
grant permission under section 321 should not be accepted “as a necessary 
formality”, “for the mere asking?” but the Court must be satisfied “on the 
materials placed before it” that the grant of permission would serve the 
administration of justice and that “‘permission was not being sought overtly with 
an ulterior purpose unconnected with the vindication of the law which the 
executive organs are in duty bound to further and maintain. 


Withdrawal of prosecution, discretion of public prosecutor only.—The statutory 
responsibility for deciding upon withdrawal squarely vests in the public pro- 
` Secutor. It is non-negotiable and cannot be bartered away in favour of those who 
may be above him on the administrative side. The Criminal Procedure Code is 
the only master of the public prosecutor and he has to guide himself with 
reference to the Code only. So guided, the consideration which must weigh with 
him- is, whether the broader cause of public justice will be advanced or retarded 
by the withdrawal or continuance of the prosecution. It is not proper for a 
District Magistrate to order the public prosecutor to move for withdrawal. It 
may be open to the District Magistrate to bring to the notice of the public 
prosecutor materials and suggest to him to consider whether the prosecution 
should be withdrawn or not. He cannot command where he can only commend. 
It is entirely within the discretion of the public prosecutor to withdraw or not 
to withdraw. If he comes to the conclusion, on the materials passed on to him, 
that the case deserves to be withdrawn, he may initiate action in that behalf. 


Justice ordinarily demands that every case must reach its destination. not 
interrupted en route. If some policy consideration bearing on the administration 
of justice justifies withdrawal, the court may accord permission ; not if no 
public policy bearing on the administration of justice is involved. The court has 
to be vigilant when a case has been pending before it and not succumb to 
executive suggestion made in the form of application for withdrawal with a 
bunch of papers tacked on—Balwant Singh v. State of Bihar AIR 1977 SC 
2265. 
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Procedure in cases which Magistrate cannot dispose of. 


322. (1) If, in the course of any inquiry into an offence or a trial before a 
Magistrate in any district, the evidence appears to him to warrant a 
presumption— 


(a) that he has no jurisdiction to try the case or commit it for trial, or 


(b) that the case is one which should be tried or committed for trial by 
some other Magistrate in the district, or 


(c) that the case should be tried by the Chief Judicial Magistrate, 


he shall stay the proceedings and submit the case, with a brief report explain- 
ing its nature, to the Chief Judicial Magistrate or to such other Magistrate, 
having jurisdiction, as the Chief Judicial Magistrate directs. 


(2) The Magistrate to whom the case is submitted may, if so empowered, either 
try the case himself, or refer it to any Magistrate subordinate to him having 
jurisdiction, or commit the accused for trial. ` 


NOTES 


Submission of case to CJM for lack of jurisdiction. —This section corresponds to 
section 346 of the old Code. The new section makes it clear that “lack of 
jurisdjction”’ is one of the reasons for submitting the case by a Magistrate to the 
Chief Judicial Magistrate, or under his direction, to any other competent 
Magistrate for being tried by him. . x 


Subordinate Magistrate to refer cases to CJM.—Further, under the old section, 
there was no provision empowering a subordinate Magistrate to refer cases to 
the Chief Judicial Magistrate before or during trial, in case such a Magistrate 
found that he could not dispose of the case but it could be disposed of by the 
Chief Judicial Magistrate, e.g., a case relating to’ an offence punishable with 
imprisonment for a term that may extend to 7 years. Such a provision has now 
been made in order to reduce the work load of the Sessions Court. | 


Procedure when, after commencement of inquiry or trial, Magistrate finds case 
should be committed. 


323. If, in any inquiry into an offence.or a trial before a Magistrate, it appears 
to him at any stage of the proceedings before signing judgment that 
the case is one which ought to be tried by the Court of Session, he shall 
commit it to that Court under the provisions hereinbefore contained [and there. 
upon the provisions of Chapter XVIII shall apply to the commitment so made]. 


NOTES 


Old section furmaily revised.—This section corresponds to section 347 of the old 
Code. As all Magistrates are competent to commit a case to the Court of 
Session the old section has been formally revised. 


Amendment.—It has been clarified by the Amendment Act, 1978 that where 
commitment is made by a Magistrate after Inquiry and trial, the procedure 
specified in Chapter XVIII relating to trial before a court of pession shall apply 
to the commitment so made. 
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Trial of persons previously convicted of offences against coinage, stamp-law or 
property. 


324. (1) Where a person, having been convicted of an ofience punishable 

` under Chapter XII or Chapter XVII of the Indian Penal Code (45 of 
1860) with imprisonment for a term of three years or upwards, is again accused 
of any offence punishable under either of those Chapters with imprisonment 
for a term of three years or upwards, and the Magistrate before whom the case 
is pending is satisfied that there is ground for presuming that such person has 
committed the offence, he shall be sent for trial to the Chief Judicial Magistrate 
or committed to the Court of Session, unless the Magistrate. is competent to 
try the case and is of opinion that he can himself pass an adequate sentence 
if the accused is convicted. 


(2) When any person is sent for trial to the Chief Judicial Magistrate or com- 
mitted to the Court of Session under sub-section (1), any other person accused 
jointly with him in the same inquiry or trial shall be similarly sent or commit- 
ted, unless the: Magistrate discharges such other person under section 239 or 
section 245, as the case may be. | | 


NOTES 


Old section formally revised. —This section corresponds to section 348 of the 
old Code. The old section has formally been revised but no change of substance 
has been made therein. 


Procedure when Magistrate cannot pass sentence sufficiently severe. 


325. (1) Whenever a Magistrate is of opinion, after hearing the evidence for 

the prosecution and the accused, that the accused is guilty, and that he 
ought to receive a punishment different in kind from, or more severe than, that 
which such Magistrate is empowered to inflict, or, being a Magistrate of the 
second class, is of opinion that the accused ought to be required to execute a 
bond under section 106, he may record the opinion and submit his proceedings, 
and forward the accused, to the Chief Judicial Magistrate to whom he is 
subordinate. 


(2) When more accused than one are being tried together, and the Magistrate 
considers it necessary to proceed under sub-section (1), in regard to any of 
such accused, he shall forward all the accused, who are in his opinion guilty, to 
the Chief Judicial Magistrate. 


(3) The Chief Judicial Magistrate to whom the proceedings are submitted may, 
if he thinks fit, examine the parties and recall and examine any witness who 
has already given evidence in the case and may call for and take any further 
evidence, and shall pass such judgment, sentence or order in the case as he thinks 
fit, and as is according to law. 


NOTES 


Transfer of case due to insufficiency of sentencing power.—This section corres- 
ponds to section 349 of the old Code. Under the section the provision. dealing 
with the transfer of a case pending before a Second or Third Class Magistrate 
if he thinks that the acgused is guilty and merits punishment which the Magis- 
trate is not competent to impose, has been extended to convictions before First 
Class Magistrates also so that they can report the case to the Chief Judicial 
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Magistrates, who have higher powers of sentencing. Under the o/d section this 
was not possible, both because the Magistrates of the First Class were not 
mentioned in sub-section (1) thereof, and because the proviso to sub-section (2) 
of that section restricted the sentencing powers of the Magistrate to whom 
the case was forwarded. Accordingly, the provisions of sub-section (1) of the 
old - 349 have been revised and the proviso to sub section (2) thereof 
omit*ed. 


Conviction or commitment on evidence partly recorded by one Magistrate and 
partly by another. 


326. (1) Whenever any (Judge or Magistrate}, after having heard and recorded 

the whole or any part of the evidence in an inquiry or a trial, ceases to 
exercise jurisdiction therein and is succeeded by another [Judge or Magistrate] 
who has and who exercises such jurisdiction, the [Judge er Magistrate] so succeed- 
ing may act on the evidence so recorded by his predecessor, or partly recorded 
by his predecessor and partly recorded by himself : 


Provided that if the succeeding [Judge or Magistrate] is of opinion that further 
examination of any of the witnesses whose evidence has already been recorded 
is necessary in the interests of justice, he may re-summon any such witness, and 
after such further examination. cross examination and re-examination, if any, 
as he may permit, the witness shall be discharged. 


(2) When a case is transferred under the provisions of this Code [ from one Judge 
to another Judge or] ftom one Magistrate to another Magistrate, the former 
shall be deemed to cease to exercise jurisdiction therein, and to be succeeded by 
the latter, within the meaning of sub-section (1). 


(3) Nothing in this section applies to summary trials or to cases in which 
proceedings have been stayed under section 322 or in which proceedings have 
been submitted to a superior Magistrate under section 325. 


NOTES 


Applicability of section—This section corresponds to section 350 of the old 
Code. This section does away with the exceptions which were contained in sub- 
section (2) of the old section. Now this section would be applicable also to cases 
in which proceedings have been stayed under section 322 (section 346 old) and 
to cases in which proceedings have been submitted to a superior Magistrate 
under section 325 (section 349 old). 


Amendment.—Under the provisions of this section as it stood before the Amend- 
ment Act, 1978, a de novo trial was not obligatory when there was a change of 
Magistrate. The Amendment Act, 1978 has extended the scope of this section 
to the Court of Session also to expedite trial of cases therein. | 


Court to be open. 


327. The place in which any Criminal Court is held for the purpose of 

inquiring into or trying any offence shall be deemed to be an open 
Court, to which the public generally may have access, so far as the same can 
conveniently contain them: 


Provided that the presiding Judge or Magistrate may, if he thinks fit, order at 
any stage of any inquiry into, or trial of, any particular case, that the public 
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generally, or any particular person, shall not have access to, or be or remain in, 
the room or building used by the Court. 


NOTES 


Section contains healthy rule.—This section corresponds to section 352 of the 
old Code and contains the healthy rule that Criminal Courts should ordinarily 
be open to the public. f i 


— 


e 


CHAPTER XXV 
` PROVISIONS AS TO ACCUSED PERSONS OF UNSOUND MIND 


Procedure in case of accused being lunatic. 


328. (1) When a Magistrate holding an inquiry has reason to believe that 

° the person against whom the inquiry is being held is of unsound mind 
and consequently incapable of making his defence, the Magistrate shall inquire 
into the fact of such unsoundness of mind, and shall cause such person to be 
examined by the civil surgeon of the district or such other medical officer as 
the State Government may direct, and thereupon shall examine such surgeon or 
other officer as a witness, and shall reduce the examination to writing. 


(2) Pending such examination and inquiry, the Magistrate may deal with such 
person in accordance with the provisions of section 330. 


(3) If such Magistrate is of opinion that the person referred to in sub- 
section (1) is of unsound mind and consequently incapable of making his 
defence, he shal] record a finding to that effect and shall postpone further 
proceedings in the case. | 


NOTES 


` Procedure when accused of unsound mind.—This section corresponds to section 
464 of the old Code. The old provision has been redrafted forthe purpose 


of laying down procedure in any inquiry against an accused who appears to be 
of unsound mind. 


Procedure in case of person of unsound mind tried before court. 


329. (1) If at the trial of any person before a Magistrate or Court of Session, 
it appears to the Magistrate or Court that such person is of unsound 
_ mind and consequently incapable of making his defence, the Magistrate or 
Court shall, in the first instance, try the fact of such unsoundness and 
incapacity, and if the Magistrate or Court, after considering such medical 
and other evidence as may be produced before him or it, is satisfied of the 
fact, he or it shall record a finding to that effect and shall postpone further 
proceedings in-the case. 


(2) The trial of the fact of the unsoundness of mind and incapacity of the 
accused shall be deemed to be part of his trial before the Magistrate or Court. 


NOTES 


Fact of unsoundness of mind to be tried first.—This section corresponds to 
section 465 of the old Code. Apart from the fact that references to 
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“commitment”, “High Court” and “jury” occurring in the old section have been 
omitted, there is also a drafting improvement upon the old provision “to 
make it clear that in atrial before a Magistrate or Court of Session if the 
accused appears to be of unsound mind and consequently incapable of making 
his"defence, the Magistrate or Court shall, in the first instance, try the fact of 
such unsoundness of mind and incapacity ; and if the Magistrate or Court is 
satisfied as to the unsoundness of mind orincapacity of the accused, he or it 
p record a finding to that effect and shall postpone further proceedings in 
the case” 


Release of lunatic pending investigation or trial. 


330. (1) Whenever,a person is found, under section 328 or section 329, 

to be of unsound mind and incapable of making his defence, the 
Miagistrate or Court, as the case may be, whether the case is one in which 
bail may be taken or not, may release him on sufficient security being given 
that he shall be properly taken care of and shall be prevented from doing injury 
to himself or to any other person, and for his appearance when required before 
the Magistrate or Court or such officer as the mesa or Court appoints in 
this behalf. 


(2) If the case is one in which, inthe opinion of the Magistrate or Court, bail 
should not be taken, or if sufficient security is not given, the Magistrate or 
Court, as the case may be,shall order the accused to be detained in safe 
custody in such place and manner as he or it may think fit, and shall report the 
action taken to the State Government: , 


Provided that no order for the detention of the accused in a lunatic 
asylum shall be made otherwise than in accordance with such rules as the 
State Government may have made under the Indian Lunacy Act, 1912 (4 of ` 
1912). 


Resumption of inquiry or trial. iy 2 | . jm: 


331. (1) Whenever an inquiry ora trial is postponed under section 328 

or section 329, the Magistrate or Court, as the case may be, may at 
any time after the person concerned has ceased to be of unsound mind resume 
the inquiry or trial, and require the accused to appear or be brong before 
such Magistrate or Court. 


(2) When the accused has been released under section 330, and the sureties for 
his appearance produce him to the officer whom the Magistrate or Court 
appoints in this behalf, the certificate of such officer that the accused is capable 
of making his defence shall be receivable in evidence. 


Procedure on accused appearing before Magistrate or Court. 


332. (I) If, when the accused appears or is again brought before the 

Magistrate or Court, as the case may be, the Magistrate or Court 
considers him capable = making his k the inquiry or trial shall 
proceed. 


(2) If the Magistrate or Court considers the accused to be still incapable 
of making his defence, the Magistrate or Court shall act according to the 
provisions of section 328 or section 329, as the case may be, and if the accused 
is found to be of are mind and consequently incapable of making his 
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defence, shall deal with such accused in accordance with the provisions of 
section 330. 


When accused appears to have been of sound mind. 


333, When the accused appears to be of sound mind at the time of inquiry - 

or trial, and the Magistrate is satisfied from the evidence given before 
him that there is reason to believe that the accused committed an act, which, 
if he had been of sound mind, would have been an offence, and that he 
was, at the time when the act was committed, by reason of unsoundness of 
mind, incapable of knowing the nature of the act or that it was wrong or 
contrary to law, the Magistrate shall proceed with the case, and, if the accused 
ought to be tried by the Court of Session, commit him for trial before the Court 
_of Sessions. “*% ° 


Judgment of acquittal on ground of unsoundness of mind. 


_ Whenever any person is acquitted upon the ground that, at the time at 
which he is alleged to have committed an offence, he was, by reason of 
unsoundness of mind, incapable of knoving the nature of the act alleged as 
constituting the offence, or that it was wrong or contrary to law, the finding 
shall state specifically whether he committed the act or not. 


NOTES 


Sections 330 to 334 correspond to sections 466 to 470 of the old Code, respecti- 
vely. No change of substance has been made in the old provisions contained in 
those sections. 


ft 


Person acquitted on such ground to be detained in safe custody. 


335. (1) Whenever the finding states that the accused person committed the 

act alleged, the Magistrate or Court before whom or which the trial has 
been held, shall, if such act would, but for the incapacity found, have consti- 
tuted an offence, — 


(a) order such person to be detained in safe custody in such place and 
manner as the Magistrate or Court thinks fit ; or 


(b) order such person to be delivered to any relative or friend of such 
person. 


(2) No order for the detention of the accused in a lunatic asylum shall be 
made under clause (a) of sub-section (1) otherwise than in accordance with such 
rules as the State Government may have made under the Indian Lunacy Act, 
1912 (4 of 1912). of 


(3) No order for the delivery of the accused to a relative or friend shall be 
made under clause (b)of sub-section (1), except upon the application of such 
relative or friend and on his giving security to the satisfaction of the Magistrate 
or Court that the person delivered shall — 


(a) be properly taken care of and prevented from doing injury to himself or 
to any other person ; 


(b) be produced for the inspection of such officer, and at such times and 
places, as the State Government may direct. 
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(4) The Magistrate or Court shall report to the State Government the action 
taken under Sub-section (1). < . + 


NOTES 


aE 6 


Court’s discretion to order delivery of an insane person to his friends or rela- 
tions.—T his section corresponds to section 471(1) of the old Code. Clause (b) 
of sub-section (1) and sub-section (3) of this section are new. Under old section 
471, when a person was acquitted on the ground that he was insane at the time 
of the commission of the offence, the Court had to order him to be detained 
and it was only the State Government which could order the delivery of the 
convicted person to the relatives. The new provision, however, gives the court 
a discretion to order the delivery of such a person to his friends or relatives on 
their executing a bond with suitable conditions. The genesis of this provision 
is best explained by the Law Commission as follows : 


‘Detained’ implication of.—‘‘An order of the Court delivering the accused to the 
custody of his relatives appears to be illegal [Superintendent and Legal 
Remembrancer v. Srish Chandra AIR 1928 Cal. 653 and Public Prosecutor 
v. Kandaswami AIR 1953 Mad. 355] as the law stands at present. The contrary 
view taken in an earlier case, A.B. Mahammad v. Emp. AIR 1922 Mad. 54] 
was based onthe language of the section as it stood then, where the word 
“kept” was used. The word now used is “detained”? and implies curtailment 
of liberty—Public Prosecutor v. Nalyyappa AIR 1948 Mad. 291. 


Delivery of convicted person.—It has been suggested that if the person found 
guilty is sane at the time of acquittal, his friends and relatives should be 
allowed to keep him, after executing a bond with suitable conclusion for keep- 
ing the peace for five years thereafter. Delivery of the convicted person to the 
relatives is a matter which can, at present, be dealt with under section 475 by 
the State Government only. The Court can, no doubt, state in its report, that 
it will be safe to release the accused—Provisional Government v. Krishna Gopal 
Marathe AIR 1945 Nag. 77. But even if the accused is sane throughout the 
trial, he cannot be released under section 471. 


Recommendation of English Committee.—In England, the Criminal Law Revision 
Committee,! while observing that the Home Office is ina better position than 
a Court to investigate questions relating to treatment of the accused, andy that 
in such matters uniformity of practice was desirable, nevertheless recommended 
that in both cases, i.e., when there is a “special verdict” (guilty but insane), 
and when there is a finding of unfitness to plead, the Court should have a 
discretion not to make an order for detention if it considers on medical evi- 
dence that it is safe for the public to order the immediate release of the 


accused. m n * 


i # p: s 
Custody of insane to his relative or friend favoured.— We feel that the recom- 
mendations of the English Committee are applicable to Indian conditions 
also. At least, the mandatory provision in section 471 ‘should be replaced 
by a provision which would leave some discretion to the Court. The 
primary object of the detention order under section 471 is rehabilitation of 
the accused (now acquitted) and to prevent any trouble if he should relapse 
into insanity. It cannot be denied that the accused will receive more personal 


1. Criminal Law Revision Committee, Third Report. ‘Criminal Procedure (Insanity)” 
Cmd, 2149 pp. 13-14. 
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attention and care from his own relatives and friends than in a public lunati 
asylum ; and where his relatives or friends are ready to look after him an 
also undertake to ensure that he causes no injury to himself or others, ther 
seems no reason why the accused should not be released to their custody. l 
can, no doubt, be said in favour of the present provision that if it is, foun 
after observation in the hospital that the person concerned is fot a.danger t 
others, he would be released under section 475. Even then, there should be n 
objection to a discretion being given to the Court.” 


Power of State Government to empower officer incharge to discharge. 


336. The State Government may empower the officer in charge of the jail i 

which a person is confined under the provisions of section 330 or sectio 
335 to discharge all or any of the functions of the Inspector-General of Prison 
under section 337 or section 338. 


Procedure where lunatic prisoner is reported capable of making his defence. 


337. If such person is detained under the provisions of sub-section (2) o 

section 330, and in the case of a person detained in a jail, the Inspector 
General of Prisons, or, in the case of a person detained in a lunatic asylum 
the visitors of such asylum or any two of them shall certify that, in his or theii 
opinion, such person is capable of making his defence, he shall be taker 
before the Magistrate or Court, as the case may be, at such time as th 
Magistrate or Court appoints, and the Magistrate or Court shall deal witl 
such person under the provisions of section 332 ; and the certificati 
of such Inspecter-General or visitors as aforesaid shall be receivable a: 
_ evidence. L. KL: 


Procedure where lunatic detained is declared fit to be released. 


338. (1) If such person is detained under the provisions of sub-sectior 

(2) of section 330, or section 335, and such Inspector-General o! 
visitors shall certify that, in his or their judgment, he may be released withou 
danger of his doing injury to himself or to any other person, the State 
Government may thereupon order him to be released, or to be detained in 
custody, or to be transferred toa public lunatic asylum if he has not beer 
already sent to such an asylum ; and, in case it orders him to be transferred tc 
an asylum, may appoint a Commission, consisting of a judicial and twe 
medical officers. 


(2) Such Commission shall make a formal inquiry into the state of 
mind of such person, take such evidence as is necessary, and shall report 


to the State Government, which may order his release or detention as if 
thinks fit: 


Delivery of lunatic to care of relative or friend. 


339, (1) Whenever any relative or friend of any person detained under the 

provisions of section 330 or section 335 desires that he shall be delivered 
to his care and custody, the State Government may, upon the application of 
such relative or friend and on his giving security to the satisfaction of such 
State Government, that the person delivered shall— 


(a) be properly taken care of and prevented from doing injury to himself ot 
to any other person ; 
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| * 
(b) be produced for the inspection of such officer, and at such times and 
places, as the State Government may direct ; 


(c) in the case of a person detained under sub-section (2) of 


— 330, be produced when required before such Magistrate or 
ou 3 an l 
, P3 y 


order such person to be delivered to such relative or friend. © 


(2) If the person so delivered is accused of any offence, the trial of which 
hasbeen postponed by reason of his being of unsound mind and incapable 
of making his defence, and the inspecting officer referred to in clause (b) 
of sub-section (1), certifies at any time to the Magistrate or Court that 
such person is capable of making his defence, such Magistrate or Court 
shall call upon the relative or friend to whom such accused was delivered to 
produce him before the Magistrate or Court ; and, upon such production the 
Magistrate or Court shall proceed in accordance with the provisions of 


section 332, and the certificate of the inspecting officer shall be receivable as 
evidence. 


NOTES 


Sections 336 to 339 correspond to and repeat in substance the provisions con 
tained in sections 471(2), 473 to 475 of the old Code, respectively. 


CHAPTER XXVI 


PROVISIONS AS TO OFFENCES AFFECTING THE ADMINISTRATION 
OF JUSTICE | g 


Procedare in cases mentioned in section 195. 


340. When, upon an appliĉation made to it in this behalf or otherwise, any 

Court is of opinion that it is expedient in the interests of justice 
that an inquiry should be made into any offence referred toin clause (b) of 
sub-section (1) of section 195, which appears to have been committed in 
or in relation to a proceeding in that Court or, as the case may be, in respect 
of a document produced or given in evidence ina proceeding in that Court, 
such Court may, after such preliminary inquiry, if any, as it thinks 
mecessary,— 


(a) record a finding to that effect ; 
(b) make a complaint thereof in writing ; 
(c) send it to a Magistrate of the first class having jurisdiction ; 


(d) take sufficient security for the appearance of the accused before 
such Magistrate, or if the alleged offence is non-bailable and the Court 
thinks it necessary so to do, send the accused in custody to such 
Magistrate ; and | l f i 


(e) bind over any person to appear and give evidence before such 
Magistrate. 


(2) The power conferred on a Court by sub-section (1) in respect of 
an offence may, in any case where that Court has neither made a complaint ` 
under sub-section (1) in respect of that offence nor rejected an application 
for the making of such complaint, be exercised by the Court to which such 
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former Court is subordinate within the meaning of sub-section (4) of 
Section 195. i 


(3) A complaint made under this section shall be signed, — 


(a) where the Court making the complaint is a High Court, by such officer 
of the Court as the Court may appoint ; 


(b) in any other case, by the presiding officer of the Court. 


(4) In this section, “Court” has the same meaning as in section 195. 


NOTES 


Section complementary to section 195.—This section incorporates the provisions 
contained in sections 476(1) and 476A of the old Code. Section 340 is 
intended to be complementary to section 195. The scope of the former sections 
should, therefore, be the same as that of the latter se-tion. In the old sections 
195 and 476, there was a discrepancy in the wording, giving rise to some con- 
troversy about the scope of old section 476 as well as about the question 
whether the presiding officer of the Court could make a complaint under 
old section 476, in cases not strictly falling within section 195. Section 340 has, 
therefore, been drafted to emphasise in sub-section (1) that the section applied 
only to the offences to which clause (b) of section 195(1) applied. It also, 
incidentally, covers abetment of those offences, since section 195(1)(b) applies 
to them also. 


Use of expression “Court” in the section.—The old section 476 spoke of “a civil, 
revenue or criminal Court” while section 195 (old) used the expression “Court” 
and defined it. Section 340 now uses the word “Court” only and makes 
it clear in sub-section (4) that the word has the same meaning as in 
section 195. | ; 


Requisite conditions for laying a complaint under the section.—An order of the 
High Court made under-section 340(1) or (2) is specifically excluded for the 
purpose of appeal to the superior court under section 341(1). Under the old 
section, there was a right of appeal from the order of a subordinate court to 
the superior court to which appeals ordinarily lay from an appealable decree or 
sentence of such former court. 


Whether, suo moto or onan application by a party, a court being already 
seized of a matter under section 349(1) may be tentatively of opinion that 
further action against some party or witness may be necessary in the interest of 
justice. In such a proceeding, the reasons recorded in the principal case in 
which a false statement has been made, have a great bearing and indeed action 
as taken having regard to the overall opinion formed by the court in the earlier 
proceedings. In an enquiry under section 340(1) the only question is whether a 
prima facie case is made out which, if unrebutted, may have a reasonable likeli- 
hood to establish the specified offence and whether it is also expedient in the 
interest of justice to take such action. The enquiry under section 340(1) is 
really in the nature of affording a locus paenitentiae to a person and if at 
that stage the court chcoses to take action, it does not mean that he wil] not 
have full and adequate opportunity in due course of the process of justice to 
establish his innocence. | 


In this case there was a complaint in respect of offence under section 193 of 
Indian Penal Code (giving false affidavit) against the Home Minister of Kerala. 
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The High Court, after enquiry, sanctioned complaint for perjury. The Supreme 
Court, on a Special Leave appeal to it under Article 136 of the Constitution 
refusing to interfere with the order of the High Court observed : 


€ 


.. it will not be expedient in the interest of justice to interfere with the 
High Court unless we are absolutely certain that the two preconditions which 
are necessary for laying a complaint under section 340 are completely absent. 
The two pre-conditions are that the materials produced before the High Court 
make out a prima facie case fora complaint and secondly that it is expedient 
in the interest of justice to permit the prosecution under section 193 of 
Indian Penal Code—X. Karunakaran v. T.V. Eachara Warrier AIR 1978 SC 
290. 


Appeal. 


34]. (1) Any person on whose application any Court other than a High 

Court has refused to make a complaint under sub-section (1) or sub- 
section (2) of section 340, or against whom such a complaint has been made by 
such Court, may appeal to the Court to which such former Court is subordi- 
nate within the meaning of sub-section (4) of section 195, and the superior 
Court may thereupon, after notice to the parties concerned, direct the with- 
drawal of the complaint, or, as the case may be, making of the complaint 
which such former Court might have made under section 340, and if it 
makes such complaint, the provisions of that section shall apply accordingly. 


(2) An order under this section, and subject to any such order, an order under 
section 340, shall be final, and shall not be subject to revision. 


NOTES 


High Court excluded from scope of section.—This section corresponds to section 
476B of the old Code. The (new) section makes two important changes in the 
old provision. 


It was held by the Supreme Court in M.S. Sheriff [AIR 1954 SC 397] that an 
appeal lay under old section 476Bto the Supreme Court from an order of a 
Division Bench of a High Court directing making of a complaint under section 
476 (old). The Law Commission recommended that the position should be alter- 
ed by excluding the High Court from the scope of section 476B, because so far 
as the High Court was concerned, there was no need for an independent right 
of appeal against its decision to make a complaint. Following this recommenda- 
tion, therefore, the words “other than a High Court” have been interposed in 
sub-section (1) of section 341. 


Order under sub-section (2) final. - Sub-section (2) is a new provision, the reason 
for which has been explained by the Law Commission thus : 


- “Orders under sections 476, 476A and 476B are, at present, regarded as subject 
to revision. In our view, the right of appeal conferred by section 476B is enough, 
and there should be no further proceeding by way of revision against such 
orders. An order under section 476 or under section 476A should be final, 
subject to the appeal provided for by section 476B ; and an order under section 
476B should be final, being itself an order passed on appeal. It is also necessary 
to set at rest the controversy as to whether the provisions of the Code of Civil 
Procedure or of the Code of Criminal Procedure will apply where the order of 
a Civil Court passed under section 476 is challenged in revision.” 
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Power to order costs. ' 


342. Any Court dealing with an application made to it for filing a complaint 
` under section 340 or an appeal under section 341, shall have power to 
make such order as to costs as may be just. ə 


NOTES 


Provision based on Bombay Amendment. —This new provision conferring power 
to award costs in proceedings under sections 340 and 341 has been adopted with 
a few modifications from section 476C inserted by Bombay Act 46 of 1948. The 
Bombay Amendment read as follows : 


“A Criminal Court dealing with an application made to it for filing a complaint 
under section 476 or section 476A, and a Court dealing with an appeal under 
section 476B and the High Court dealing with an application in revision shall 
have power to make such order as to costs as may be just : 


Provided that no such order shall be made against the Government or any 
public servant acting on behalf of the Government.” 


Procedure of Magistrate taking cognizance. 


343, (1) A Magistrate to whom a complaint is made under section 340 or 

section 34] shall, notwithstanding anything contained in Chapter XV, 
proceed, as far as may be, to deal with the case as if it were instituted on a 
police report. 


(2) Where it is brought to the notice of such Magistrate, or of any other 
Magistrate to whom the case may have been transferred, that an appeal is 
pending against the decision arrived at in the judicial proceeding out of which 
the matter has arisen, he may, if he thinks fit, at any stage, adjourn the hearing 
of the case until such appeal is decided. 


NOTES 


Complaint to be dealt with as if instituted on police report.—This section incor- 
porates the provisions contained in sub-sections (2) and (3) of section 476 of the 
old Code. There is only one difference in the new and old provisions. It relates 
to the manner of dealing with the complaints made under sections 340 and 341. 
Under the old law, in the case of offences like perjury, forgery, disobedience of 
orders of Court or other types of contempt of Court, the Court had to make an 
inquiry under section 476 before filing a complaint. In that case, the Magistrate 
had to follow the procedure prescribed for making complaints and then hold an 
inquiry. It was, however, considered desirable that the inquiry by the Magistrate 
might be dispensed with when the conrplaint was made by a Court after an 
inquiry under section 476 (now section 340). Hence the new provision, depart- 
ing from the old provision, requires that the complaint should be dealt with as 
if it is instituted on a police report. 


The Law Commission did not favour this departure ; but it was suggested to 
the Law Commission that ‘‘since a complaint is made under section 476 by a 
responsible judicial officer (and after inquiry in most cases), the Court to which 
the complaint is made need not and should not hold another inquiry but should 
issue process and that when a superior court has made a complaint, it was in- 
appropriate that a Magistrate should again hold an inquiry or dismiss it”. This 
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Suggestion appears to have weighed more with the law-makers than the views of 
the Law Commission in the matter. Hence the present sub-section (2) of 
section 343. 


Old sections 478 & 479 omitted.—Incidentally, old sections 478 and 479 which 

dealt with commitment by civil courts have been omitted since those sections 

were rarely resorted to. In any case, the civil court can make a complaint to 

~ Magistrate even where the offence is triable exclusively by the Court of 
ession. 


Summary procedure for trial for giving false evidence. 


344. (1) If, at the time of delivery of any judgment or final order disposing 

of any judicial proceeding, a Court of Session or Magistrate of the first 
class expresses an opinion to the effect that any witness appearing in such pro- 
ceeding had knowingly or wilfully given false evidence or had fabricated false 
evidence with the intention that such evidence should be used in such proceed- 
ing, it or he may, if satisfied that it is necessary and expedient in the interest of 
justice that the witness should be tried summarily for giving or fabricating, as 
the case may be, false evidence, take cognizance of the offence and may, after 
giving the offender a reasonable opportunity of showing cause why he should 
not be punished for such offence, try such offender summarily and sentence him 
to imprisonment for a term which may extend to three months, or to fine which 
may extend to five hundred rupees, or with both. 


(2) In every such case the Court shall follow, as nearly as may be practicable, 
the procedure prescribed for summary trials. 


(3) Nothing in this section shall affect the power of the Court to make a com- 
plaint under section 340 for the offence, where it does not choose to proceed 
under this section. á 


(4) Where, after any action is initiated under sub-section (1), it ismade to 
appear to the Court of Session or Magistrate of the first class that an appeal or 
an application for revision has been preferred or filed against the judgment or 
order in which the opinion referred to in that sub-section has teen expressed, it 
or he shall stay further proceedings of the trial until the disposal of the appeal 
or the application for revision, as the case may be, and thereupon the further 
proceedings of the trial shall abide by the results of the appeal or application 
for revision. 


NOTES 


Object of old section 479A inserted in 1955.—Section 344 replaces section 479A 
of the old Code. The latter section was inserted in the Code in 1955 with the 
object of “eradicating the evils of perjury”. It, however, did not have the desired 
effect. The Law Commission observed : 


“Ever since its introduction the section has been a source of trouble. First, there 
was a controversy as to whether it was exclusive of section 476 or merely pravid- 
ed an additional alternative. That the former is the correct view is now well- 
settled. But the main question which naturally arises is whether this section 
makes an improvement over section 476. If speedy punishment of perjury is the 
aim, then the section does not go far enough because em i bars an appeal 
against a complaint made by the court it does not give power to the court itself 
to punish perjury.” 
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Defect in the old section 479A.—‘‘ Moreover, action under the section cannot be 
taken after judgment is pronounced. Where a complaint “can be” made under 
the section, action cannot be taken under section 476, so that if the court, by 
reason ot forgetfulness or insufficient material, does not make a complaint on 
the termination of the proceedings, action cannot be ‘subsequently taken under 
section 476 and the offender escapes unpunished—a result hardly intended by 
the legislature. This is a positive harm done by this section.” 


Summary punishment for perjury favoured.—At the same time, the Law Commission 
observed : 


“A mere repeal of the section, however, without some provision for punishing 
perjury will not be a satisfactory solution. Some provision whereby perjury of a 
flagrant and unchallengeable type could be effectively punished summarily with- 
out seriously prejudicing a fair trial of the person concerned, is desirable. 


Salient features of the new provision.—The salient features of the new section are 
therefore as follows : 


1. A Court of Session or a Magistrate of the first class (as against Civil, 
Revenue or Criminal Court mentioned in the old section) has been em- 
powered itself to try and punish summarily the offence of perjury if the 
Court is satisfied that it is necessary and expedient so to do in the interests of 
justice instead of filing a complaint before a Magistrate as was the case under 
the old provision. 


2. As in the old provision, the time for exercising the power under the section is 


at the time of the delivery of judgment or final order. The Joint Committee 
of Parliament observed : 


“The Committee is of the view that the Court should not be enabled to 
exercise this power at any time during the proceedings, because this may put 
witnesses in terror and may not conduce to the smooth progress of the 
inquiry or the trial. The appropriate thing would be to have the matter con- 
sidered by the court only at the time of the delivery of Judgment or final 
order for it is only then that he will be in a position to assess the significance 
of the statements in the proper light.” 


3. Before the punishment is imposed, the offender has to be given a reasonable 


opportunity of showing cause why he should not be punished for such 
offence. 


4. The maximum punishment laid down is three month’s imprisonment or fine 
up to Rs. 500 or both. 


5. The Court’s order has been made appealable [see section 351] “as a check 


against arbitrary action” under the section. Under the old provision, the 
finding of the Court was non-appealable. à 


The new procedure will be without prejudice to action under section 340. ` 


7. The sentence imposed under the section should not be executed until the dis- 
posal of an appeal or revision against the judgment or order in the main 
proceedings in which the witness gave perjured evidence and was sentenced. 
The Joint Committee of Parliament observed : “If this is not done the wit- 
ness should have suffered the punishment even though ultimately, as a result 


of the appeal or revision, the statements made by him would be found to have 
been justified”, 


Secs. 345 - 346 PROVISIONS AS TO OFFENCES AFFECTING ADMN. OF JUSTICE 249 


On this new procedure, the Law Commission observed : 


“We are not aware of the risk involved in giving power to punish perjury to the 
very court before which it is committed...... The provision which we recommend 
is of a very limited character, being confined to obvious cases of perjury and 
authorising a small punishment. Even this procedure will be discretionary, so 
that where the Court is of opinion that perjury, even though committed by con- 
tracictory statements on oath, is likely to raise complicated question, or 
deserves more serious punishment than that permissible under the proposed 
section, or is otherwise of such a nature that the ordinary procedure [section 
340] is more appropriate, the court will not proceed under the proposed 
section.” 


Procedure in certain cases of contempt. 


345. (1) When any such offence as is described in section 175, section 178, 

section 179, section 180 or section 228 of the Indian Penal Code (45 of 
1860) is committed in the view or presence of any Civil, Criminal or Revenue 
Court, the Court may cause the offender to be detained in custody and may, at 
any time before the rising of the Court on the same day, take cognizance of the 
offence and, after giving the offender a reasonable opportunity of showing cause 
why he should not be punished under this section, sentence the offender to fine 
not exceeding two hundred rupees, and, in default of payment of fine, to simple 
imprisonment for a term which may extend to one month, unless such fine be 
sooner paid. 


(2) In every such case the Court shall record the facts constituting the offence, 
with the statement (if any) made by the offender, as well as the finding and 
sentence. 


(3) If the offence is under section 228 of the Indian Pena] Code (45 of 1860), 
the record shall show the nature and stage of the judicial proceeding in which 
the Court interrupted or insulted was sitting, and the nature of the interruption 
or insult. 


Procedure where Court considers that case should not be dealt with under section 
345. 


346. (1) If the Court in any case considers that a person accused of any of 

the offences referred to in section 345 and committed in its view or pre- 
sence should be imprisoned otherwise than in default of payment of fine, or that 
a fine exceeding two hundred rupees should be imposed upon him, or such 
Court is for any other reason of opinion that the case should not be disposed 
of under section 345, such Court, after recording the facts constituting the 
offence and the statement of the accused as hereinbefore provided, may forward 
the case to a Magistrate having jurisdiction to try the same, and may require 
security to be given for the appearance of such person before such Magistrate, or 
if sufficient security is not given shall forward such person in custody to such 
Magistrate. 


(2) The Magistrate to whom any case is forwarded under this section shall 
proceed to deal with, as far as may be, as if it were instituted on a police 
report. 


NOTES 


Contempt ex facie curiae. —Sections 345 and 346, which prescribe the procedure 
for punishing contempt when committed ex facie curiae correspond to sections 
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480 to 482 of the old Code. In section 345(1) a provision has been made for 
giving the offender a reasonable opportunity of showing cause why he should not 
be punished. This is,gas observed by the Joint Committee of Parliament, to secure 
“that the principles _of natural justice should be followed in cases of contempt 
mentioned therein.” 


Case to be dealt with as if instituted on police report.—Section 346(2) provides 
that the Magistrate has to deal with the cases under section 346, as if it were 
instituted on a police report. The old section had provided for a complaint 
procedure. Regarding this departure, the Joint Committee of Parliament observed : 


“The Committee feels that the procedure prescribed for private complaints 
would not be appropriate in contempt cases mentioned in the preceding clause 
and so the procedure applicable to a case initiated on a police report has been 
prescribed.”’ 


When Registrar or Sub-Registrar to be deemed a Civil Court. | 


347. When the State Government so directs, any Registrar or any Sub-Registrar 
appointed under the Indian Registration Act, 1908 (16 of 1908) shall be 
deemed to be a Civil Court within the meaning of sections 345 and 346. 


Discharge of offender on submission of apology. 


348. When any Court has under section 345 adjudged an offender to punish- 
ment, or has under section 346 forwarded him to a Magistrate for trial, 
for refusing or omitting to do anything which he was lawfully required to do or 
for any intentional insult or interruption, the Court may, in its discretion, dis- 
charge the offender or remit the punishment on his submission to the order or 
requisition of such Court, or on apology being made to its satisfaction. 


NOTES 


Sections 347 and 348 are the same as sections 483 and 484 of the old Code, res- 
pectively. No change has been made in the old provisions. 


Imprisonment or committal of person refusing to answer or produce document. 


349, If any witness or person called to produce a document or thing before a 

Criminal Court refuses to answer such questions as are put to him or to 
produce any document or thing in his possession or power which the Court 
requires him to produce, and does not, after a reasonable opportunity has been 
given to him so to do, offer any reasonable excuse for such refusal, such Court 
may, for reasons to be recorded in writing, sentence him to simple imprisonment, 
or by warrant under the hand of the Presiding Magistrate or Judge commit him 
to the custody of an officer of the Court for any term not exceeding seven days, 
unless in the meantime, such person consents to be examined and to answer, or 
to produce the document or thing and in the event of his persisting in his 


— he may be dealt with according to the provisions of section 345 or section 


NOTES 


Principle of natural justice to be followed.—This section is practically the same as 
section 485 of the old Code.: The section makes it clear that the offender has to 
be given a reasonable opportunity to offer an excuse for refusal, so that, as 
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observed by the Joint Committee of Parliament, “the principles of natural justice 
are notignored in cases mentioned therein”. 


No reference to Court established by Royal Charter.—The words ‘‘and in the 
case of a Court established by Royal Charter shall be deemed to be guilty of 
contempt” occurring at the end of the old section 485 have also been omitted 
as “the power of a State High Court to punish for contempt is governed by 
article 215 of the Constitution and need not be provided for again in this 
section”. 


Summary procedure for punishment for non-attendance by a witpess in obedience 
to summons. 


350. (1) If any witness being summoned to appear before a criminal Court is 

legally bound to appear at a certain place and time in obedience to the 
summons and without just excuse neglects or refuses to attend at that place or 
time or departs from the place where he has to attend before the time at which 
‘it is lawful for him to depart and the Court before which the witness 
is to appear is satisfied that it is expedient in the interests of justice that sucha 
witness should be tried summarily, the Court may take cognizance of the 
offence and after giving the offender an opportunity of showing cause why he 
should not be punished under this section, sentence him to fine not exceeding one 
hundred rupees. 


(2) In every such case the Court shall follow, as nearly as may be practicable, the 
procedure prescribed for summary trials. 


NOTES 


Old section amended to conform to sections 263 and 264.—This section is almost 
the same as section 485A of the old Code. Sub-section (2) of old section 485A 
was : 


“In every such case the Court shall follow, as nearly as may be practicable, the 
procedure prescribed for summary trials in which an appeal lies.” 


The words “in which an appeal lies” have now been omitted in view of the 
doing away with the artificial distinction between non-appealable and appealable 
summary cases [See sections 263 and 264]. 


Appeals from convictions under sections 344, 345, 349 and 350. 


351. (1) Any person sentenced by any Court other than a High Court under 

section 344, section 345, section 349, or section 350 may, notwithstanding 
anything contained in this Code appeal to the Court to which decrees or orders 
made in such Court are ordinarily appealable. 


(2) The provisions of Chapter XXIX shall, so far as they are applicable, apply 
to appeals under this section, and the Appellate Court may alter or reverse the 
finding, or reduce or reverse the sentence appealed against. 


(3) An appeal from such conviction by a Court of Small Causes shall lie to the 
Court of Session for the sessions division within which such Court is situate. 


(4) An appe?! ircm such conviction by any Registrar or Sub-Registrar deemed 
to be a Civil Court by virtue of a direction issued under section 347 shall lie to 
the Court of Session for the sessions division within which the office of such 
Registrar or Sub-Registrar is situate. 
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Certain Judges and Magistrates not to try certain offences when committed before 
themselves. 


352. Except as provided in sections 344, 345, 349 and 350, no Judge of a 

` Criminal Court (other than a Judge of a High Court) or Magistrate shall 
try any person for any offence referred to in section 195, when such offence 1s 
committed before himself or in contempt of his authority, or is brought under 
his notice as such Judge or Magistrate in the course of a judicial proceeding. 


NOTES 


Modifications in old provisions.—Sections 351 and 352 correspond to sections 
486 and 487 of the old Code respectively, with the following important 
changes :— 


1. In sub-section (1) of section 351, the words “other than a High Court” are 
intended to exclude High Courts. 


2. Appeals from all the authorities (Court of Small Causes. Court of Registrar 
or Sub-Registrar) will lie to the Court of Session, instead of High Court | as 
was provided for in certain cases in old sub-sections (3) and (4) of section 
479A. 


3. In section 352, a reference to (new) section 344 has been added. 


4. Old sub-section (2) of section 487 has been omitted in view of the abolition of 
commitment proceedings. 


CHAPTER XXVII 
THE JUDGMENT 


Judgment. 


353, (1) The judgment in every trial in any Criminal Court of original juris- 

diction shall be pronounced in open Court by the presiding officer imme- 
diately after the termination of the trial or at some subsequent time of which 
notice shall be given to the parties or their pleaders, — 


(a) by delivering the whole of the judgment ; or 
(b) by reading out the whole of the judgment ; or 


(c) by reading out the operative part of the judgment and explaining the 
substance of the judgment in a language which is understood by the 
accused or his pleader. 


. (2) Where the judgment is delivered under clause (a) of sub-section (1), the 
presiding officer shall cause it to be taken down in short-hand, sign the transcript 
and every page thereof as soon as it is made ready, and write on it the date of the 
delivery of the judgment in open Court. 


(3) Where the judgment or the operative part thereof is read out under clause (b) 
or clause (c) of sub-section (1), as the case may be, itshall be dated and signed 
by the presiding officer in open Court, and if itis not written with his own hand 
every page of the judgment shall be signed by him. : 


(4) Where the judgment is Pronounced in the manner specified in clause (c) 
of sub-section (1), the whole judgment or a copy thereof shall be immediately 
made available for the perusal of the parties or their pleaders free of cost. 
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(5) If the accused is in custody, he shall be brought up to hear the judgment 
pronounced. 


(6) If the accused is not in custody, he shall be required by the Court to attend 
to hear the judgment pronounced, except where his personal attendance during 
the trial has been dispensed with and the sentence is one of fine only or he is 
acquitted : l 


Provided that, where there are more accused than one, and one or more of them 
do not attend the Court on the date on which the judgment is to be pronounced, 
the presiding officer may, in order to avoid undue delay in the disposal of the 
case, pronounce the judgment notwithstanding their absence. 


(7) No judgment delivered by any Criminal Court shall be deemed to be invalid 
by reason only of the absence of any party or his pleader on the day or from the 
place notified for the delivery thereof, or of any omission to serve, or defect in 
serving, on the parties or their pleaders, or any of them, the notice of such day 
and place. 


(8) Nothing in this section shall be construed to limit in any way the extent of the 
provisions of section 465. 


NOTES 


This section combines and re-arranges the provisions contained in sections 366 
and 367(1) of the old Code. The changes made in those sections by the present 
(new) section are indicated below : 


Three modes of pronouncing judgment—Sub-section (1).—The three modes of 
pronouncing a judgment as contained in sections 366 and 367 of the old Code 
have been brought under this sub-section. Clause (c) of this sub-section clarifies 
that when the judgment is pronounced by explaining the substance of it, the 
operative part of the judgment should bé read out. 


Dating and signing of judgments dictated in Court—Sub-section (2).— Old section 
367(1) required that the judgment should be dated and signed at the time of pro- 
nouncing it. This requirement could not be complied with where the judgment 
was pronounced by dictating in open Court. Transcribing a dictated judgment 
naturally took time. It could be signed only when the transcript was ready. This 
sub-section, therefore, states the position regarding dating and signing of judg- 
ments dictated in court, more clearly than the previous provision. 


Whole judgment need not be read—Sub-section (4).—The proviso to old section 
366(1) required the Court to read out the whole judgment if so requested by either 
party. It will now suffice, under the sub-section, that when the judgment is 
pronounced by explaining its substance, either the judgment or a copy thereof is 
made available for the perusal of either party, so that the whole judgment need 
not be read out. 


Pronouncement of judgment in presence of accused—Sub-sections (5) and (6).—Old 
section 366(2) provided that the judgment should be pronounced in the presence 
of the accused, except in certain specified instances where the presence of his 
pleader was sufficient. 


Law Commission’s observations.—The Law Commission observed as follows on 
this provision : 


254 ¿< CRIMINAL PROCEDURE CODE a. Sec. 354 


“This requirement can give rise to difficulties in cases where there are more 
accused than one and some of them, out on bail, fail to appeal at the time of 
judgment. In such cases, the pronouncement of the judgment will have to be 
postponed even against the accused present in court, till the absconding accused 
are apprehended. This, apart from wasting the time of the Court, will also cause 
needless harassment to the other accused. We would, therefore, reccommend 
that a power be given to the court to pronounce judgment in such instances, even 
if one or more of the several accused in the case are not present to hear it, 
making it clear that the power is to be used only to prevent undue delay.” 


Clear-cut conferment of power on court.—Hence in spite of a saving provision 
contained in old section 366(3), the court has now been given power in the matter 
in clearer terms. Sub-section (6) and the proviso thereto have therefore been 
drafted accordingly. Consequential provision has also been made in section 
418(2) to the effect that in such cases the Magistrate shall issue a warrant for the 
arrest of the accused who is absent. 


Sub -sections (5) and (6) deal with two cases separately.—As stated above, under 
old section 366(2), the presence of the accused’s pleader was sufficient when the 
accused’s personal attendance was dispensed with during the trial. The Law 
Commission thought that it was not necessary to insist on the presence of even 
the pleader in such cases. Secondly, sub-section (2) of section 366, as it stood, 
dealt with the cases of the accused in custody as well as the accused on bail ; 
in the interests of clarity therefore the two cases should be provided for 
separately. Accordingly, sub-section (5) deals with the accused in custody and 
sub-section (6) does not contain a reference to the presence of the accused's 
pleader. ~ i — _ 

# k... 

Language and contents of judgment. 


354. (1) Except as otherwise expressly provided by this Code, every judgment 
referred to in section 353,— 


(a) shall be written in the language of the Court ; 


(b) shall contain the point or points for determination, the decision thereon 
and the reasons for the decision ; 


(c) shall specify the offence (if any) of which, and the section of the Indian 
Penal Code (45 of 1860) or other law under which, the accused is 
convicted and the punishment to which he is sentenced ; 


(d) if it be a judgment of acquittal, shall state the offence of which the 
accused is acquitted and direct that he be set at liberty. — 


(2) When the conviction is under the Indian Penal Code (45 of 1860) and it is 
doubtful under which of two sections, or under which of two parts of the same 
section, of that Code the offence falls, the Court shall distinctly express the 
Same, and pass judgment in the alternative. 


(3) When the conviction is for an offence punishable with death or, in the alter- 
Native, with imprisonment for life or imprisonment for a term of years, the judg- 
ment shall state the reasons for the sentence awarded, and, inthe case of sentence 
of death, the special reasons for such sentence. 


(4) When the conviction is for an offence punishable with imprisonment for -a 
~y of one year or more, but the court imposes a sentence of imprisonment 
or a term of less than three months, it shall record its reasons for awarding such 


ef 
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sentence, unless the sentence is one of imprisonment till the rising of the Court 
or uniess the case was tried summarily under the provisions of this Code. 


(5) When any person is sentenced to death, the sentence shall direct that he be 
hanged by the neck till he is dead. 


(ó) Every order under section 117 or sub-section (2) of section 138 and every 
final order made under section 125, section 145 or section 147 shall contain 
the point or points for determination, the decision thereon and the reasons for 
the decision. 


NOTES 


This section incorporates the provisions contained in section 367 (except those 
incorporated in the preceding section) and section 368. The changes made in the 
old sections are discussed below : 


Reference to English language omitted from old section.—Old section 367(1) pro- 
vided that the judgment of a Court should be written in the language of the 
Court or in English. The Joint Committee of Parliament in omitting reference 
to the English language observed : ~ 


“The Committee feels that the language to be used for the purposes of the pro- 
ceedings before any subordinate Court is a matter to be regulated by the provi- 
sions of the Constitution or the law of the appropriate Legislature. There is, 
therefore. no necessity to retain a specific reference to the English language in 
this clause thereby giving that language a pre-eminent position which it no longer 
enjoys.” n 

Death Sentence Law Commissions recommendation. —This is a new provision 
requiring the Court to state its reasons for awarding the sentence of death or 
imprisonment for life in a capital case. The Law Commission in its Report on 
the Capital Punishment expressed the following views in the matter : 


“There isa considerable body of opinion which is in favour of a provision 
' requiring the court to state its reasons for imposing the punishment either of 
death or of imprisonment for life. Further, this would be a good safeguard to 
ensure that the lower courts examine the case as elaborately from the point of 
view of sentence as from the point of view of guilt. It would also provide good 
material at the time when a recommendation for mercy is to be made by the 
court, or a petition for mercy is considered. Again, it would increase the con- 
fidence of the people in the courts, by showing that the discretion is judicially 
exercised. It would also facilitate the task of the High Court in appeal orin 
proceedings for confirmation in respect of the sentence (where the sentence 
awarded is that of death), or in proceedings in revision for enhancement of the 
sentence (where the sentence awarded is one of imprisonment for life)”. 


The Law Commission’s Report on the Code recommending the amendment also 
observed : 


“n this connection, it may be noted that there are certain offences for which 
the Penal Code prescribes the punishment as death or in the alternative, life 
imprisonment or imprisonment for a term of years. Therefore, the amendment 
recommended should cover these cases also.” 


Special reasons for death sentence.—The Joint Committee of Parliament how- 
ever modified the recommendation so as to requiring “‘special reasons” for 
death sentence and reasons for other sentences. It observed : 


a4 
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“A sentence of death is the extreme penalty of law and it is but fair that when a 
Court awards that sentence ina case where the alternative sentence of imprison- 
ment for life is also available, it should give special reasons in support of the 
sentence.” 


Some special reasons indicated by the Supreme Court.—In Balwant Singh v. 
State of Punjab AIR 1976 SC 230, the Supreme Court has held that under 
section 354(3) of the new Code, the Court is required to state the reasons for 
the sentence awarded and in the case of sentence of death, special reasons are 
required to be stated. It would thus be noticed that awarding of the sentence 
other than the sentence of death, is the general rule now and only special rea- 
sons, that is to say, special facts and circumstances in a given case, will warrant 
the passing of the death sentence. It is unnecessary nor is it possible to make a 
catalogue of the special reasons which - may justify the passing of the death 
sentence in acase. But we may indicate just a few, such as, the crime has been 
committed by a professional or a hardened criminal, or it has been committed 
in avery brutal manner or ona helpless child or a woman or the like. The 
Court therefore held that even after noticing the provisions of section 354(3) of 
the New Code, the High Court (P & H) committed an errorin relying upon 
the two decisions of the Supreme Court, namely, Mangal Singh v. State of U.P. 
AIR 1975 SC 76 and Perumal v. State of Kerala AIR 1975 SC 95 in which 
the trials were held under the old Code. It wrongly relied upon the principle 
of absence of extenuating circumstances—a principle which was applicable 
after the amendment of the old Code from January 1, 1956, until the coming 


2 


into force of the new Code from April 1, 1974. . 


Life imprisonment for murder a rule and death sentence exception.—In E. Anamma 
v. State of AP. AIR 1976 S€ 799 the Court observed: “The unmistakable 
shift in legislative emphasis is that life imprisonment for murder isthe rule 
and capital sentence the exception to be résorted to for reasons to be stated. ... 
It is obvious that the disturbed conscience-ef-the State on the vexed question of 
legal threat to life by way of death sentence has sought to express itself 
legislatively, the stream of tendency being, towards cautious, partial abolition 
and a retreat from total retention” See also Harnam v. State of U.P. AIR 1976 
SC 2071; Har Dayal v. State of U.P. AIR 1976 SC 2055; and Ambaram v. State 
of M.P. AIR 1976 SC 2196. 


Reasons for sentence of short-term.—This is also a néw provision inserted at the 
stage of the passage of the Code in the Rajya Sabha. It was, as explained in the 
House, “included to restrict short-term imprisonment since .... a large number 
of persons in jail are therc fur short-term and it does not servea useful purpose.” 


Scope of old sub section (6) widened. ~Sub-section (6) of old section 367 provided 
that for the purposes of that section an order under (old) section 118 [new 
section 117] or (old) section 123(3) [new section 122(3)] should be deemed to be 
judgment. The scope of this provision has been widened by including therein 
orders under sections 117, 125, 138(2), 145 or section 147 of the Code so that 


reasons will be required to be given in the judgment or final order in any inquiry 
under any of those sections also. 


Incidentally, sub-section (5) of old section 367 which pertained to judgment in 
trial by jury has been deleted in view of the abolition of jury-trial. 


Metropolitan Magistrate’s judgment. 


355, Instead of recording a judgment in the manner hereinbefore provided, a 
Metropolitan Magistrate shall record the following particulars, namely :— 


" 
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(a) the serial number of the case : 
(b) the date of the commission of the offence ; 
(c) the name of the complainant (if any) ; 


(d) the name of the accused person, and his parentage and residence ; 
(e) the offence complained of or proved ; 


(f) the plea of the accused and his examination (if any) ; 
(g) the final order : 
(h) the date of such order ë 


(i) in all cases in which an appeal lies from the final order either under 


Section 373 or under sub-section (3) of section 374, a brief statement of 
the reasons for the decision. 


NOTES 


Metropolitan magistrate not to record detailed judgment.—This section corres- 
ponds to section 370 of the old Code. It relieves Metropolitan Magistrates 
(corresponding to Presidency Magistrates) of the task of writing a detailed judg- 
ment setting out the point or points for determination, the decision thereon, the 
reasons for the decision, etc., as provided inthe preceding section for other 


Magistrates. The anomaly inthe old provision was pointed out by the Law 
Commission as follows : Eni 


Anomaly in the old provision.—“It will be noticed that under section 411 a 
sentence of fine not exceeding Rs. 200 is not appealable and, presumably because 
of this fact, section 370, clause (i) does not require a Presidency Magistrate to 
record the reasons for the conviction when the fine is within this limit. In 
regard to sentences of imprisonment, however, the said clause is not logical even 
where the imprisonment inflicted is notmore than six months and consequently 
the sentence is not appealable under section 411, the Presidency Magistrate has to 
record reasons for the conviction.’ Then again, although a judgment of acquittal 
1s appealable under section 417, the Presidency Magistrate need not record even 
a brief statement of the reasons for his decision which the prosecution might not 
always find satisfactory. We consider that it would be more logical and reason- 
able to provide in clause (i) of section 370 that, in all cases in which an appeal 
lies from the final order either under section 411 or under section 417, the 


Presidency Magistrate should record a brief statement of the reasons for his 
decision.” 


Reasons to be recorded in case of appealable final order.—The Law Commission, 
therefore, recommended that in all cases in which an appeal lies from the final 
order, the Presidency Magistrate should record a brief statement of the reasons 
for his decision. This has accordingly been provided in clause (i) of the section 
in place of clause (i) of old section 370. 


® 


Order for notifying address of previously convicted offender. 


356. (1) When any person, having been convicted by a Court in India of an 

offence punishable under section 215, section 489A, section 489B, section 
489C, or section 489D of the Indian Penal Code (45 of 1860), or of any offence 
punishable under Chapter XII or Chapter XVII of that Code, with imprisonment 
foraterm of three years or upwards, is again convicted of any offence punishable 
under any of those sections or Chapters with imprisonment for a term of three 
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years or upwards by any Court other than that of a Magistrate of the second 
class, such Court may, if it thinks fit, at the time of passing a sentence of im- 
prisonment on such person, also order that his residence and any change of, or 
absence from, such residence after release be notified as hereinafter provided 
for a term not exceeding five years from the date of the expiration of such 


sentence. 


(2) The provisions of sub-section (1) with reference to the offences named therein, 
apply also to criminal conspiracies to commit such offences and to the abetment 
of such offences and attempts to commit them. 


(3) If such conviction is set aside on appeal or otherwise, such order shall 
become void. 


(4) Anorder under this section may also be made by an Appellate Court or 
by the High Court or Court of Session when exercising its powers of revision. 


(5) The State Government may, by notification, make rules to carry out the 
provisions of this section relating to the notification of residence or change of, 
or absence from, residence by released convicts. 


(6) Such rules may provide for punishment for the breach thereof and any 
person charged with a breach of any such rule may be tried by a Magistrate of 
competent jurisdiction in the district in which the place last notified by him as 
his place of residence is situated. 


NOTES 


This section substantially incorporates the provisions contained in section 565 of 
the old Code. References to specified Magistrates, etc., as also (former) Indian 
States occurring in the old provision have been omitted. 


Section applicable to persons convicted of attempts etc.—Sub-section (2) is a new 
provision. Section 565 (old) empowered the courts to order previously convicted 
offenders to notify their place of residence and any change of, or absence from 
such residence after their release. It was held in Doraiswamy AIR 1942 M ad. 
521 that the section .d not apply to persons convicted of attempts, abetments 
and conspiracies to commit any of the offences listed in sub-section (1) of section 
565. The Law Commission, therefore, considered it desirable that the section 
should apply also to such convicts. Hence new sub-section (2). 


Order to pay compensation. 


357. (1) When a Court imposes a sentence of fine or a sentence (including a 
~ 7 Sentence of death) of which fine forms a part, the Court may when pass- 
ing judgment, order the whole or any part of the fine recovered to be applied. — 


(a) in defraying the expenses properly incurred in the prosecution ; 


(b) in the payment to any person of compensation for any loss or injury 
caused by the offence, when compensation is, in the opinion of the Court, 
recoverable by such person in a Civil Court ; 


(c) when any person is convicted of any offence for having caused the death 
of another person or of having abetted the commission of such an 
offence, in paying compensation to the persons who are, under the Fatal 
Accidents Act, 1855 (13 of 1885), entitledto recover damages from the 
person sentenced for the loss resulting to them from such death ; 
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(d) when any personis convicted of any offence which includes theft, 
criminal misappropriation, criminal breach of trust, or cheating, or 
of having dishonestly received or retained, or of having voluntarily 
assisted in disposing of stolen property knowing or having reason to 
believe the same to be stolen, in compensating any bona fide purchaser 
of such property for the loss of the same if such property is restored to 
the possession of the person entitled thereto. 


(2) If the fine is imposed in a case which 1s subject to appeal, no such payment 
shall be made before the period allowed for presenting the appeal has elapsed, or, 
if an appeal be presented, before the decision of the appeal. 


(3) When a Court imposes a sentence, of which fine does not forma part, the 
Court may, when passing judgment, order the accused person to pay, by way of 
compensation, such amount as may be specified in the order to the person who 
has suffered any loss or injury by reason of the act for which the accused person 
has been so sentenced. 


(4) An order under this section may also be made by an Appellate Court or by 
the High Court or Court of Session when exercising its powers of revision. 


(5) At the time of awarding compensation in any subsequent civil suit relating 
to the same matter, the Court shall take into account any sum paid or recovered 
as compensation under this section. | 


NOTES 


Compensation not qualified by the word ‘‘substantial’’.—This section incorporates 
the provisions contained in sections 545 and 546 of the old Code. Under clause 
(b) of sub-section (1) of section 545 of the old Code, the Court could direct 
payment of compensation to the victim of crime when “substantial com- 
pensation” was, in the opinion of the Court, recoverable by such person ina 
Civil Court. In other words, the act which constituted an offence should also be 
a tort. The word “substantial” appeared to have been used to exclude cases 
where only nominal damages could be recoverable. Since, as observed by the 
Law Commission, payment of compensation was purely within the discretion of 
the Court and the provision was also not very liberally utilized, the word 
“compensation” is now no more qualified by the word ‘‘substantial’ in new 
clause (b) of sub-section (1) of section 357. 


Compensation in case of loss or injury.—Sub-section (3) deals with a case when 
a court imposes a sentence of which fine does not form part. In such a case also 
the court has been empowered to award compensation to the person who has 
suffered loss or injury as a result of the offence. 


Compensation to persons groundlessly arrested. 


358. (1) Whenever any person causes a police officer to arrest another person, 

if it appears to the Magistrate by whom the case is heard that there was 
no sufficient ground for causing such arrest, the Magistrate may award such 
compensation, not exceeding one hundred rupees, to be paid by the person so 
causing the arrest to the person so arrested, for his loss of time and expenses in 
the matter, as the Magistrate thinks fit. 


(2) In such cases, if more persons than one are arrested, the Magistrate may, in 
Jike manner, award to each of them such compensation, not exceeding one 
hundred rupees, as such Magistrate thinks fit. 
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(3) All compensation awarded under this section may be recovered as if it were 
a fine, and, if it cannot be so recovered, the person by whom it is payable shall 
be sentenced to simple imprisonment for such term not exceeding thirty days as 
the Magistrate directs, unless such sum is sooner paid. 


NOTES 


Scope of old provision widened.—This section corresponds to section 553 of the 
old Code. The old section which provided for payment of compensation to 
persons groundlessly arrested was restricted to arrests in presidency towns. By the 
new section the provision has been extended to all places. The limit of compensa- 
tion has also been increased from Rs. 50 to Rs. 100. 


Order to pay costs in non-cognizable cases. 


359. (1) Whenever any complaint of a non-cognizable offence is made to a 

` Court, the Court, if it convicts the accused, may, in addition to the 
penalty imposed upon him, order him to pay to the complainant, in whole or 
in part, the cost incurred by him in the prosecution, and may further order that 
in default of payment, the accused shall suffer simple imprisonment for a period 
not exceeding thirty days and such costs may include any expenses incurred in 
respect of process-fees, witnesses and pleader’s fees which the Court may consider 
reasonable. 


(2) An order under this section may also be made by an Appellate Court or by 
the High Court or Court of Session when exercising its powers of revision. 


NOTES 


Court’s power to award full costs.—This section corresponds to section 546A of 
the old Code. The old provision empowered the Court to order, in a non-cogniz- 
able offence, payment of fees to the complainant, i.e., fees paid on the complaint/ 
petition and the process fees for summoning witnesses and the accused. These 
fees were small amounts compared to the total expenses properly incurred by 
the complainant in prosecuting the offender. The (new) section empowers the 
Court to award full costs. 


Order to release on probation of good conduct or after admonition. 


360. (1) When any person not under twenty-one years of age is convicted of 

_ an offence punishable with fine only or with imprisonment for a term of 
seven years or less, or when any pefson under twenty-one years of age or any 
woman is convicted of an offence not punishable with death or imprisonment 
for life, and no previous conviction is proved against the offender, if it appears 
to the Court before which he is convicted, regard being had to the age, character 
or antecedents of the offender, and to the circumstances in which the offence 
was committed, that it is expedient that the offender should be released on 
probation of good conduct, the Court may, instead of sentencing him at once 
to any punishment, direct that he be released on his entering into a bond, with 
or without sureties, to appear and receive sentence when called upon during 
such period (not exceeding three years) as the Court may direct and in the 
meantime to keep the peace and be of good behaviour : 


Provided that where any first offender is convicted by a Magistrate of the second 
class not specially empowered by the High Court, and the Magistrate is of opinion 
that the powers conferred by this section should be exercised, he shall record his 
Opinion to that effect, and submit the proceedings to a Magistrate of the first 
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class, forwarding the accused to, or taking bail for his appearance before 
such Magistrate, who shall dispose of the case in the manner provided by sub- 
section (2). 


(2) Where proceedings are submitted to a Magistrate of the first class as 
provided by sub-section (1), such Magistrate may thereupon pass such sentence 
or make such order as he might have passed or made if the case had originally 
been heard by him, and, if he thinks further inquiry or additional evidence on 
any point to be necessary, he may-make such inquiry or take such evidence 
himself or direct such inquiry or evidence to be made or taken. 


(3) In any case in which a person is convicted of theft, theft ina building, 
dishonest misappropriation, cheating or any offence under the Indian Penal 
Code (45 of 1860) punishable with not more than two years’ imprisonment or any 
offence punishable with fine only and no previous conviction is proved against 
him, the Court before which he is so convicted may, if it thinks fit, having regard 
to the age, character, antecedents or physical or mental condition of the 
offender and to the trivial nature of the offence or any extenuating circum- 
stances under which the offence was committed, instead of sentencing him to 
any punishment, release him after due admonition. 


(4) An order under this section may be made by any Appellate Court or by 
the High Court or Court of Session when exercising its powers of revision. 


(5) When an order has been made under this section in respect of any offender, 
the High Court or Court of Session may, on appeal when there is a right of 
appeal to such Court, or when exercising its powers of revision, set aside such 
order, and in lieu thereof pass sentence on such offender according to law : 


Provided that the High Court or Court of Session shall not under this sub- 
section inflict a greater punishment than might have been inflicted by the Court 
by which the offender was convicted. 


(6) The provisions of sections 121, 124 and 373 shall, so far as may be, 
apply in the case of sureties offered in pursuance of the provisions of this 
section. 


(7) The Court, before directing the release of an offender under sub-section (1), 
shall be satisfied that an offender or ħis surety (if any) hasa fixed place 
of abode or regular occupation in the place for which the Court acts or in 
which the offender is likely to live during the period named for the observance 
of the conditions. 


(8) If the Court which convicted the offender, or a Court which could have 
dealt with the offender in respect of his original offence, is satisfied that the 
offender has failed to observe any of the conditions of his recognizance, it may 
issue a warrant-for his apprehension. 


(9) An offender, when apprehended on any such warrant, shall be brought 
forthwith before the Court issuing the warrant, and such Court may either 
remand him in custody until the case is heard or admit him to bail with a 
sufficient surety conditioned on his appearing for sentence and such Court may, 
after hearing the case, pass sentence. 


(10) Nothing in this section shall affect the provisions of the Probation of 
Offenders Act, 1958 (20 of 1958), or the Children Act, 1960 (60 of 1960), or 
any other law for the time being in force for the treatment, training or rehabi- 
litation of youthful offenders. 
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NOTES 


This section combines the provisions contained in quite a few sections of 
the old Code. Sub-sections (1) and (3) to (6) correspond to old section 
562 ; sub-section (2) corresponds to old section 380 ; sub-section (7) corresponds 
to old section 564(1); sub-sections (8) and (9) correspond to old section 
563 ; and sub-section (10) corresponds to old section 564(2). The changes 
made in the old provisions are detailed below : 


Scope of oid provision extended.—The old provision was applicable to persons 
not under the age of twenty-one „years of age and convicted of an offence 
punishable with imprisonment for not more than seven years. The scope of 
this provision has been extended to cover also persons convicted of an offence 
punishable with fine only. 


In the Proviso to sub-section, reference to third class Magistrates occurring in 
the corresponding old provision has been omitted since this class of Magistrates 
has been abolished in the new Code. 


Offence punishable with fine covered.—Under old section 562(1A), it was permis- 
sible to release a first offender after admonition only in the case of certain 
offences punishable under the IPC. Occasionally, doubts arose whether an 
offence punishable only with fine was covered by the section. Although the 
Courts had answered this question in the affirmative [See, for instance, Emp. 
v. Manchershaw AIR 1935 Bom. 156], the position has been made clear in 
the sub-section. 


Reference to Court of Session.—Reference has been made to Court of Session in 
these sub-sections. 


Reference to Acts of 1958 and 1960.—For reference to the Reformatory Schools 
Act, 1897, contained in old section 546(2) to which the present sub-section 
corresponds, reference to Acts of 1958 and 1960 or “any other law for the 
treatment, training and rehabilitation of youthful offenders” has been sub- 
stituted. ia 


Section not mandatory.—Section 360 is not a mandatory provision. The exercise 
of the power thereunder is purely discretionary one even if under section 361, 
the Court has to give reasons for not extending the benefit of section 360 or 
of the Probation of Offenders Act to the accused—Ram Bahadur v. State 
1990 Cr.*LJ 1279. 


Section when does not apply.—Sub-section (3) does not apply to an offence 
which, though punishable with maximum sentence of two years, cannot 
be said to be of a trivial nature—Jbrahim v. State 1974 Cr. LJ 993. 


Special reasons to be recorded in certain cases. 
361. Where in any case the Court could have dealt with,— 


(a) an accused person under section 360 or under the provisions of the 
Probation of Offenders Act, 1958 (20 of 1958), or 


(6) a youthful offender under the Children Act, 1960 (60 of 1960) or any 
other law for the time being in force for the treatment, training or 
rehabilitation of youthful offenders, 


but has not done so, it shall record in its judgment the special reasons for not 
having done so. 
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NOTES 


Court to give special reasons for not applying special laws.—This is a new provi- 
sion. The Joint Committee of Parliament in recommending this provision 
observed : 


“It has come to the notice of the Committee that the salutory provisions of 
the Probation of Offenders Act, 1958, the Children Act, 1960 or other 
similar laws intended for the treatment of youthful offenders are being applied 
by Courts only rarely although it was expected that the provisions of these 
Acts would be applied liberally by the Courts. To ensure that they are so 
applied, the new provision has been inserted requiring the Court to give 
reasons in the judgment for not applying the provisions of the special laws 
whenever they may be applied.” 


Non-mention of special reasons, effect of.—Where in a case the thirty-five year 
old accused was sentenced for manufacturing illicit arms ‘as a business pro- 
position and there was no circumstance mitigating the gravity of the crime, 
held that non-mention of special reasons for non-invoking the provisions 
of sections 360 and 361 did not render the sentence erroneous—Kzhalif v. State 
1976 Cr. LJ 465. i 


Court not to alter judgment. 


362. Save as otherwise provided by this Code orby any other law for the 

time being in force, no Court, when it has signed its judgment or 
final order disposing of a case, shall alter or review the same except to correct 
a clerical or arithmetical error. 


NOTES 


Reference to Letters Patent omitted.— This section corresponds to section 369 
. of the old Code. Old Section 369 made a reference to “High Court established 
by the Letters Patent”, etc. These words have now been omitted in the present 
section as, first, Letters Patent, etc., are also laws for the time being in force, 
and hence the words are redundant and somewhat confusing ; and secondly, 
reference to Letters Patent of the older High Courts has become practically 
obsolete, in view of the. Appeal provisions contained in the new section 374. 


Scope of old section widened. — The scope of the provision contained in the old 
section has been widened so as to cover final orders disposing a case also in 
addition to judgments. The Joint Committee of Parliament observed : 


“The Committee is of opinion that the prohibition in this clause should 
apply to every final order disposing of a case and not merely to a judgment in a 
trial.” 


Copy of judgment to be given to the accused and other persons. 


363. (1) When the accused is sentenced to imprisonment, a copy of the 
judgment shall, immediately after the pronouncement of the judgment, 
be given to him free of cost. 


(2) On the application of the accused, a certified copy of the judgment, or 
when he so desires, a translation in his own language if practicable or in the 
language of the Court, shall be given to him without delay, and such copy shall, 
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in every case where the judgment is appealable by the accused, be given free 
of cost : 


Provided that where a sentence of death is passed or confirmed by the High Court, a 
certified copy of the judgment shall be immediately given to the accused free 
of cost whether or not he applies for the same. 


(3) The provisions of sub-section (2) shall apply in relation to an order under 
section 117 as they apply in relation to a judgment which is appealable by the 
accused. 


(4) When the accused is sentenced to death by any Court and an appeal lies 
from such judgment as of right, the Court shall inform him of the period 
within which, if he wishes to appeal, his appeal should be preferred. 


(5) Save as otherwise provided in sub-section (2), any person affected bya 
judgment or order passed by a Criminal Court shall, on an application made 
in thig behalf and on payment of the prescribed charges, be given a copy of 
such judgment or order or of any deposition or other part of the record : 


Provided that the Court may, if it thinks fit for some special reason, give it to 
him free of cost. 


(6) The High Court may, by rules, provide for the grant of copies of any 
judgment or order of a Criminal Court to any person who is not affected by a 
judgment or order, on payment, by such person, of such fees, and subject to 
such conditions, as the High Court may, by such rules, provide. 


NOTES 


This section incorporates the provisions contained in sections 371 and 548 
of the old Code. The changes made in the old provisions are indicated 
below : 


Copy of judgment to be given to accused immediately. —Sub-section (1) corresponds 
to sub-section (4) of section 371 of the old Code. In the old provision, it was 
provided that a copy of the “finding and sentence” should be given to the 
accused “as soon as may be after the delivery of the judgment”. The pre- 
sent provision has been simplified to require that a copy of the “‘judg- 
ment” should be given to the accused “immediately” after its pronouncement. 


Copy to be a certified copy.—Sub-section (2) corresponds to sub-section .1) of section 
371 of the old Code. Under that sub-section, a copy of the judgment had to be 
given without delay to the accused on his application. Though the section did 
not say that it should be a certified copy, the Supreme Court in State of U.P. v. 
C. Tabit 1958 SCR 1275 held that “whether it is the accused person who 
applied for a copy... orit is the State which applied for a copy, the copy 
supplied by the public officer must be a certified copy”. In conformity with 
this decision, the word “copy” has been qualified by the word ‘‘certified”’. 


Copy free of cost if judgment appealable.—The old sub-section further provided that 
the copy should be given free of cost except in a summons case. Considering 
that the main object of the sub-section was to facilitate the lodging of an 
appeal by the accused without avoidable delay, the latter part of the (new) 
sub-section provides that “such copy shall, in every case where the judgment 
is appealable by the accused, be given free of cost”. [Sub-section (2)] 
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The proviso to sub-section (2) is new. The Law Commission in recommending 
the provision contained in the Proviso observed : 


In case of death sentence copy of judgment to be given immediately free.—“‘In 
cases where the High Court passes or confirms or maintains a death sentence, 
a certified copy of the judgment should, in our view, be immediately given 
to the accused whether or not he applies for it. This would enable him to make 
immediate preparation for an appeal.” 


Provision applicable to an order under section 117.—Sub-section (3) is new 
[old sub-section (2) of section 371 related to trial by jury and hence has been 
deleted]. Since an order under section 117 [to give security for good behaviour] 
may result in imprisonment of the defendant, the provision of section 363(2) 
[new] has been made applicable to an order under section 117 of the [new] Code. 


Copy to a person other than a party to the case.—Sub-section (5) corresponds 
to section 548 of the old Code. In the words of the Joint Committee of 
Parliament : 


“Copies of the judgment of a Criminal Court may at times be required by 
persons other than parties to the case for certain other purposes, such as, in 
connection with the determination of the question of disqualification of -a 
candidate for election or other purpose.” 


Hence, the old section has been redrafted by the Committee so as to permit the 
grant of a copy of a judgment or order to any person other than the parties, 
subject to payment of such fees and compliance with such conditions as may 
be prescribed by rules made by the High Court. 


Judgment when to be translated. 


364. The original judgment shall be filed with the record of the pro- 

ceedings and where the original is recorded in a language different 
from that of the Court and the accused so requires, a translation thereof 
into the language of the Court shall be added to such record. 


Court of Session to send copy of finding and sentence to District Magistrate. 


365. In cases tried by the Court of Session or a Chief Judicial Magistrate, 

the Cout or such Magistrate, as the case may be, shall forward a 
copy of its or his finding and sentence (if any) to the District Magistrate 
within whose local jurisdiction the trial was held. 


NOTES 


Sections 364 and 365 correspond to sections 372 and 373 of the old Code 
respectively. No change has been made in the old sections. 


CHAPTER XXVIII 
SUBMISSION GF DEATH SENTENCES FOR CONFIRMATION 


Sentence of death to be submitted by Court of Session for confirmation. 


366. (1) When the Court of Session passes a sentence of death, the- pro- 
ceedings shall be submitted to the High Court, and the sentence shall 
not be executed unless it is confirmed by the High Court. 
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(2) The Court passing the sentence shall commit the convicted person’ to jail 
custody under a warrant. 


Power to direct further inquiry to be made or additional evidence to betaken. 


367. (1) If, when such proceedings are submitted, the High Court thinks 

` that a further inquiry should be made into, or additional evidence 
taken upon, any point bearing upon the guilt or innocence of the convicted 
person, it may make such inquiry or take such evidence itself or direct it 
to be made or taken by the Court of Session. 


(2) Unless the High Court otherwise directs, the presence of the convicted 
person may be dispensed with when such inquiry is made or such evidence 
is taken. 


(3) When the inquiry or evidence (if any) is not made or taken by the High 
Court, the result of such inquiry or evidence shall be certified to such Court. 


Power of High Court to confirm sentence or annual conviction. 
368. In any case submitted under section 366, the High Court— 


(a) may confirm the sentence, or pass any other sentence warranted by 
law, or 


(b) may annul the conviction, and convict the accused of any offence 
of which the Court of Session might have convicted him, or order a 
new trial on the same or on amended charge, or 


(c) may acquit the accused person : 


Provided that no order of confirmation shall be made under this section 
until the period allowed for preferring an appeal has expired, or if an appeal 
is presented within such period, until such appeal is disposed of. 


Confirmation or new senteace to be signed by two Judges. 


369. In every case so submitted, the confirmation of the sentence, or any 

new sentence or order passed by the High Court, shall, when such 
Court consists of two or more Judges, be made, passed and signed by at least 
two of them. 


Procedure in case of difference of opinion. 


370. Where any such case is heard before a Bench of Judges and such 
Judges are equally divided in opinion, the case shall be decided in the 
manner provided by section 392. 


Procedure in cases submitted to High Court for confirmation. 


37], In cases submitted by the Court of Session to the High Court for the 

confirmation of a sentence of death, the proper officer of the High 
Court shall, without delay, after the order of confirmation or other order has 
been made by the High Court, send a copy of the order, under the seal of 
the High Court and attested with his official signature, to the Court of Session. 


NOTES 


Sections 366 to 371 correspond to sections 374 to 379 of the old Code 


respectively. A few changes made in the provisions of this group of sections 
may be noted. 
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Accused to be held in prison.—Sub-section (2) of section 366 is new. It has been 
added on the recommendation of the Law Commission to give a specific statu- 
tory authority for holding the accused in prison after the Court of Session has 
passed sentence of death and until it is executed in due course. This new 
provision issimilar to the one contained in section 418, in regard to execution 
of sentence of imprisonment. 


Reference to Jury omitted. —In sub-section (2) of old section 375, there wasa 
reference to jury. In view of the abolition of jury trials, that reference has been 
omitted in the present sub-section (2) of section 367. 


Reference to section 392.—Old section 378 repeated the wording of old section 
429. New section 370 instead of repeating the wording, now, makes reference 
to section 392 (corresponding to old section 429). = 


Heading of Chapter.—Old section 380 empowered courts to release certain con- 
victed first offenders on probation of good conduct instead of sentencing them 
to imprisonment. This section has been omitted in view of the provisions of 
the Probation of Offenders Act, 1958. Consequently, the heading of the Chapter 
has been altered from “Of the Submission of Sentences for Confirmation” to 
“Submission of Death Sentences for Confirmation”. 


CHAPTER XXIX 
APPEALS 


No appeal to lie unless otherwise provided. 


372. No appeal shall lie from any judgment or order of a Criminal Court 
except as provided for by this Code or by any other law for the time 
being in force. 


Appeal from orders requiring security or refusal to accept or rejecting surety for 
keeping peace or good behaviour. 


373. Any person,— 
(i) who has been ordered under section 117 to give security for keeping 
the peace or for good behaviour, or 
(ii) who is aggrieved by any order refusing to accept or rejecting a surety 
under section 121, 


may appeal against such order to the Court of Session : 


Provided that nothing in this section shall apply to persons the proceedings 
against whom are laid before a Sessions Judge in accordance with the pro- 
visions of sub-section (2) or sub-section (4) of section 122. 


Appeals from convictions. 


374. (1) Any person convicted on a trial held by a High Court in its 
extraordinary original criminal jurisdiction may appeal to the Supreme 
Court. 


(2) Any person convicted on a trial held by Sessions Judge or an Additional 
Sessions Judge or on a trial held by any other Court in which a sentence of 
imprisonment for more than seven years [has been passed against him or 
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against any other person convicted at the same trial] may appeal to the High 
Court. 
(3) Save as otherwise provided in sub-section (2), any person,— 


(a) convicted on a trial held by a Metropolitan Magistrate or Assistant 
Sessions Judge or Magistrate of the first class, or of the second class, 
or 


(b) sentenced under section 325, or 


(c) in respect of whom an order has been made or a sentence has been 
passed under section 360 by any Magistrate, 


may appeal to the Court of Session. 


No appeal in certain cases when accused pleads guilty. 


375. Notwithstanding anything contained in section 374, where an accused 
person has pleaded guilty and has been convicted on such plea, there 
shall be no appeal,— 


(a) if the conviction is by a High Court ; or 


(b) if the conviction is by a Court of Session, Metropolitan Magistrate 
of the first or second class, except as to the extent or legality of the 
sentence. , 


No appeal in petty cases. 


376, Notwithstanding anything contained in section 374, there shall be no 
appeal by a convicted person in any of the following cases, namely :— 


(a) where a High Court passes only a sentence of imprisonment for a term 
not exceeding six months or of fine not exceeding one thousand rupees, 
or of both such imprisonment and fine ; 


(b) where a Court of Session or a Metropolitan Magistrate passes only 
a sentence of imprisonment for a term not exceeding three months or of 
fine not exceeding two hundred rupees, or of both such imprisonment 
and fine ; i 


(c) where a Magistrate of the first class passes only a sentence of fine not 
exceeding one hundred rupees ; or 


(d) where, in a case tried summarily a Magistrate empowered to act 
under section 260 passes only a sentence of fine not exceeding two 
hundred rupees : 


Provided that an appeal may be brought against any such sentence if any other 
punishment is combined with it, but such sentence shall not be appealable 
merely on the ground — 


(i) that the person convicted is ordered to furnish security to keep the 
peace ; or 


(ii) that a direction for imprisonment in default of payment of fine is 
included in the sentence ; or 


(iii) that more than one sentence of fine is passed in the case, if the total 
amount of fine imposed does not exceed the amount hereinbefore speci- 
fied in respect of the case. 
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Appeal by the State Government against sentence. 


377. (1) Save as otherwise provided in sub-section (2), the State Government 

may, in any case of conviction on a trial held by any Court other than 
a High Court, direct the Public Prosecutor to present an appeal to the High 
Court against the sentence on the ground of its inadequacy. 


(2) If such conviction is in a case in which the offence has been investigated 
by the Delhi Special Police Establishment, constituted under the Delhi Special 
Police Establishment Act, 1946 (25 of 1946), or by any other agency empowered 
to make investigation into an offence under any Central Act other than this 
Code, [the Central Government may also direct] the Public Prosecutor to present 


an appeal tothe High Court against the sentence on the ground of its 
inadequacy. 


(3) When an appeal has been filed against the sentence on the ground of its 
inadequacy, the High Court shall not enhance the sentence except after giving 
to the accused a reasonable opportunity of showing cause against such 
enhancement and while showing cause, the accused may plead for his acquittal 
or for the reduction of the sentence. 


Appeal in case of acquittal. 


378. (1) Save as otherwise provided in sub-section (2) and subject to 

the provisions of sub-sections (3) and (5), the State Government may, in 
any case, direct the Public Prosecutor to present an appeal to the 
High Court from an original or appellate order of acquittal passed by any 
Court other than a High Court [or an order of aquittal passed by the Court of 
Session in revision.] 


(2) If such an order of acquittal is passed in any case in which the offence has 
been investigated by the Delhi Special Police Establishment constituted under 
the Delhi Special Police Establishment Act, 1946 (25 of 1946) or by any other 
agency empowered to make investigation into an offence under any Central Act 
other than this Code, the Central Government may also direct the Public 
Prosecutor to present an appeal, subject to the provisions of sub-section (3), to 
the High Court from the order of acquittal. 


(3) No appeal under sub-section (1) or sub-section (2) shall be entertained except 
with the leave of the High Court. 


(4) If such an order of acquittal is passed in any case instituted upon complaint 
and the High Court, on an application made to it by the complainant in this 
behalf, grants special leave to appeal from the order of acquittal, the com- 
plainant may present such an appeal to the High Court. 


(5) No application under sub-section (4) for the grant of special leave to appeal 
from an order of acquittal shall be entertained by the High Court after the 
expiry of six months, where the complainant is a public servant, and sixty days 
in every other case, computed from the date of that order of acquittal. 


(6) If, in any case, the application under sub-section (4) for the grant of special 
leave to appeal from an order of acquittal is refused, no appeal from that order 
of acquittal shall lie under sub-section (1) or under sub-section (2). 


Appeal against conviction by High Court in certain cases. 


379. Where the High Court has, on appeal, reversed an order of acquittal of 
an accused person and convicted him and sentenced him to death or to 


e 


\ 
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imprisonment for life or to imprisonment for aterm of ten years or more, he 
may appeal to the Supreme Court. 


Special right of appeal in certain cases. 


380. Notwithstanding anything contained in this Chapter, when more persons 

` than one are convicted in one trial, and an appealable judgment or order 
has been passed in respect of any of such persons, all or any of the persons con- 
victed at such trial shall have a right of appeal. 


Appeal to Court of Session how heard. 


381. (1) Subject to the provisions of sub-section (2), an appeal to the Court of 
Session or Sessions Judge shall be heard by the Sessions Judge or by an 
Additional Sessions Judge : 


Provided that an appeal against a conviction on a trial held by a Magistrate of 
the second class may be heard and disposed of by an Assistant Sessions Judge 
or a Chief Judicial Magistrate. | “as aQ 


(2) An Additional Sessions Judge, Assistant Sessions Judge or a Chief Judicial 
Magistrate shall hear only such appeals as the Sessions Judge of the division 
may, by general or special order, make over to him or as the High Court may, 
by special order, direct him to hear. 


Petition of appeal. 


382. Every appeal shall be made in the form of a petition in writing presented 

by the appellant or his pleader, and every such petition shall (unless the 
Court to which it is presented otherwise directs) be accompanied by a copy of 
the judgment or order appealed against. 


Procedure when appellant in jail. 


363. If the appellant is in jail, he may present his petition of appeal and the 
copies accompanying the same to the officer in charge of the jail, who 


ae thereupon forward such petition and copies to the proper Appellate 
ourt. Do 


Summary dismissal of appeal. 


384. (1) If upon examining the petition of appeal and copy of the judgment 
received under section 382 or section 383, the Appellate Court considers 


that there is no sufficient ground for interfering, it may dismiss the appeal 
summarily : 


Provided that— 


(a) no appeal presented under section 382 shall be dismissed unless the 


appellant or his pleader has had a reasonable opportunity of being 
heard in support of the same ; 


(b) no appeal presented under section 383 shall be dismissed except after 
giving the appciiant a reasonable opportunity of being heard in support 
of the same unless the Appellate Court considers that the appeal is 
frivolous or that the production of the accused in custody before the 
Court would involve such inconvenience as would be disproportionate 
in the circumstances of the case ; 
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(c) no appeal presented under section 383 shall be dismissed summarily 
until the period allowed for preferring such appeal has expired. 


(2) Before dismissing an appeal under this section, the Court may call for 
the record of the case. 


(3) Where the Appellate Court dismissing an appeal under this section is a 


Court of Session or of the Chief Judicial Magistrate, it shall record its reasons 
for doing so. 


(4) Where an appeal presented under section 383 has been dismissed summarily 
under this section and the Appellate Court finds that another petition of appeal 
duly presented under section 382 on behalf of the same appellant has not been 
considered by it, that Court may, notwithstandiag anything contained in section 
393, if satisħed that it is necessary in the interests of justice so to do, kear and 
dispose of such appeal in accordance with law. 


Procedure for hearing appeals not dismissed summarily. 


` 385. (1) If the Appellate Court does not dismiss the appeal summarily, it 
shall cause notice of the time and place at which such appeal will be 
heard to be given— 


(i) to the appellant or his pleader ; 
(ii) to such oefficer as the State Government may appoint in this behalf ; 


(iii) If the appeal is from a judgment of conviction in a case instituted upon 
complaint, to the complainant ; 


(iv) if the appeal is under section 377 or section 378, to the accused, and 
shall also furnish such officer, complainant and accused with a copy 
of the grounds of appeal. 


(2) The Appellate Court shall then send for the record of the case, if such 
record is not already available in that court, and hear the parties : 


Provided that if the appeal is only as to the extent or the legality of the 
sentence, the Court may dispose of the appeal without sending for the record. 


(3) Where the only ground for appeal from a conviction is the alleged severity 
of the sentence, the appellant shall not, except with the leave of the Court, 
urge or be heard in support of any other ground. 


Powers of the Appellate Court. 


386. After perusing such record and hearing the appellant or his pleader, if 

he appears, and the Public Prosecutor if he appears, and in case of an 
appeal under section 377 or section 378, the accused, if he appears, the 
Appellate Court may, if it considers that there is no sufficient ground for 
interfering, dismiss the appeal, or may— 


(a) in an appeal from an order of acquittal, reverse such order and direct 
that further inquiry be made, or that the accused be re-tried or committed 
for trial, as the case may be, or find him guilty and pass sentence on 
him according to law ; 


(b) in an appeal from a conviction— 


(i) reverse the finding and sentence and acquit or discharge the 
accused, or order him to be re-tried by a Court of competent 
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jurisdiction subordinate to such Appellate Court or committed 
for trial, or : | | 


(ii) alter the finding, maintaining the sentence, or 


(iii) with or without altering the finding, alter tbe natureor the extent, 
or the nature and extent, of the sentence, but not so as to enhance 
the same ; 


(c) in an appeal for enhancement of sentence— 


(i) reverse the finding and sentence and acquit or discharge the 
accused or order him to be re-tried by a Court competent to try 
the offence, or 


(ii) alter the finding maintaining the sentence, or 


(iii) with or without altering the finding, alter the nature or the extent, 
or the nature and extent, of the sentence, soas to enhance or 
reduce the same ; 


(d) in an appeal from any other order, alter or reverse such order ; 


(e) make any amendment or any consequential or incidental order that 
may be just or proper : 


Provided that the sentence shall not be enhanced unless the accused has had an 
opportunity of showing cause against such enhancement : 


Provided further that the Appellate Court shall not inflict greater punishment 
for the offence which in its opinion the accused has committed, than might 
have been inflicted for that offence by the Court passing the order or sentence 
under appeal. 


Judgments of subordinate Appellate Court. 


387. The rules contained in Chapter XXVII as to the judgment of a Criminal 
Court of original jurisdiction shall apply, so far as may be practicable, 
to the judgment in appeal of a Court of Session or Chief Judicial Magistrate : 


Provided that, unless the Appellate Court otherwise directs, the accused shall 
not be brought up, or required to attend, to hear judgment delivered. 


Order of High Court on appeal to be certified to lower Court. 


388. (1) Whenever a case is decided on appeal by the High Court under this 

_ Chapter, it shall certify its judgment or order to the Court by which the 
finding, sentence or order appealed against was recorded or passed and if such 
. Court is that of a Judicial Magistrate other than the Chief Judicial Magis- 
trate, the High Court’s judgment or order shall be sent through the Chief 
Judicial Magistrate ; and if such Court is that of an Executive Magistrate, 


the High Court’s judgment or order shall be sent through the District 
Magistrate. 


(2) The Court to which the High Court certifies its judgment or order shall 
thereupon make such orders as are conformable to the judgment or order of 
z -_ Court ; and, if necessary, the record shall be amended in accordance 
therewith. 
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Suspension of sentence pending the appeal ; release of appellant on bail. 


389. (1) Pending any appeal by a convicted person, the Appellate Court may, 

for reasons to be recorded by it in writing, order that the execution of 
the sentence or order appealed against be suspended and, also, if he is in 
confinement, that he be released on bail, or on his own bond. 


(2) The power conferred by this section on an Appellate Court may be exer- 
cised also by the High Court in the case of an appeal by a convicted person to 
a Court subordinate thereto. 


(3) Where the convicted person satisties the Court by which he is convicted 
that he intends to present an appeal, the Court shall,— 


(i) where such person, being on bail, is sentenced to imprisonment for a 
term not exceeding three years, or 


(ii) where the offence of which such person has been convicted is a bailable 
one, and he is on bail, Ë 


order that the convicted person be released on bail, unless there are special 
reasons for refusing bail, for such period as will afford sufficient time to pre- 
sent the appeal and obtain the orders of the Appellate Court under sub-section 
(1) ; and the sentence of imprisonment shall, so long as he is so released on 
bail, be deemed to be suspended. : 


(4) When the appellant is ultimately sentenced to imprisonment for a term or 
to imprisonment for life, the time during which he isso released shall be 
excluded in computing the term for which he is so sentenced. 


Arrest of accused in appeal from acquittal. 


390. When an appeal is presented under section 378, the High Court may 
` issue a warrant directing that the accused be arrested and brought before 

it or any subordinate Court, and the Court before which he is brought may 

commit him to prison pending the disposal of the appeal or admit him to bail. 


Appellate Court may take farther evidence or direct it to be taken. 


39]. (1) In dealing with any appeal under this Chapter, the Appellate Court, 

` if it thinks additional evidence to be necessary, shall record its reasons 
and may either take such evidence itself, or direct it to be taken by a Magistrate, 
or when the Appellate Court is a High Court, by a Court of Session or a 
Magistrate. 


(2) When the additional evidence is taken by the Court of Session or the Magis- 
trate, it or he shall certify such evidence tothe Appellate Court, and such 
Court shall thereupon proceed to dispose of the appeal. 


(3) The accused or his pleader shall have the right to be present when the 
additional evidence is taken. 


(4) The taking of evidence under this section shall be subject to the provisions 
of Chapter XXIII, as if it were an inquiry. 
Procedure where Judges of Court of Appeal are equally divided. 


392. When an appeal under this Chapter is heard by a High Court before a 
` Bench of Judges and they are divided in opinion, the appeal, with their 
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opinions, shall be laid before another Judge of that Court, and that Judge, after 
such hearing as he thinks fit, shall deliver his opinion, and the judgment or 
order shall follow that opinion : 


Provided that if one of the Judges constituting the Bench, or where the 
appeal is laid before another Judge under this section, that Judge so 
requires, the appeal shall be re-heard and decided by a larger Bench of 


Judges. 


Finality of judgments and orders on appeal. 


393. Judgments and orders passed by an Appellate Court upon an appeal 
` shall be final, except in the cases provided for in section 377, section 378, 
sub-section (4) of section 384 or Chapter XXX : 


Provided that notwithstanding the final disposal of an appeal against 
conviction in any case, the Appellate Court may hear and dispose of, 
on the merits,— | 4 Ww 
(a) an appeal against acquittal under section 378, arising out of the same 
case, or | 
(b) an appeal for the enhancement of sentence under section 377, arising 
out of the same case. 


Abatement of appeals. 


394, (1) Every appeal under section 377 or section 378 shall finally abate on 
the death of the accused. 


(2) Every other appeal under this Chapter (except an appeal from a sentence of 
fine) shall finally abate on the death of the appellant : 


Provided that where the appeal is against a conviction and sentence of death or 
of imprisonment, and the appellant dies during the pendency of the appeal, any 
of his near relatives may, within thirty days of the death of the appellant, 
apply to the Appellate Court for leave to continue the appeal ; and if leave is 
granted, the appeal shall not abate - 


Explanation: In this section, “near relative” means a parent, spouse, lineal 
descendant, brother or sister. K ú ~~ ge 


NOTES 


Modifications by new Code : Sections 372 to 394, which deal with appeals cor- 
respond to sections 404 to 431 of the old Code. The following changes have been 
made in the old law on the subject of Appeals : 


1. Appeal against conviction by Second Class Magistrate to Court of Session.— 
Against a conviction by a second class Magistrate, an appeal will lie to the 
Court of Session as under the old Code [New Section 374(3)(a)}. The Joint 
Committee of Parliament observed: ` 


“The better arrangement would be to have all appeals filed before a Court 
of Session and to empower the Sessions Judge to transfer appeals against 
conviction by a Magistrate of the Second Class for disposal, either to an 
Assistant Sessions Judge or to the Chief Judicial Magistrate, in occordance 
with such general or special orders as may be made by the High Court or 
the Sessions Judge.” {New section 381(1) Proviso and Section 408] 
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2. Appeal against conviction by First Class Magistrate to Court of Session. — 
Against a conviction by a First Class Magistrate (including the Chief Judicial 
Magistrate) or an~Assistant Sessions Judge, an appeal will lie to the Sessions 
Judge irrespective of the sentence imposed [New Section 374(3)(a)]. Under the 
old Code, such appeals could be filed directly in the High Court if the sen- 
tence was one of the imprisonment for more than four years [old section 408] 
As the Law Commission observed : “There is no need for the special provi- 
sion.... The load on the High Court will be lightened to asmall extent by 
transferring these appeals to the Court of Session”. 


3. Appeals against conviction by Metropolitan Magistrate to Sessions Judge.— 
Against a conviction by a Metropolitan Magistrate, an appeal will lie to the 
Sessions Judge [New section 374(3)(a)]. Under the old provision appeals 
against conviction by a Presidency Magistrate lay directly to the High Court 
[Old section 411]. This is because ‘“‘it is considered that there is no need 
to provide for a forum of an appeal in respect of the Metropolitan Magis- 
trate higher than what is provided in respect of even the Chief Judicial 
Magistrate.” 


4. Appeal against conviction on trial only by High Court to Supreme Court.— 
Against a conviction on a trial bya High Court, an appeal will lie to 
the Supreme Court and not to the same High Court as it was under the old 
Code. [New section 374(1), old section 411A\|. The Law Commission 
observed : 


“Though it is proposed to abolish the ordinary original criminal jurisdic- 
tion of High Courts, this section, if retained, will continue to apply to 
trials held by a High Court in the exercise of its extraordinary jurisdiction. 
Since such trials are extremely rare, we feel that, in the interests of finality 
to the proceedings, appeals should lie direct to the Supreme Court and not 
to another bench of the same High Court. Instead of the present elaborate 
rules, we would recommend a simple provision to the effect that an 
appeal shall lie to the Supreme Court from a conviction in a trial held by 
a High Court on fact as well as law, but there will be no appeal in the 
event of an acquittal. If the State wishes to appeal from an acquittal by a 
High Court, it will have to seek leave to appeal under article 136 of the 
Constitution.” 


5. Appeal against death sentence etc., by High Court to Supreme Court.— Where 
a High Court has sentenced a person to death or to imprisonment for life 
or to imprisonment for ten years or more in an appeal against his acquittal 
an appeal will lie to the Supreme Court [New section 379]. This is in confor- 
mity with the provisions of the Supreme Court (Enlargement of Criminal 
Appellate Jurisdiction) Act, 1970 (28 of 1970) made under article 134(2) 
of the Constitution. 


6. Appeal on inadequacy of sentence to High Court only in certain cases.—The 
State Government andthe Central Government in respect of cases investi- 
gated by the Special Police Establishment [or by any other statutory investi- 
gating agency] can file an appeal against the sentence on the ground of its 
inadequacy, to the High Court only. The Law Commission made the follow- 
ing observations while recommending this provision [New section 377, old 
section 417]: 


“It will be noticed that although section 417 permits the State Govern- 
ment to appeal against an order of acquittal, it does not permit any 
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appeal against a conviction when the punishment imposed may be grossly 
inadequate. Any error in sentencing can be remedied only by the exercise 
of the revisional powers of the High Court. This is somewhat unsatis- 
factory. There seems no reason why the State Government should not be 
able to appeal against an inadequate sentence, nor why such an appeal 
cannot be handled by the ordinary court of appeal. Cases of inadequate 
sentences are frequently occurring, and we consider the ordinary court of 
appeal should, in each case where the State considers it proper to lodge 
an appeal, be able to deal with it.” 


The Joint Committee of Parliament while providing for appeal to High 
Court only in such cases and extending the scope of the old section 417 to 
other statutory investigations observed : 


“An appeal for enhancement of a sentence on the ground of its inade- 
quacy should in the Committee’s opinion be entertained only by the High 
Court and not by any Appellate Court. This is because the punishment 
awarded by a competent Court should not be disturbed except by the 
Highest Court in the State. Further certain uniform standards have to be 
adopted in this regard and this can be secured only if the power is exer- 
cised by the High Court. Sub-clause (2) has been expanded to include 
cases where the investigation is made by other Central authorities vested 
by a Central Act with the power to make investigation in respect of 
certain offences such as those under the Customs Act, 1961, the Railway 
Protection Force Act, etc.” 


7. Appeal by State against acquittal to High Court only with leave.—As regards 
appeals by the State in cases of acquittals [New section 378, old section 417], 
the Joint Committee of Parliament observed : 


“The Committee was given to understand that in some cases this executive 
power to file appeals against an order of acquittal was exercised some- 
what arbitrarily. It would therefore be desirable and expedient to provide 
for a check against arbitrary action inthis regard. The Committee has 
therefore provided that an appeal against an order of acquittal should be 
entertained by the High Court only ifit grants leave to the State 
Government in this behalf. 


Sub-clause (4) prescribes a period of limitation of 60 days for an appeal 
against an order of acquittal at the instance of a complainant. In quite a 
few cases prosecutions are launched by means of complaints by public 
servants, such as prosecutions for offences under some special laws such as 
the law relating to Foreign Exchange, smuggling, etc. In such cases, the 
administrative procedure for taking a decision in the matter takes quite a 
long time and in some cases such procedure is not completed before the 
prescribed period of limitation of 60 days. In consequence there might be 
miscarriage of justice. 


Most of these special laws require to be enforced strictly with a view to 
put a stop to various types of anti-social activities and if wrong acquittals 
are not appealed against, there will be an adverse effect on the enforce- 
ment of such laws. The Committee therefore has considered it desirable to 
extend the period of limitation to 6 months whenever the complainant is 
a public servant and necessary amendment has been made for the 
purpose.” 
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8. — where no right of appeal provided.—There will be no right of 
appeal : ! 


a. If a High Court convicts a personon a plea of guilty [New section 375, old 


section 412]. The old provision had permitted appeal in such cases “to 
the extent or legality ot the sentence”. This exception has been removed. 
In recommending this, the Law Commission observed : 


“We would go further. In our view, where a High Court convicts and 
sentences a person on a plea of guilty, an appeal should not be allowed 
even as regards the extent or legality of the sentence. It can hardly be 
contemplated that the judgment of a High Court would suffer from a 
serious infirmity in respect of the extent or legality of the sentence. We 
recommend an amendment of the section to bar an appeal in such 
cases.” 


. If a High Court imposes only a sentence of imprisonment for a term 


not exceeding six months or a fine not exceeding Rs. 1,000 (as against 
six months and Rs. 200 respectively inthe old Code). [New section 
376(a), old section 413] ; 


. Ifa Metropolitan Magistrate imposes a sentence of imprisonment for a 


term not exceeding three months or a fine not exceeding Rs. 200 (as 
against six months and Rs. 200 respectively inthe old code). [New 
section 376(b), old section 413] ; 


. If a Court of Session imposes a sentence of imprisonment for aterm not 


exceeding three months ora fine not exceeding Rs. 200 (as against one 
month and Rs. 50 respectively in the old code) [New section 376(b), old 
section 4]3] ; and i 


. If a Magistrate of the first class imposes a sentence of fine not exceeding 


Rs. 100 (as against Rs. 50). [New section 376(c), old section 413] or if 
the sentence is a combination of imprisonment and fine within the limits 
indicated in (b) to (e) above. The Law Commission in recommending 
the upward revision in respect of fine limits observed : i 


“In our view, there should be a general upward revision in the non= 
appealable limit as regards fine in view of the change in the value of 
the rupee, and also because it would be a recognition, though. indirect, 
of the modern tendency to consider fine as a good deterrent punish- 
ment and a means of compensating the victim of the offence.” 


9. Changes in powers of Appellate Courts.—The following changes have been 
made in regard to powers, etc., of Appellate Courts : 


a. 


An appellate court can in an appeal against conviction enhance the 
sentence after giving the accused an opportunity of showing cause 
against such enhancement [New section 386(c)(iii)]. Under the old Code 
this power was available only to the High Court [Old section 423(1A)\. 
The conferment of power to enhance the sentence on all appellate 
courts is to avoid frequent references to the High Court in the 
matter. 


An appellate court will not entertain arguments on grounds not men- 
tioned in the appeal. [New section 385(3)]. The Supreme Court had, 
in R.D. Yadav v. State of Bombay AIR 1960 SC 748 held that even 


278 


CRIMINAL PROCEDURE CODE Sec. 394 


when an appeal from a conviction was solely on the ground of severity 
of the sentence, andthe Court had admitted it for hearing on that 
ground, the appellant could raise any other ground he wished and the 
whole case was open for argument. In order, therefore, to avoid a 
wasie of time, this restriction has been imposed on the appellate court. 


An appellate court cannot impose a higher sentence than what would 
have been imposed by the court which passed the original sentence or 
order under appeal. [New section 386(b)(iii)}. This gives a statutory re- 
cognition to the Supreme Court decision in Jagat Bahadur v. State of 
M.P. AIR 1966 SC 945 “in order that the point may not be lost 
sight of by the lower appellate court”. . 


A jail appeal will not be dismissed sunimarily without recording reasons 
and before the time for filing a regular appeal has expired [New section 
384(1)(b) and (c)]. In recommending this provision, the Law Commission 
observed : 


“In Pratap Singh v. State AIR 1961 SC 588, the Supreme Court has 
ruled that if a jail appeal under section 420 is summarily dismissed, 
then after the dismissal of that appeal, no appeal under section 419 
iscompetent. In that particular case, the second appeal was pre- 
sented after the jail appeal had been dismissed ; but it is not unlikely 
that the Courts will apply the same rule to a pending appeal and 
hold that if a jail appeal is dismissed summarily, no other appeal, 
although pending at that time, can be heard. This, we think, may 
lead to hardship. If we were satisfied that a jail appeal received the 
Same attention by the appellate Court as any other appeal, we would 
have been content to leave the matter as it stands, hoping that the 
appellate Courts will so arrange their work that such two appeals are 
always heard together. We have information, however, that except 
perhaps in the High Courts, “jail appeals” are not considered with 
particular care, and in many cases, the grounds of appeal drafted in 
jail do not attract sufficient attention and, even if there be any point 
in the appeal, it is liable to be missed. Our law entitlesan accused 
person to obtain legal assistance and present his case in court through 
a competent pleader, and we are anxious that the spirit of this rule 
‘should be preserved. | E 


We therefore propose to make a legal provision that a jail appeal 
must not be summarily dismissed tillthe time for filing an ordinary 
appeal has expired. This will ensure that an appellant wishing to avail 
of legal assistance will have presented an appeal under section 419 
before his appeal, if any, presented under section 420 comes up for 
disposal. We are further providing that, if in spite of this, a jail 
appeal happens to be dismissed summarily, that would not debar the 
Court from considering an appeal under section 419 on the merits, 
provided such appeal is otherwise duly presented and the 
— is Satisficd “that the interest of justice require that it should be 
eard”. 


The Joint Committee of Parliament which considered this provision 
observed : 


“The Committee gave careful consideration to the need for making 
the existing differentiation between jail appeals and regular appeals 
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in the matter of giving to the appellant the opportunity to be heard 
before the appeal is summarily dismissed by the Appellate Court. 
Under the original clause a jail appeal is liable to be dismissed sum- 
marily without such opportunity being given to the appellant in jail 
whereas if he appears through a pleader such opportunity has to be 
given. This provision is obviously inequitable and affects adversely the 
poorer persons who cannot afford to engage a pleader. 


The Committee feels that this differentiation is not proper and cannot 
be justified. 


The provision has accordingly been amended to ensure that even in the 
case of jail appeal it should not be dismissed summarily without giving 
the appellant a reasonable opportunity of being heard unless the 
Appellate Court considers that the appea! is frivolous or the produc- 
tion of the accused in the Court would involve inconvenience dispro- 
portionate in the circumstances of the case. 


The Committee also feels that while it is unnecessaryto provide that in 
every case the Court shall call for the record before dismissing appeal 
summarily, there need not be any undue emphasis on the power of the 
Court not to call for the record. The words “but shall not be 
bound to do so,” occurring in the old section 421(2) have accordingly 
been deleted.” 


10. Bail pending orders of an appellate court.—A convicting court can grant bail 


11. 


pending orders of an appellate court evenif the offence is non-bailable, if the 
sentence of imprisonment does not exceed three years and if the bail is refus- 
ed, reasons will haveto be recorded [New section 389(3)(i), old section 426(2A) 
and (2B)]. The Law Commission in recommending this provision observed : 


“We consider that after conviction there is no justification for making a 
distinction between bailable and non-bailable offences and we recommend 
that for the purposes of sub-section (2A) bailable and non-bailable offences 
should be dealt with on the same footing.” 


The Joint Committee of Parliament observed : 


w It would be unjust to refuse bail merely because the person concern- 
ed has been convicted by the trial court. To ensure that refusal of bail in 
such cases should be in exceptional circumstances it is considered desirable 
to require that special reasons should te recorded by the Court before 
refusing bail.” ¿s 


Appeal not to abate on death of appellant subject to conditions.—An appeal 
against a conviction and sentence of imprisonment will not abate on the death 
of the appellant if his near relatives obtain leave of court to continue the 
qp within 30 days of the death of the convict. [New section 394 — Proviso, 
old section 431}. ° = or | 

In B. Gajapathi Rao v. State of Andhra Pradesh AIR 1964 SC 1645, the 
Supreme Court refused to grant leave to the legal representative of the appel- 
lant who had died during appeal, on the principle that such a sentence would 
not affect his property. Although the appeal was under article 136 of the 
Constitution, and (old) section 431 did not in terms apply to the case, the 
Court said that it would not recognise a kind of interest which the legislature 
had not recognised. The English rule that law courts do not recognise any 
interest other than pecuniary interest seemed to be the basis of that decision. 
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12. 


13. 


14. 


The Law Commission observed : “Though in a majority of cases, where the 
appellant, who is sentenced to imprisonment, dies during the pendency of 
the appeal, the interest of his legal representatives in the appeal may be 
purely sentimental, there are exceptional cases, where the interest may also 
be pecuniary. Thus, if the conviction is on a charge of murder of a near 
relation, whose heir or one of whose heirs is the alleged murderer, he (if the 
conviction is not set aside) will be disqualified from inheriting his property. 
If he dies during the pendency of the appeal, his heirs have a pecuniary 
interest in prosecuting the appeal. If the appeal succeeds, their right of inheri- 
tance to the property of the deceased through the appellant will be saved. 


So far as revision is concerned, it has been held by the Supreme Court in 
State of Kerala v. Naravani Amma AIR J959 SC 144, that the High Court 
can exercise the power of revision in respect of an order made against the 
accused person even after his death.” 


Thus the object of giving this right to continuethe appeal is “to provide a 
machinery whereby the children or the members of the family of a convicted 
person who dies during appeal could test the conviction and get rid of the 
odium which would otherwise attach them”. 


Appeal against acquittal not barred. —The new Proviso to section 393 provides 
that the disposal of appeal against a conviction is no bar to the hearing of 
an appeal against acquittal or for the enhancement of sentence (if such 
enhancement has not been considered in the said appeal) arising out of the 
same case. 


The new provision is intended to clarify the law about which there was some 
controversy [See, State v. Mansa Singh AIR 1958 Punj. 233 ; State v. Diwanji 
AIR 1963 Guj. 21] Government’s appeals against the inadequacy of sentence 
are also covered by the new provision. The non obstante clause in the Proviso 
also makes it clear that the power of the appellate court to hear a 
represented appeal is not affected notwithstanding the summary dismissal of 
a jail appeal. 


Hearing of appeal in case of difference of opinion.—When an appeal is heard 
by a Bench of two Judges of a High Court and they differ and if either of 
them or the third Judge to whom the case may be referred so desires, the 
appeal shall be heard by a Bench of three or more Judges. [New Proviso to 
section 392]. This is in order to deal with difficult cases which may arise in 
cases of difference of opinion. í 


Other changes relating to appeal provisions.—Some other changes made 


Ry various sections of the old Code, relating to appeals may also be 
noted : 


a. The second Proviso to old section 408, regarding appeal from a convic- 
tion by a Magistrate for sedition has been omitted. As observed by the 
Law Commission, “Trials for sedition are rare and the appeals in 
question would be rarer still. In any event there is no good reason why 
they should not lie to the Court of Session.” 


b. Reference to District Magistrate, who will not hereafter hold any trials, 
due to separation has been omitted. 


c. The provision of section 376(d) (third Proviso) is intended to clarify that 
it applies to cases where two sentences of fine which together do not 
exceed the limit mentioned in the section are awarded. 
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d. In sub-section (2) of section 381, the High Court has been substituted for 
the State Government in the old section 409(2), as control over subordi- 
nate courts 1s vested in the High Courts by the Constitution. 


e. Due to abolition of jury, old section 418 dealing with jury-trials has 
been omitted. 


f. Before summary dismissal of appeal under section 384, the Appellate 
Court, other than the High Court, has to record its reasons for doing so 
[sub-section (3)]. The intention is that the orders of the Court of Session 
or Chief Judicial Magistrate are liable to be revised by the High Court 
and it would be very helpful if reasons for summary dismissal of appeals 
existed on the record. 


g. Section 385(1)(iii) is a new provision giving a right to a private com- 
plainant who might have initiated the proceedings in the trial court to 
appear in appeal proceedings. Along with the notice of hearing he will 
also get a copy of the grounds of appeal. 


h. Sub-section (2B) of old section 426 regarding special leave by the 
Supreme Court has been omitted as there is no need of it on practical 
considerations. 


i. Old section 428(3) provided that “Unless the Appellate Court otherwise 
directs, the accused or his pleader shall be present when the additional 
evidence is taken’’. This has been amended in section 391(3) which says 
that “The accused or his pleader shall have the right to be present when 
the additional evidence is taken”. This is intended to take away: the 
discretion of the Appellate Court in the matter. 


j. The word “case” occurring in old section 429 has been substituted by 
the word “appeal” in corresponding section 392, to avoid difference of 
judicial opinion on the interpretation of the word ‘case’ which had 
arisen in the past. 


Amendments made by Amendment Act, 1978.—The Amendment Act, 1978 has 
amended sub-section (2) of section 374, sub-section (2) of section 377 and- 
sub-section (1) of section 378. Amendments are explained in the following 
paras. 


1. Sub-section (2) of section 374. — The amendment provides for cases where there 
are two or more accused persons. The right of appeal, where the appealable 
sentence has been passed against such person or against any other person 
convicted at the same trial, will be available to all the accused persons 
irrespective of the sentence passed on each. Thus, amendment restores the 
position as it was under the old Code. 


2. Sub-section (2) of section 377.—The amendment clarifies that the State 
Government, besides, the Central Government, can also direct the Public 
Prosecutor to present an appeal against inadequate sentence in cases in which 
the offence was investigated by the Delhi Special Police Establishment or any 
other agency empowered to investigate an offence under any other Central 
Act. 


3. Sub-section (1) of section 378.—The amendment provides that an appeal can 
be filed in the High Court against an order of acquittal passed by Court of 
Session in revision. 
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of isions.— isi contain- 
I ial decisions on appellate provisions.—The appeal provisions 
ae — eet 372 to 394 of the new Code have been summarised above. Some 
of these provisions have come up for judicial interpretations. They are discussed 


below : 


. Right of appeal restrictive [section 374]. —In regard to form as well as sentencing 
í - £ provisions of right of appeal contained in sections 374 and 
376(b) are manifestly restrictive inasmuch as now the appeal against con- 
viction by a Metropolitan Magistrate lies to the Court of Session (as against , 
the High Court in the old Code) and only if the Metropolitan Magistrate 
passes an order of sentence of imprisonment exceeding three months or a 
fine exceeding Rs. 200 or both—A.N. Bhavasar v. State of Gujarat, 1976 Cr. 
LJ 84. 3 


2. Scope of section 378. —In Public Prosecutor APHC v. A.K. Murty AIR 1975 
SC 54, the question was whether the public prosecutor, in order to have the 
appeal ‘‘entertained’’, should come up once with an application, seeking leave 
or permission of the Court to present the appeal, and again, if leave is grant- 
ed, present the petition of appeal seeking entertainment of the appeal. The 
Supreme Court observed : while we are of the view that the public prosecutor 
must seek the leave of the Court before the appeal can be entertained, we do 
not see any force in the view...that the public prosecutor will be entitled to 
present petition of appeal only after leave is granted, that is to say, he must 
cross one hurdle after the other. We do not think that it was the intention of 
the Parliament to prescribe two separate stages. The object of the New Code 
is to see that there are no avoidable procedural delays and at the same time 

' ensure a fair trial to the accused. It should be borne in mind that section 378 
lays down only the procedure in the matter of presentation of appeals against 
orders of acquittal. There is nothing in sub-section (3) which is susceptible 
of being construed as providing two stages : (i) making an application for 
leave ; and (ii) then, if leave is granted, presenting the petition of appeal. Sub- 
sections (1) and (3) of section 378 when read together, will make it clear 
that there are two stages and the Court can grant leave to entertain the 
appeal at one and the same time. It will be open to the public prosecutor, in 
the appeal petition itself which he presents, to seek leave of the High Court 
without having to file another application in that behalf. There is no 
prohibition in seeking two prayers in one and the same petition.” 


3. High Court's power to act suo motu.—The existence of section 377 does not 
exclude revisional jurisdiction of High Court to act suo motu for enhance- 
ment of sentence. The Supreme Court will be slow to interfere with the High 
Court’s jurisdiction under article 136 of the Constitution—Nadir Khan v. 
State AIR 1976 SC 2205. 


4. Appeal against acquittal when’ entertainable by High Court.—In an appeal 
against acquittal, the High Court would not ordinarily interfere with the 
trial Court’s conclusion unless there are compelling reasons to do so, inter 
alia, on account of manifest errors of law or of fact resultin gin miscarriage 
of justice. Once the appeal is rightly entertained against the order of acquittal, 
the High Court is entitled to reappreciate the entire evidence independently and 
come to its own conclusion. Held on the facts and circumstances of the case 
that the High Court was justified in entertaining the appeal against acquittal. 
An absolutely erroneous conclusion on an important aspect of the case 


a led to a failure of justice -Umedbhai v. State of Gujarat AIR 1978 SC 
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S. Whether section 378(5) covers cases not instituted upon complaint.—Sub-section 
(1) of section 378 is subject to sub-section (5) thereof. Sub-section (5) 
prescribes the periods after the expiry of which an application under sub- 
section (4) made by a complainant for grant of special leave to appeal is not 
to be entertained. Further, sub-section (6) provides that if in any case the 
application under sub-section (4) is refused, no appeal from that order of 
acquittal shall lie under sub-section (1). It follows that on an appeal under 
sub-section (1) of section 378, which has not arisen from a case instituted 
upon complaint, sub-section (5) will have no effect. In other words, the 
words ‘in every other case’ used in sub-section (5) do not cover cases not 
instituted upon complaint— State v. Pyare Lal Nehru 1976 Cr. LJ 81. 


6. Release on bail pending disposal of appeal.—The practice not to release on 
bail a person who has been sentenced to life imprisonment was evolved in 
the High Court and in the Supreme Court on the basis that once a person 
has been found guilty and sentenced to life imprisonment, he should not be 
let loose, so long as his conviction and sentence are not set aside, but the 
underlying postulate of this practice was that the appeal of such person would 
be disposed of withina measurable distance of time, so that if heis ultimately 
found to be innocent, he would not have to remain in jail for an unduly 
long period. The rationale of this practice can have no application where 
the Court is not in a position to dispose of the appeal for five or six years. 
The Supreme Court therefore observed in Kashmira Singh v. State of Punjab. 
AIR 1977 SC 3147 that as long as the Supreme Court is not in a position 
to hear the appeal of an accused within a reasonable period of time, the 
Court should ordinarily, unless there are cogent grounds for acting otherwise, 
release the accused on bail in case where special leave has been granted to 
the accused to appeal against his conviction and sentence—See also Babu 
Singh v. State of U.P. AYR 1978 SC 527. . 


7. Power of Court to grant bail in a case committed on appeal.—Where the 
Supreme Court had admitted an appeal and issued an order to the Sessions 
Judge to issue non-bailable warrant for the arrest of the respondents, the 
Code is not applicable. There is no provision akin to section 390, which 
enables the Court before which the accused is committed in an appeal 
against acquittal by the orders of the High Court to release the accused on 
bail. The High Court is also not in a position to construe the order of the 
Supreme Court as a direction to it to grant bail pending further orders of the 
Supreme Court—ZJn re. Gopalakrishna Naidu 1976 Mad. LJ (Cr.) 439. 


CHAPTER XXX 
REFERENCE AND REVISION 


Reference to High Court. 


395 (1) Where any Court is satisfied that a case pending before it involves a 

question as to the validity of any Act, Ordinance or Regulation or of 
any provision contained in an Act, Ordinance or Regulation, the determination 
of which is necessary for the disposal of the case, and is of opinion that such 
Act, Ordinance, Regulation or provision is invalid or inoperative, but has not 
been so declared by the High Court to which that Court is subordinate or by 
the Supreme Court, the Court shall state a case setting out its opinion and the 
reasons therefor, and refer the same for the decision of the High Court. 
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Explanation : In this section, “Regulation” means any Regulation as defined 
“in the General Clauses Act, 1897 (10 of 1897), or in the General Clauses Act of 
a State. 


(2) A Court of Session or a Metropolitan Magistrate may, if it or he thinks fit 
in any case pending before it or him to which the provisions of sub-section (1) 
do not apply, refer for the decision of the High Court any question of law arising 
in the hearing of such case. 


(3) Amy ‘Count making a reference to the High Court under sub-section (1) 
or sub-section (2) may, pending the decision of the High Court thereon, 
either commit the accused to jail or release him on bail to appear when called 
upon. 


Disposal of case according to decision of High Court. 


396, (1) When a question has been so referred, the High Court shall pass such 

` order thereon as it thinks fit, and shall cause a copy of such order to be 
sent to the Court by which the reference was made, which shall dispose of the 
case conformably to the said order. | = 


(2) The High Court may direct by whom the costs of such reference shall be 
paid. . 


Calling for records to exercise powers of revision. 


397. (1) The High Court or any Sessions Judge may call for and examine the 

record of any proceeding before any inferior Criminal Court situate with- 
in its or his local jurisdiction for the purpo<s of satisfying itself or himself as to 
the correctness, legality or propriety of any finding, sentence or order, recorded 
or passed, and as to the regularity of any proceedings of such inferior Court, 
and may, when calling for such record, direct that the execution of any sentence 
or order be suspended, and if the accused is in confinement that he be released 
on bail or on his own bond pending the examination of the record. 


Explanation : All Magistrates, whether Executive or Judicial, and whether 
exercising original or appellate jurisdiction, shall be deemed to be inferior to the 
Sessions Judge for the purposes of this sub-sect'on and of section 398. 


(2) The powers of revision conferred by sub-section (1) shall not be exercised in 


relation to any interlocutory order passed in any appeal, inquiry, trial or other 
proceeding. 


(3) If an application under his section has been made by any person either to 
the High Court or to the Sessions Judge, no further application by the same 
person shall be entertained by the other of them. 


Power to order inquiry. 


398. On examining any record under section 397 or otherwise, the High Court 

or the Sessions Judge may direct the Chief Judicial Magistrate by himself 
or by any of the Magistrates subordinate to him to make, and the Chief Judicial 
Magistrate may himself make or direct any subordinate Magistrate to make, 
further inquiry into any complaint which has been dismissed under section 203 
or sub-section (4) of section 204, or into the case of any person accused of an 
offence who bas been discharged : 
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Provided that no Court shall make any direction under this section for inquiry 
into the case of any person who has been discharged unless such person has had 


an opportunity of showing cause why such direction should not be made. 


`a 


Sessions Judge's powers of revision. 


399. (1) In the case of any proceeding the record of which has been called for 
__ by himself, the Sessions Judge may exercise all or any of the powers 
which may be exercised by the High Court under sub-section (1) of section 401. 


(2) Where any proceeding by way of revision is commenced before a Sessions 
Judge under sub-section (1), the provisions of sub-sections (2), (3), (4) and (5) of 
section 401 shall, so far as may be, apply to such proceeding and references in 


the said sub-sections to the High Court shall be construed as references to the 
Sessions Judge. way 


(3) Where any application for revision is made by or on behalf of any person 
before the Sessions Judge, the decision of the Sessions Judge thereon in relation 
to such person shall be final and no further proceeding by way of revision at 


the instance of such person shall be entertained by the High Court or any other 
Court. 


Power of Additional Sessions Judge. 


400. An Additional Sessions Judge shall have and may exercise all the powers 
of a Sessions Judge under this Chapter in respect of any case which may 

be transferred to him by or under any general or special order of the Sessions, 

Judge. x ag | s _ | 


High Court’s powers of revision. 


401. (1) In the case of any proceeding the record of which has been called 

for itself or which otherwise comes to its knowledge, the High Court 
may, in its discretion, exercise any of the powers conferred ona Courtof Appeal 
by sections 386, 389, 390 and 391 or on a Court of Session oy section 307 and, 
when the Judges composing the Court of revision areequally divided in opinion, 
the case shall be disposed of in the manner provided by section 392. 


(2) No order under this section shall be made to the prejudice of the accused or 
other person unless he has had an opportunity of being heard either personally 
or by pleader in his own defence. 


(3) Nothing in this section shall be deemed to authorise a High Court to 
convert a finding of acquittal into one of conviction. 


(4) Where under this Code an appeal lies and no appeal is brought, no pro- 
ceeding by way of revision shall be entertained at the instance of the party who 
could have appealed. 


(5) Where under this Code an appeal lies but an application for revision has 
been made to the High Court by any person and the High Court is satisfied 
that such application was made under the erroneous belief that no appeal lies 
thereto and that it ismecessary ın the interests of justice so to do, the 
High Court may treat the application for revision as a petition of appeal and 
deal with the same accordingly. 
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Power of High Court to withdraw or transfer revision cases. 


402. (1) Whenever one or more persons convicted at the same trial makes or 

` make application to a High Court for revision and any other person 
convicted at the same trial makes an application to the Sessions Judge for 
revision, the High Court shalt decide having regard to the general convenience 
of the parties and the importance of the questions involved, which of the two 
Courts should finally dispose of the applications for revision and when the High 
Court decides that all the applications for revisionshould be disposed of by itself, 
the High Court shall direct that the applications for revision pending before the 
Sessions Judge be transferred to itself and where the High Court decides that 
it is not necessary for it to dispese of the applications for revision, it shall 
direct that the applications for revision made to it be transferred to the Sessions 


Judge. q P 
(2) Whenever any application for revision is transferred to the High Court, 
that Court shall deal with the same as if it were an application duly made 
before itself. 


(3) Whenever any application for revision is transferred to the Sessions Judge 
that Judge shall deal with the same as if it were an application duly made 
before himself. y 


(4) Where an application for revision is transferred by the High Court to the 
Sessions Judge, no further application for revision shall lie to the High Court 
or to any other Court at the instance of the person or persons whose applications 
for revision have been disposed of by the Sessions Judge. 


_ Option of Court to hear parties. 

403. Save as otherwise expressly provided by this Code, no party has any 
right to be heard either personally or by pleader before any Court 

exercising its powers of revision ; but the Court may, if it thinks fit, when exercis- 

ing such powers, hear any party either personally or by pleader. 


Statement by Metropolitan Magistrate of grounds of his decision to be considered 
by High Court. h M. 
404. When the record of any trial held by a Metropolitan Magistrate is called 
for by the High Court or Court of Session under section 397, the 
Magistrate may submit with the record a statement setting forth the grounds 
of his decision or order and any facts which he thinks material to the issue; 
and the Court shall consider such statement before overruling or setting aside 
the said decision or order. 


High Court’s order to be certified to lower Court. 
405. When a case is revised under this Chapter by the High Court or a 
Sessions Judge, it or he shall, in the manner provided by section 388, 
certify its decision or order to the Court by which the finding, sentence or order 
revised was recorded or passed, and the Court to which the decision or order 
is so certified shall thereupon make such orders as are conformable to the 
decision so certified ; and, if necessary, the record shall be amended in 
accordance therewith. a" 


NOTES 


Reference to Court of Session in sub-section (2).—Sections 395 and 396 corres- 
pond to sections 432 and 433 of the old Code respectively. In sub-section (2) 
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of section 395, a reference has been added to Court of Session so that the 
facility of making a reference in respect of any question of law not involving 
any question of the validity of a statutory provision is extended to Sessions 
Judges and all Metropolitan Magistrates and not restricted only to Presidency 
Magistrates as under the old Code. 


Changes in revisional provisions of old Code.—Sections 397 to 405 which deal 
with revision petitions correspond to sections 435, 436 and sections 438 to 442 
of the old Code. The changes made in the old provisions are given below : 


1. Revision power only to Court of Session.—Powers of revision at the district 
level are given only to the Court of session and to no other Magistrate’s 
Court [section 397(1)] Sessions Judge will finally dispose of all revision 
cases taken up by them [section 399(1)]. As observed by the Joint Committee 
of Parliament, “this will not only conduce to the convenience of parties but 
also secure expedition in the disposal of cases.” 


2. Interlocutory orders excluded from revision petitions.—Interlocutory orders 
are specifically excluded from being subject of revision petitions [section 
392(2) (new)]. The genesis of this exclusion is : 


“At present, the High Court can interfere in revision in respect of inter- 
locutory orders also. When petitions are filed in this regard, the proceed- 
ings in the lower court are in most cases stayed in the lower court and 
this holds up matters until the disposal of the revision petition. It may 
be that at ope stage it was considered that the facility of having a wrong 
or unjust order struck down by the High Court was a guarantee against even 
the slightest injustice at any stage of a criminal proceeding. But experience 
has shown, particularly during recent years, that this facility has been 
so extensively abused that it has become a major factor delaying disposal 
of criminal cases not only for months but for years. There are instances 
where cases have been held up for as long as five years by reason of the 
stay order during the pendency of a revision petition against some 
interlocutory order or the other. This facility is availed of mostly by the 
rich men, industrialists, corrupt officials and the like who are able to 
delay disposal of cases against them almost indefinitely. Meanwhile some 
of the witnesses die or lose interest in the case and sometimes even the 
prosecution loses its keenness. These revision petitions against inter- 
locutory orders, therefore, not only delay justice but sometimes defeat 
it. Interlocutory orders are, therefore, specifically excluded. This change 
is not likely to result in any injustice. The subordinate courts, after 
separation of the Judiciary from the Executive, will be manned by judicial 
officers who may be expected to act strictly according to law. Further, if 
a magistrate has a pronounced tendency to pass wrong orders in the 
course of criminal proceedings, the powers of superintendence given to 
superior courts would be used to correct such tendency.” 


3. Application for revision to Sessions Judge or High Court.—If an application 
for revision is made by a party either to the Sessions Judge or to the High 
Court, it has been provided that no further application should be enter- 
tained by the other of them [New section 397(3)]. . 


4. Order of Sessions Judge final.—The order of the Sessions Judge in revision 
will be final and no further revision by the High Court will be permitted 
[New section 399(3)]. 

5. Sentencing limitation in regard to revisional powers.—‘‘The ordinary rule 
in respect of an appellate court is that it cannot impose a sentence heavier 
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than the trial court could have done’—Jagat Bahadur AIR 1966 SC 
945. The same limitation has been applied in regard to revisional powers 
of the High Court. This has been provided in new section 401(1). As both 
the High Court and the Court of Session will have, under section 386, power 
to enhance a sentence on proper appeal, the words ‘‘and may enhance the 
sentence” occurring in old section 439(1) have been omitted. 


©. No dismissal of revision application due to appeal being open.—A new 
provision has been made that after the commencement of the hearing of any 
revision application it should not be dismissed merely on the ground that 
an appeal was open and should have been filed by the party, if the Court 
is satisfied that the appeal was not filed due to erroneous belief and that 
it is otherwise in the interests of justice to continue the proceedings [New 
section 401(5)). 


7. Contingency where one of several accused moves High Court and any other 
moves Sessions Court.—In case, one of several accused persons moves the 
High Court and any other accused person moves the Sessions Court on the 
same matter in revision, the High Court will decide which of the two Courts 
may deal with the matter, having regard to the general convenience of the 
parties and the importance of the questions involved ; and thereupon all 
proceedings in respect of the same matter pending in the Other court will stand 
transferred [New section 402]. 


Some Judicial decisions on revision provisions.—The changes made in the 
revision provisions have been summarised above. The provision regarding 
revision (sections 397, 399 and 401) has come up for judicial interpretation. This 
— provision is discussed in detail below with reference to judicial 
. decisions. 


SECTIONS 397 AND 399 


1. Object of provisions.—As pointed out in Amar Nath v. State of Haryana 
AIR 1977 SC 2185, the purpose of putting a bar on the power of revision 
in relation to any interlocutory order passed’ in appeal, inquiry, trial or 
other proceeding is to bring about final disposal of the cases expeditiously. 


2. Meaning of ‘interlocutory order’.—Ordinarily and generally the expression 
‘interlocutory order’ has been understood and taken to mean as a converse 
of the term ‘final order’. In volume 22 of the third Edition of Halsbury’s 
Laws of England, however, it has been stated : ‘In general a judgment or 
order which determines the principal matter in question is termed ‘final’ 
(page 742). An order which does not deal with the final rights of the parties, 
but either (i) is made before judgment, and gives no final decision on the 
matters in dispute, but is merely on a matter of procedure, or (ii) is made 
after judgment and merely directs how the declarations of right already 
given in the final judgment are to be worked out, is termed ‘interlocutory’. 
An interlocutory order, though not conclusive of the main dispute, may be 
conclusive as to the subordinate matter with which it deals. But an inter- 
pretation and the universal application of the principle that what is not a 
final order must be an interlocutory order is neither warranted nor justified. 
If it were so it would render almost nugatory the revisional power of 
the court conferred by section 397(1) and only those orders would 
be revisable which are orders passed on the final determination of the action 
but are not appealable under Chapter XXIX of the Code. This does not 
appear to be the intention. On the one hand, the legislature kept intact the 
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revisional power of the High Court and, on the other, it put a bar on the 
exercise of that power in relation to any interlocutory order. In such a 
situation the intention ofthe legislature does not appear to equate the 
expression ‘interlocutory order’ as being converse of the words ‘final order’. 
An order rejecting the plea of the accused on a point which, when accepted, 
will conclude the particular proceeding, will surely be not an interlocutory 
order within the meaning of section 397(2). In the instant case the impugned 
order had rejected the application challenging the Court’s jurisdiction to 
proceed with the trial. Although it might not be final in one sense, it was 
surely not interlocutory so asto affect section 397(2). It was held to be 
an order of the type falling in the middle course i.e. neither purely final 
nor simply interlocutory—Madhu Limaye v. State of Maharashtra AIR 1978 
SC 47. 


In Parmeshwari Devi v. State AIR 1977 SC 403, it has been observed that 
the purpose of section 397(2) is to keep an interlocutory order (i.e. an 
intermediate order made during the preliminary stages of an inquiry or trial) 
outside the purview of power of revision so that the enquiry or trial may 
proceed without delay. This is not likely to prejudice the aggrieved party for 
it can always challenge it in due course if the final order goes against it. 
But it does not follow that if the order is directed against a person who is 
not a party to the inquiry or trial and who will have no opportunity to 
challenge it after a final order is made affecting the parties concerned, he 
cannot apply for its revision even if it is directed against him and adversely 
affects his rights. In holding this, the Court applied the ratio in Mohanlal 
Maganla! Thacker v. State of Gujarat AIR 1968 SC 733 that ʻan inter- 
locutory order, though not conclusive of the main dispute may be conclusive 
as to the subordinate matter with which it deals’. 


3. Scope, ambit and connotation of ‘interlocutory order’.—The Supreme Court 
considered the scope, ambit and connotation of the word ‘interlocutory 
order’ as appearing in section 397(2) which bars any revision of such an 
order by the High Court, in Amar Nath v. State of Haryana AIR 1977 SC 
2185 after narrating the historical background of the provision, the Court 
obsefved that the section was incorporated in the Code with the avowed 
purpose of cutting out delays and ensuring that the accused persons got a 
fair trial without much delay and the procedure was not made complicated. 
Its paramount object was to safeguard the interest of the accused. 


Decided cases have laid down that interlocutory orders to be appealable 
must be those which decide the rights and liabilities of the parties concerning 
a particular aspect. In section 397(2), the term ‘interlocutory order’ has been 
used in a restrictive sense and not in any broad or artistic sense. It merely 
denotes order of a purely interim or temporary nature which do notdecide or 
touch the important rights or the liabilities of the parties. Any order which 
substantially affects the rights of the accused, or decides certain rights of the 
parties cannot be said to be an interlocutory order so as to bar a revision 
to the High Court against that order, because that would be against 
the. very object which formed the basis for insertion of this particular 
provision in section 397 of the Code. Thus, for instance, orders summon- 
ing witnesses, adjourning cases, passing orders for bail, calling for 
reports and such other steps in aid of the pending proceeding, may no doubt 
amount to interlocutory orders against which no revision would lie under 
section 397. But orders which are matters of importance and affect or 
adjudicate the rights of the accused or a particular aspect of the trial cannot 
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be said to be interlocutory order so as to be outside the purview of the 
revisional jurisdiction of the High Court. 


The tests or incidents of an interlocutory order have been Jaid down in 
Central Bank of India v. Gokal Chand AIR 1967; SC 799; Mohanlal Maganlal 
Thacker v. State of Gujarat AIR 1968 SC 733; Baldevdas v. Filmistan Distri- 
butors (India) Pvt. Ltd. AIR 1970 SC 406 ; Standard Glass Beads Factory v. 
Shri Dhar AIR 1960 All. 692 ; Union of India v. Khetra Mohan Banerjee 
AIR 1960 Cal. 190 ; Gokal Chandy. Sanwal Das AIR 1920 Lah. 326 ; 
Begum Aftab Zamani v. Shri Lal Chand Khanna AIR 1969 Delhi 85 ; and 
Har Parshad Wali v. Naranjan Nath Matoo AIR 1959 J & K 139. 


Applying the aforesaid tests, the Supreme Court held in Amar Nath v. 
State of Haryana AIR 1977 SC 2185, that if the appellants were not 
summoned, then they could not have faced the trial at all, but by compelling 
the appellants to face a trial without proper application of mind could not 
be held to bean interlocutory order but one which decided a serious question 
as to the rights of the appellants to be put on trial. That being the position, 
a revision against this order was fully competent under section 397(1) or 
under section 482 of the Code, because the scope of both these sections in a 
matter of this kind is more or less the same. 


4. Forum—Sessions Court or High Court.—Under section 397, if a person 
chooses to go before the Sessions Judge he cannot thereafter go before the 
High Court even if the Sessions Judge rejects his revision application. 
To compel a person, under a rule or practice, first to approach the Sessions 
Judge and not the High Court would result in the destruction of the right of 
the person to move the High Court under section 397—Puvvula Abbulu 
v. State 1975 Cr. LJ 139. Section 397 gives power to both the courts 
simultaneously and on the wording of the section, a party is not precluded 
from moving any of them. The party can, in other words, avail of any of 
the two remedies but not both— Madhavlal v. Chandrashekar 1976 Cr. LJ 
1604. The High Court cannot in view of section 397(2), refuse to entertain 
a revision petition on the ground that the Sessions Judge has not been moved 
before the High Court is approached —Brahmachari Satyanarayan Maharaj v. 
+ — i 1976 Cr. LJ 1806, see also Sri Ram v. Panna Lal ILR 1976 

elhi, : 


However, in Joseph Abraham v. Thankamma ILR 1975 II Kerala 239, a 
contrary view has been taken. It is held there that the legislative intent of 
section 397(3) isto make the Sessions Judge, as far as possible, the final 
court of revision, Section 399(3) has made the order of the Sessions Judge 
final, and to allow a party to come to the High Court direct would be to 
completely defeat the purpose of that section. If every party comes to the 
High Court direct, ignoring the Sessions Judge, then section 399(3) becomes 
unnecessary. 


5. Revision application on an interlocutory order passed in a pending trial.— 
Revision is not as a matter of right. Section 397(2) does not therefore affect 
any right. Revision application therefore cannot be regarded as a continua- 
tion of the proceeding in a trial court. Consequently, no revision application 
in respect of an intcrlocutory order passed in such a trial is maintainable 
— Suraj Prakash v. R.K. Gurnani 1975 Mah. LJ 588. Both the contentions 
that the revision is a right vested in a litigant and so cannot be taken away 
by new Code and revision is a proceeding in continuation of the previous 
proceeding are untenable in view of the enunciation of the law by the Supreme 
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Court in Pranab Kumar Mitra v. State of West Bengal AIR 1959 SC 114. 
Therefore, where a revision petition by a person is dismissed by the Sessions 
Judge before 1-4-1974, his order is final and there cannot lie a second revision 
petition by the same person before the High Court as the power of revision 
vested in the High Court does not create any right in favour of such person 
—Goudappagowda v. Basavarajappa ILR 1975 Kar. 1149. 


On the same principle, a revisional application presented after 1-4-1974, in 
respect of an interlocutory order passed in a pending proceeding is not 
entertainable—Mohan Sundar Das v. Khetrabashi Das ILR 1976 Cutt. 423. 
To say that the bar contained in sub-section (2) applies only to the inter- 
locutory orders passed in the proceedings commenced after coming into 
force of the new Code would be doing violation to the language of the 
section which is not at all ambiguous—Chirnajilal Ramjibhai v. Chunarmal 
Motiram 1976 Cr. LJ 43. 


6. Maintainability of revision applications—propositions stated.—The following 
position, therefore, emerges from the cases as regards maintainability of 
revision petitions :— 


a. Revision petition in a pending trial filed after the coming into force of 
the new Code is not a continuation of old proceedings. 


b. Revision petition is governed by the new Code—Dhanraj Jain v. B.K. 
Biswas 1976 Cr. LJ 1297. 


c. An appeal can be filed as of right but not a revision petition against 
interlocutory order—Bitthal v. State 1976 Cr. LJ 735. 


d. Revision arising against the order governed by the old Code will not be 
saved under section 484(2). The new Code applies—Baggasingh v. State 
of H.P. 19/7 Cr. LJ 301 ; Suraj Prakash v. R.K. Gurnani 1975 Mah. 
LJ 588. 


e. Revision not being vested right, provisions regarding revisional 
jurisdiction under the old Code cannot be invoked — Madhavlal v. Chandra- 
shekhar 1976 Cr. LJ 1604. 


f. Where the second revision in the High Court was filed before the new 
Code it was held that it was so maintainable —Koya v. Muthukoya 
1976 Mad. LJ 539. i 


g. Section 484 does not save any right ofa litigant to file a revision— Yudao- 
rao v. State of Maharashtra 1976 Cr. LJ 751. However, in Narain Mahton 
v. Mahesh Prasad 1975 Cr. LJ 1400, a contrary view has been 
expressed holding that revision petition is maintainable in respect of 
proceedings commenced in 1970 i.e. much before the coming into force 
of the new Code. 


7. Interlocutory orders—Illustrations. The following have been held to be 
interlocutory orders and therefore not subject to revision : 


a. Order to frame charge.—Since it does not decide the question of guilt 
or innocence of the accused. The order merely keeps the proceedings 
alive. Hence powers of High Court cannot be exercisedin relation to 
such an order —Bhupinder Kumar v. State 1975 Cr. LJ 1185, see also 
Biswanath Agarwal v. State 1976 Cr. LJ 1970; Dhanraj Jain v. 


292 


CRIMINAL PROCEDURE CODE Sec. 405 


B.K. Biswas 1976 Cr. LJ 1297 and Sultanuddin Ahmed v. Abdul. Salam 
Dewar 1977 Cr. LJ Note Wo. 38,112: wire +I ett 


_ Show-cause order requiring execution of bond for keeping the peace under 


section 111.—Since it is passed only on certain information received 
by the Magistrate. The Magistrate simply calls upon the concerned 
person to show cause why he should not be bound down. Parties rights 
are not decided at that stage nor the disputed matter finally disposed of — 
Bindabashi v. State 1976 Cr. LJ 1660. 


. Order refusing application for summoning a witness.—Since an order for 


summoning of witnesses is made at an intermediate stage between the 
commencement and the end of a criminal case. Order refusing 
application for summoning witnesses in a proceeding under section 145 
for the cross-examination fulfils all the characteristics of an interlocutory 
order —Santlal v. Krishna Lal 1976 Cr. LJ 215; Mohan Sundar Das v. 
Khetrabashi Das ILR 1976 Cutt. 423 and Bhim Naik v. State 1975 
Craw 1923. 


. Order under section 145.—Since it is passed in a pending petition and is 


preliminary only—Amarnath v. Joginder Singh 1976 Cr. LJ 394; 
Ramjanali Shahabuddin v. Nasim Khan Munshikhan 1976 UCR (Bom.) 
' ra 


. Order of attachment under section 146.—Since it is in the nature of ad 


interim order in the sense that property remains under attachment till 
the dispute with regard to rights of parties is decided by a competent 
court — Syed Ahmed v. Rais Ahmed 1977 Cr. LJ 450. 


. Order of the Magistrate under section 156(3).—Since it is an interlocutory 


order passed by the Magistrate inthe inquiry into the complaint given 
by the police—B.S. Rao v. T.V. Sharma 1976 Cr. LJ 902 and Nathan v. 
Naithinath 1975 Cr. LJ 994. 


. Order summoning an accused under section 204.—Since it is made at an 


intermediate stage between the commencement and the end of a criminal 
case —Swaran Anand v. CJM 1977 Cr. LJ 535 following Sant Lal and B.S. 
Rao, ibid. b iii 


. Order to commit under section 309—Bitthal v. State 1976 Cr. LJ 735. 


i. Order extending pardon under section 309.—Since it is in relation to a 


trial and even after conclusion of the trialin an appeal it is open to an 
accused person to question the correctness and impropriety of the 
pardon extended to a person. It is also open to challenge the statement 
of approver. No finality is reached if pardon is extended. The rights of 
the parties are not conclusively decided by order of tender of pardon— 
Krushnalal Gulati v. State 1976 Cr. LJ 1825. 


i. Order granting or refusing bail under section 438.—Since it does not decide 


the cause itself. It isdecidedly a step to assist the court in arriving at a 
determination of the case before it. The question pertaining to bail no 
doubt arises out of the proceeding itself. It is necessary to be decided 
to set at rest the controversy as to the presenceof the accused at each 
day of hearing. But granting or refusing bail will not affect the decision 
of the case. It will depend upon its own merit anda person under 
arrest can always be discharged or acquitted. It is no doubt, therefore, 
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an interlocutory order which is passed during the progress of action. In 
Sawal Ram Goenka v. State AIR 1961 Cal. 169 which was considering 
article 134(1)(c) of the Constitution, an order granting or refusing bail 
was considered an interlocutory order—Jogender Singh v. State of U.P. 
ILR 1975 HP 81; see also K.P. Vasu v. State AIR 1975 Ker. 15. 


. Order refusing to release property under section 451.—Since it is passed 


during the pendency of the proceeding for the preservation and pro- 
tection of the property which is to be utilised for the final determination 
of the proceeding —Nathulal v. State 1975 Cr. LJ 358. 


8. Final Orders—I|lustrations.—The following have been held as final orders so 
that the bar imposed by section 397(2) does not apply to such orders : 


a. 


Order allowing cross-examination of a witness summoned to produce a 
document under section 94(1).—A person does not become a witness 
unless summoned as such. The mere fact thata person produces a 
document, he cannot be cross-examined unless and until he is called 
as witness. The order of the Magistrate allowing such person to be 
cross-examined is not according to law and it adversely affects the 
appellant, who was not a party to the inquiry or trial. As is obvious, 
after the order of cross-examination there would be no opportunity to 
challenge it ; a belated challenge would be purposeless—Parmeshwari 
Devi v. State AIR 1977 SC 403. 


. Final order under section 145.—By virtue of orders passed by the Execu- 


tive Magistrate, the proceedings under section 145 have been disposed of 
and nothing remains to be done in that proceeding —Champalal Sagar- 
mal Khimwat v. Rupchand S. Jain 1976 UCR (Bom.) 400. 


. Order under section 2]0.—Section 210 empowers the court to stay the 


proceedings initiated on the basis of a complaint when there is investiga- 
tion going on for the same offence against the same party on a report to 
the police. The dismissal of an application under section 210 which is 
altogether an independent action, amounts to adjudication of the case 
finally in so far as the relief for stay is concerned. It is a relief sought 
by an independent application—Bhimi Ram v. Loharu Ram ILR 1975 
HP 824. 


. Order under section 167.—When a Magistrate passes an orderon an 


application for bail by the accused made after sixty days of his arrest 
on failure of the prosecution to put up a charge-sheet within that time, 
there is determination of the right of the accused finally as to whether 
he is entit.ed as a mater of right to be released on bail. This determina- 
tion can be done only by the Magistrate before the filing of the charge- 
sheet and that decision can be final—Ramsharan v. State of Maharashtra 
1976 Mah. LJ 432. Š 


. Order under sections 457 and 458.—The two sections contemplate both 


final and temporary ordersin regard to the disposal of seized property. 
Order directing disposal of property passed during investigation of a 
crime are independent functions discharged by a Magistrate and it 
may be in itself a judicial proceeding in the wider sense of the word— 
P.J. Zacharia v. State of Kerala 1976 KLT 158. 


Order of discharge of accused.—Where the accused were committed by the 
Magistrate to Sessions Judge to frame charge under sections 302 and 
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342 of IPC and the Sessions Judge discharged the accused for an offence 
under section 302 IPC, held that the order of discharge put an end to 
the case in so far as an offence under section 302 was concerned, and so 
it was not an interlocutory order—State of HP v. S.H. Harbans Singh 
1976 Cr. LJ 894. 


9. Orders passed without jurisdictionAn order passed without jurisdic- 


tion is no order at all although it is in the nature of an interlocutory order. 
Such an order is nullity—Satyabrata v. Jarnal Singh 1976 Cr. LJ 446; 
Deena Nath v. Doitari Charan. 1975 Cr. LJ 1931. For instance an order 
calling for execution of an interim bond under section 117(3) before com- 
mencement of inquiry—Bhim Naik v. State 1975 Cr. LJ 1923 ; or an order 
by the EM relying on an order of city civil court without following the 
correct procedure as prescribed by the Code—Champaklal Sagarmal Khimwat 
v. Rupchand Jain 1976 UCR (Bom.) 400, are orders without jurisdiction. 
Section 397(2) has no application to such order. They are revisable and can 
be interfered with. 


10. Interlocutory orders and High Court's inherent powers.—The inherent power 


I 


of the High Court cannot be invoked under section 482 to do what section 
397(2) expressly prohibits. To permit interference ina matter which has been 
prohibited expressly would defeat the intention of the legislature. Under 
section 482 the High Court will only interfere in an extraordinary case where 
special circumstances are made out which rendered the order inherently 
illegal so that the abuse of the process of the court is prima facie made out — 
Amar Nath v. Jogender Singh 1976 Cr. LJ 394 ; Rajanikanta Mehta v. State 
of Orissa 1976 Cr. LJ 1674. There can be no abuse of process when revision 
itself is not permissible under section 397 — Nirmala Chauhan v. Vinod Sharma 
ILR 1975 P 355. 


However, there may be extraordinary cases in which the view taken by the 
lower courts is so absurd and shocking to the judicial conscience that the 
court may be inclined to invoke its inherent powers to secure ends of justice. 
But certainly these powers cannot be invoked in a manner that the effect 
would be just entertaining as second revision which has been expressly barred 
under section 397 —Mangal Singh v. Dalvindra Kaur 1976 Cr. LJ 1824; 
Bandi Surappa v. State 1976 Mad. LJ (Cr.) 543. The inherent jurisdiction 
is not the same thing as the appellate or revisional. The use of the words ‘no 
further application’ occurring in section 397(3) has the effect only of restrict- 
ing the revisional power because the words ‘no further application’ can have 
reference only to an application in revision. Similarly what is barred by 
section 399(3) is ‘further proceeding by way of revision’ and not an independent 
— m yer x In short, the power under section 482 stands 
intact and unaflected by sub-section (3) of sections 397 —Sarj 

Babadin 1975 Cr. LJ 1562. 4 s. sasa 


. Section 397 whether conflicts with article 227 of the Constitution.—Under 


article 227 of the Constitution, the High Court has a supervi 

appellate jurisdiction. An error of law wan on the face of the mee 
subject to correction >y the High Court exercising its power. The exercise 
of this power, however, does not justify interference with concurrent findings 
of fact. When exercising its powers under section 397, the High Court aa 
consider the correctness, legality or propriety of any pending sentence or order 

recorded or passed, and the irregularity of any proceedings of such inferior 
court. There is, thus, no conflict real or apparent the provisions of 
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section 397 and article 227 of the Constitution—Jn re. Govind Naicker 1976 
Cr. LJ 1135. Although, however, revision against an interlocutory order is 
specifically barred under the Code, in an appropriate case, article 227 can be 
applied—Roshanlal v. State of H.P. ILR 1975 HP 531. For instance, if the 
order passed is void as where ina proceeding under section 145 the Magis- 
trate orders restoration of possession while passing the preliminary order, it 
cannot be allowed to stand. The High Court can in such case exercise its 
jurisdiction under article 227 of the Constitution — Kishor Chandra Mishrilal 
v. R.B. Chumkal 1976 Mah. LJ Note No. 1. The only positive view to take 
in the matter is that the provisions of section 397(2) cannot be circumvented 
or by-passed by article 227 of the Constitution—IJssaq Mahboob v. V.N. 
Kelagaonkar 1976 Cr. LJ 1856. 


12. Second revision not maintainable. —Sub-section (3) of section 399 is manda- 
tory. In other words, when an application is made bya person against 
an order passed by a Magistrate before the Sessions Judge the order of the 
Sessions Judge shall be final. Another application made by the same person 
shall not be entertained by the High Court. Under sub-section (3), the High 
Court is debarred from entertaining an application made by the same person 
against the same order—Joy Chandra Borkotoki v. State of Assam 1977 
Cr. LJ 101. The following are the instances where the second revision applica- 
tions are held as not maintainable. 


a. Magistrate directing husband to pay maintenance to wife. Husband filed 
revision before the Sessions Judge. It was dismissed as not pressed. 
Further revision by husband before High Court is not maintainable— 
Mohammed Khan Hanif Khan v. Shamim Begum 1977 Cr. LJ 116. 


b. Where a revision petition is dismissed by the Sessions Judge the order 
is final and no second revision petition lies before the High Court because 
under the new Code the Sessions Judge has the power to finally dispose 
of the revision petitions and not merely make a recommendation to the 
High Court which was the position under the old Code—Chhail Das v. 
State of Haryana 1975 Cr. LJ 129. 


c. The bar of a second revision under section 399(3) cannot be obviated or 
circumvented by styling the applications as a miscellaneous one—Deena 
Nath v. Daitari Charsan 1975 Cr. LJ 1931. 


d. The bar in section 397(3) applies alsoto a case where the second revision 
petition has been filed after the commencement of new Code—Surinder 
Singh v. Inder Sain ILR 1974 HP 660. 


e. The offences alleged were committed and cognizance was taken under the 
old Code. A revision petition was filed in the Court of Session. The Court 
confirmed the Magistrate’s order of discharge and rejected the revision 
application. A second revision petition was filed inthe High Court 
against the order of the Sessions Judge. Held that the revision petition 
was not maintainable in view of section 397(3) — B.B. Patil v. D.B. Patil 
1976 Cr. LJ 1872. 


13. Second Revisionwhen maintainable.—In the following cases, second revision 
petitions have been held to be maintainable : 


a. The bar does not operate against a person who was opposite party in the 
Sessions Court and the revision before the Sessions Judge having been 
allowed he comes up to the High Court in revision. This revision wiil 
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14. 


15. 


16. 


not be a second revision by him, because he having succeeded before the 
Magistrate had no causeto come up in revision before thè Sessions 
Judge. Therefore, his application cannot be deemed to be a further 
application by the same person who filed a revision before the Sessions 
Judge —Damodar Panigrahi v. Bachhanidhi Panigrahi 1977 Cr. LJ 142. 


b. SMD passed an order under section 146. The aggrieved party filed a 
revision application. Held, a revision unlike an appeal is nota con; 
tinuation of old proceeding. As the proceeding under section 146 
terminated as soon as the SDM passed the order, section 484 would not 
bar the filing of a revision under section 397—Shaukat Ali v. Sadaquai 
Ali 1977 Cr. LJ 460. 


c. Where the Sessions Judge rejects the first revision application on the 
ground that the impugned order is an interlocutory one and the appli: 
cant files revision in the High Court, the said revision in High 
Court is not barred —Ramsaran v. State of Maharashtra 1976 Mad. 
LJ 432. 


d. The bar does not apply to pending cases which will be governed by the 
old Code. A second revision to the High Court under section 439 of the 
old Code is therefore competent in cases pending on 1-4-1974— Dhruvanatl 
Singh Ramsuratsingh v. Sivanaresh Sharma 1975 MP LJ 409. 


Some words explained. —‘Inferior’ in section 397(1): The word ‘inferior 
does not imply that the court is under the administrative orders of the 
superior court. A court is ‘inferior’ to another court when an appeal lies 
from the former to the latter —R.P.P. Sawant v. Janbeshwar Patra [1975 
41 CIT 661. ‘Called for himself’ in section 399(1): Section 399(3) con 
templates an application for revision being made before a Sessions Judge or 
behalf of any person and exercise of powers under section 399. The word: 
‘called for himself’ do not mean suo motu. There is no warrant to attribute 
such a restrictive meaning to these words—P. Siddegowda v. K. Siddegowdc 
[1976] Mad LJ (Cr.) 371. 


Powers can be exercised suo motu.—The revisional powers can be exercisec 
by the High Court suo motu. It is only a matter of practice that on the 
application by a party the High Court exercises its revisional jurisdiction 
It may be brought to the notice of the High Court either by an applicatior 
or by a press report or by the returns submitted by the lower courts or it 
any other manner. Merely because the defect is brought to the notice of th 
High Court .by an application, that does not confer any right on any party 
No party can claim any vested right either in procedure or in practic 
— Mohan Sundar Das v. Khetrabasi Das ILR 1976 Cutt. 423. 


Power to act suo motu for enhancement ^f sentence.—As has been observei 
by the Supreme Court in Nadir Khan v. State AIR 1976 SC 2205, th 
provisions under section 401 read with section 386(c)(iii) are clearly supple 
mental to those under section 377 whereby appeals are provided for agains 
inadequacy of sentence at the instance of the State or the Central Govern 
ment, as the case may be. It is true that the new Code has expressly given | 
right to the State under section 377 to appeal again st inadequacy of sentenc 
which was not there under the old Code. That however does not exclud 
revisional jurisdiction of the High Court to act suo motu for enhancemen 
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of sentence in appropriate cases. What is an appropriate case has to be left to 
the discretion of the High Court. The Supreme Court will be slow to interfere 
with exercise of such discretion under article 136 of the Constitution. In issuing 
a notice for enhancement of sentence in an appeal the High Court would 
not be acting in its appellate powers under section 386 but would be acting 
under section 401. The words ‘and may enhance the sentence’ occurring 
in old section 439 have been omitted from section 401. Since inadequacy 
of sentence is purely discretionary, and the sentence passed is illegal, the 
High Court can certainly interfere in revision for the purpose of satisfying 
itself about the legality of the sentence as laid down in section 397(1)— 
E.E. Sutari v. State of Maharashtra 1975 Mah. LJ 772. 


17. Defective revision application.—The omission of the accused to mention 
material facts in the revision petition may not be considered to be sucha 
default as would disentitle him to be heard on merits—P.N. Khanna v. 
Sarwansingh [1976] 78 Punj. LR 242. 


18. Opportunity of giving hearing.— There is no right vested in a party to file a 
revision application. It is court’s discretion to give him a hearing i.e. call 
upon the parties to such application to attend the hearing of the appli- 
cation. In proceedings under section 145, there is no complainant and there 
is also no accused. Therefore, the obligation imposed upon the court to 
give an opportunity to the accused to be heard cannot apply to the pro- 
ceedings under section 145—Mohan Sundar Das v. Khetrabashi Das ILR 
1976 Cutt. 423. 


19. Remission in sentence.—A_ sentence of life imprisonment would enure till 
the life of the accused. Any remission granted in ‘the sentence under prison 
rules cannot be a substitute for a sentence for life. Such remission is only 
within the domain of the appropriate Government. The effect of the life 
term cannot be stultified by remissions. The prisoner <-an"sat he released 
~~rr . on the expiry of 20 years —State of M.P. v. Ratan Singh 1976 

r. LJ reS 


20. Revision when no appeal.—-The appellate court disbelieved one witness 
examined by the accused at first appeal stage. The accused filing revision 
cannot ask revision to be treated as appeal. There cannot be reassessment 
of evidence as such witness would have been examined by him during the 
trial— Fulchand Mutha v. D.R. Naik 1976-77 Mah. Cr. R. 230. 


CHAPTER XXXI 
TRANSFER OF CRIMINAL CASES 


Power to Supreme Court to transfer cases and appeals. 


406. (1) Whenever it is made to appear to the Supreme Court that an 

order under this section is expedient for the ends of justice, it may 
direct that any particular case or appeal be transferred from one High Court 
to another High Court or froma Criminal Court subordinate to one High 
Court to another Criminal Court of equal or superior jurisdiction subordinate 
to another High Court. 


(2) The Supreme Court may act under this section only on the application of 
the Attorney-General of India or of a party interested, and every such 
application shall be made by motion, which shall, except when the applicant 
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is the Attorney-General of India or the Advocate-General of the State, be 
supported by affidavit or affirmation. 


(3) Where any application for the exercise of the powers conferred by this 
section is dismissed, the Supreme Court may, if it is of opinion that the 
application was frivolovs or ‘vexatious, order the applicant to pay by way 
of compensation to any person who has opposed the application such sum not 
exceeding one thousand rupees as it may consider appropriate in the circum- 
stances of the case. 


NOTES 


No special provision in regard to re-trial of case transferred by Supreme Court.— 
This section corresponds to section 527 of the old Code. Sub-section (3) 
of the old section 527 provided that the court to which a case had been 
transferred under that section might act on the evidence already recorded by 
the former court unless the accused demanded a re-trial. This special provi- 
sion has been omitted so that the position as regards re-trial of the case after 
the transfer by order ofthe Supreme Court will be exactly the same as in a 
transfer under any other provision of the Code. 


No power to transfer investigations.—Section 406 contemplates the transfer of 
proceedings from one court to another. It does not confer on the court the 
power to transfer investigations from one police station to another in the 
country simply because the FIR is forwarded to a court. In a case where the 
accused is asked to appear in a far-off court during the investigatory stage, he 
can move the court for appropriate orders—Ram Chander v. State of T.N. 
AIR 1978 SC 475. 


Power of High Court to transfer cases and appeals. 
407. (1) Whenever it is made to appear to the High Court— 
(a) that a fair and impartial inquiry or trial cannot be had in any Criminal 
Court subordinate thereto, or 
(b) that some question of law of unusual difficulty is likely to arise, or 


(c) that an order under this section is required by any provision of this 
Code, or will tend to the general convenience of the parties or witnesses, 
cr is expedient for the ends of justice, 


it may order— 


(i) that any offence be inquired into or tried by any Court not qualified 
under sections 177 to 185 (both inclusive), but in other respects compe- 
tent to inquire into or try such offence ; 


(ii) that any particular case or appeal, or class of cases or appeals, be 


transferred from a Criminal Court subordinate to its authority to any 
other such Criminal Court of equal or superior jurisdiction ; 


(iii) that any particular case be committed for trial to a Court of Session ; 
or 


(iv) that any particular case or appeal be transferred to and tried before 
itself. 


(2) The High Court may act either on the report of the lower Court, or on the 
application of a party interested, or on its own initiative : 
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Provided that no application shall lie to the High Court for transferring a 
case from one Criminal Court to another Criminal Court in the same sessions 
division, unless an application for such transfer has been made to the Sessions 
Judge and rejected by him. 


(3) Every application for an order under sub-section (1) shall be made by 
motion, which shall, except when the applicant is the Advocate-General of the 
State, be supported by affidavit or affirmation. 


(4) When such application is made by an accused person, the High Court 
may direct him to execute a bond, with or without sureties, for the payment of 
any compensation which the High Court may award under sub-section (7). 


(5) Every accused person making such application shall give to the Public 
Prosecutor notice in writing of the application, together with a copy of the 
grounds on which it is made ; and no order shall be made on the merits of the 
application unless at least twenty-four hours have elapsed between the giving of 
such notice and the hearing of the application. 


(6) Where the application is for the transfer of a case or appeal from any sub- 
ordinate Court, the High Court may, if it is satisfied that it is necessary so 
to do in the interests of justice, order that, pending the disposal of the applica- 
tion, the proceedings in the subordinate Court shall be stayed, on such terms 
as the High Court may think fit to impose : 


Provided that such stay shall not affect the subordinate Court’s power of remand 
under section 309. 


(7) Where an application for an order under sub-section (1) is dismissed, the 
High Court may,if it is of opinion that the application was frivolous or 
vexatious, order the applicant to pay by way of compensation to any person 
who has opposed the application such sum not exceeding one thousand rupees 
as it may consider proper in the cirenmstances of the case. 


(8) When the High Court orders under sub-section (1) that a case be trans- 
ferred from any Court for trial before itself, it shall observe in such trial the 
same procedure which that Court would have observed if the case had not been 
so transferred. 


(9) Nothing in this section shall be deemed to affect any order of Government 
under section 197. 


NOTES 


This section corresponds to section 526 of the old Code. The changes made 
in the old provisions are indicated below : 


Minor matter omitted.—One of the grounds on which the High Court could, 
under old section 526(1)(c), order transfer of a case was “that a view of the place 
in or near which an offence has been committed may be required for the satis- 
factory inquiry into or trial of the same”. This, being a minor and unimpor- 
tant matter, has been omitted. In any case this į is covered by the more general 
provisien; ‘n clause (c) of section 407(1) (new). 


In view of the abolition of commitment proceedings as such, clause (iii) has 
been worded in the present form. 
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No adjournment merely on intimation to file appeal.—Sub-sections (8), (9) and 
(10) of old section 526 under which a subordinate court was bound to stop all 
proceedings onthe mere intimation by an interested party that it intended to 
apply to the High Court or the Court of Session for transfer of the case, had 
been subject to “gross abuse”. On several occasions, the provisions contain- 
ed in those sub-sections had come in for scrutiny and criticism. The Law 
Commission examined all these and recommended that these sub-sections which 
provide for a mandatory stay jn trial and appeals should be deleted in the new 
Code. 


The Joint Committee of Parliament was, however, of opinion that the 
provisions as regards compulsory adjournment of proceedings on the 
intimation by a party of his intention to move for transfer [as contained 
in sub-sections (8), (9) and (10) of section 526 of the old Code] should be 
retained with an additional precaution for payment of costs of the opposite party 
when the Court considers it necessary. The Committee was convinced that 
“the omission of those provisions was prejudicial to the interest of the parties 
and might even entail miscarriage of Justice”. 


The Rajya Sabha, however, at the stage of the passage of the Code, omitted 
these sub-sections as, it was considered, they were ‘‘obstructive of justice”. 
The Minister of State in the Ministry of Home Affairs, who moved the amend- 
ment for deletion of these sub-sections observed : 


“Tt will speed up the processes of trial. Many times people with resources 
resort to these stratagems because a poor man who is not properly represented 
would not resort to these stratagems for extending the trial. It is only the 
resourceful people, people with money, people with legal knowledge, resort to 
such things and......... we should not be a party to such procedural stratagems 
which might indefinitely postpone the trial.” [Rajya Sabha Debate dated 
[IU w a 


Compensation amount raised.—The maximum compensation that can be 
awarded by a High Court has been raised from Rs. 250 [in, the old section 
525(6)] to Rs. 1000. 


Old section 526A regarding transfer of cases of military personnel has been omit- 
ted as obsolete after Independence. 


Direct application to High Court in certain cases.—An application made directly 
to the High Court to commit a case pending before a Magistrate to the 
Court of Session on the ground that it was only a counter case of another 
case pending before the Sessions Judge is maintainable. The contention that 
the Sessions Judge was not moved before moving the High Court is not 
tenable because there is no provision in the Code for Sessions Judge to direct 
commitment of cases pending before subordinate Magistrate to the Sessions 
Judge. The proviso to section 407(2) will not apply to such cases. Section 408 
regarding power of Sessions Judge to transfer cases also does not apply. The 
High Court can exercise such power under section 407(1)(c)(iii) and that 
power is not limited to cases triable by Sessions Court only—Gundi Sahu v. 
State of Orissa 1975 Cr. LJ 1392. 


Power of Sessions Judge to transfer cases and appeals. 


408. (1) Whenever it is made to appear to a Sessions Judge that an order 
under this sub-section is expedient for the ends of justice, he may order 
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that any particular case be transferred from one Criminal Court to another 
Criminal Court in his sessions division. 


(2) The Sessions Judge may act either on the report of the lower Court, or on 
the application of a party interested or on his own initiative. 


(3) The provisions of sub-sections (3), (4), (5), (6), (7) and (9) of section 407 
shall apply in relation to an applicationto the Sessions Judge for an order 
under sub-section (1) as they apply in relation to an application to the High 
Court for an order under sub-section (1) of section 407, except that sub-section 
(7) of that section shall so apply as if for the words “one thousand rupees” 
occurring therein, the words ‘‘two hundred and fifty rupees”? were substituted. 


Withdrawal of cases and appeals by Sessions Judges. 


409. (1) A Sessions Judge may withdraw any case or appeal from, or recall 
any case or appeal which he has made over to, any Assistant Sessions 
Judge or Chief Judicial Magistrate subordinate to him. 


(2) At any time before the trial of the case or the hearing of the appeal has 
commenced before the Additional Sessions Judge, a Sessions Judge may 
recall any case or appeal which he has made over to any Additional Sessions 


Judge. 

(3) Where a Sessions Judge withdraws or recalls a case or appeal under sub- 
section (1) or sub-section (2), he may either try the case in his own Court or 
hear the appeal himself, or make it over in accordance with the provisions of 
this Code to another Court for trial or hearing, as the case may be. 


Withdrawal of cases by Judicial Magistrates. 


410. (1) Any Chief Judicial Magistrate may withdraw any case from, or 

recall any case which he has made over to, any Magistrate subordinate 
to bim, and may inquire into or try such case himself, or refer it for inquiry 
or trial to any other such Magistrate competent to inquire into or try the 


same. - | | 
(2) Any Judicial Magistrate may recall any case made over by him under sub- 
section (2) of section 192 to any other Magistrate and may inquire into or try 
such case himself. 


Making over or withdrawal of cases by Executive Magistrates. 


411. Any District Magistrate or Sub-divisional Magistrate may— 


(a) make over, for disposal, any proceeding which has been started before 
` him, to any Magistrate subordinate to him ; 


(b) withdraw any case from, or recall any case which he has made over to, 
any Magistrate subordinate to him, and dispose of such proceeding him- 
self or refer it for disposal to any other Magistrate. 


Reasons to be recorded. 


412. A Sessions Judge or Magistrate making an order under section 408, 
' section 409, section 410 or section 411 shall record his reasons for 


making it. 


302 CRIMINAL PROCEDURE CODE Secs. 413 - 415 
NOTES 


Sections 408 to 412 have been made of by splitting the composite section 528 of 
the old Code. 


Power to award compensation in case of vexatious applications.—Sessions Judges 
can order, under section 408 transfer of cases suo motu or on the report of the 
lower court. The Sessions Court has also been empowered to award compensa- 
tion up to Rs. 250 in cases of frivolous or vaxatious transfer applications. In 
view of the provision that appeals from convictions by Magistrates of the second 
class might be heard by the Chief Judicial Magistrate [section 381(1)], the 
Sessions Judge has been empowered to transfer a particular appeal from the 
Court of the Chief Judicial Magistrate to himself and decide the appeal. 


CJM’s power to transfer cases.—The Chief Judicial Magistrate has also been 
empowered in section 410 to transfer cases from one subordinate court to 


another. 


Sessions Judge to record reasons for withdrawal of cases.—Sub-section (5) of old 
section 528 provided that a Magistrate making an order of withdrawal of a case 
should record his reasons in writing for making the same. This provision has 
now been made applicable, under section 412, to orders of a Sessions Judge 
recalling, withdrawing or transferring a case or appeal. 


CHAPTER XXXII 


EXECUTION, SUSPENSION, REMISSION AND COMMUTATION OF 
SENTENCES 


A. Death sentences 


Execution of order passed under section 368. 


413. When in a case submitted to the High Court for the confirmation of a 
` sentence of death, the Court of Session receives the order of confirma- 
tion or other order of the High Court thereon, it shall cause such order to 
be carried into effect by issuing a warrant or taking such other steps as may be 
necessary. 


Execution of sentence of death passed by High Court. 


414, When a sentence of death is passed by the High Court in appeal or 
in revision, the Coui of Session shall, on receiving the order of the 
High Court, cause the sentence to be carried into effect by issuing a warrant. 


Postponement of execution of sentence of death in ca 
Court. se of appeal to Supreme 


415. (1) Where a person is sentenced to death by the High Court and 
appeal from its judgment lies to the Supreme Court =s sub-clause (a) 
or sub-clause (b) of clause (1) of article 134 of the Constitution, the High Court 
— _ the > y the sentence to be postponed until the period allowed 
or preferring such appeal has expired, or, ifan a li ithi 
period, until such appeal is disposed of. s. 


(2) Where a sentence of death is passed or confirmed b the Hi 
L . h 
the person sentenced makes an application to the High Court for the oma at 
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a certificate under article 132 or under sub-clause (c) of clause (1) of article 
134 of the Constitution, the High Court shall order the execution of the 
sentence to be postponed until such application is disposed of by the High 
Court, or if a certificate is granted on such application, until the period 
allowed for preferring an appeal to the Supreme Court on such certificate has 
expired. 


(3) Where a sentence of death is passed or confirmed by the Higi Court, and 
the High Court is satisfied that the person sentenced intends to present a petition 
to the Supreme Court for the grant of special leave to appeal under article 136 
of the Constitution, the High Court shall order the execution of the sentence to 
be postponed for such period as it considers sufficient to enable him to present 
such petition. 


Postponement of capital sentence on pregnant woman. 


416, If a woman sentenced to death is found to be pregnant, the High Court 
shall order the execution of the sentence to be postponed, and may, if it 
thinks fit, commute the sentence to imprisonment for life. 


NOTES 


Section 413.—The section corresponds to section 381 of the old Code. There is 
no change in substance of the old section. 


Execution of death sentence under section 414.—This is a new provision in regard 
to execution of death sentence passed by High Court. The old Code did not 
make any specific provision in the matter but left it to be governed by sections 
425(2) and 442 (o'd Code) and by the High Court Rules. ` 


Postponement of execution of death sentence under section 415.—This is also a 
new section providing for the postponement of execution of a death sentence , 
in cases where an appeal against the judgment of a High Court passing or 
confirming such sentence can be preferred to the Supreme Court under the Con- 
stitution. Appeals in capital sentence cases may come up before the Supreme 
Court : (i) as of right under article 134(1)(a) or (b); or (ii) on a certificate of 
fitness granted by the High Court under article 132 or 134(1)(c) ; or (iii) after 
obtaining special leave from the Supreme Court under article 136 of the 
Constitution. Sub-sections (1), (2) and (3) of this section provide for the post- 
ponement of execution in all the eventualities of appeal. The new provision is 
“to ensure that where there is a possibility of appealing to the Supreme Court, 
the appeal is not rendered infructuous by an unfortunately prompt execution of 
the sentence”. 


Section 416.—This section corresponds to section 382 of the old Code. There is 
no change in the old provision contained in that section . 


B. Imprisonment 


Power to appoint place of imprisonment. 


417. (1) Except when otherwise provided by any law for the time being 

in force, the State Government may direct in what place any person 
liable to be imprisoned or committed to custody under this Code shall be 
confined. 
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2) If any person liable to be imprisoned or committed to custody under 
~ Code a in confinement in a civil jail, the Court or Magistrate ordering 
the imprisonment or committal may direct that the person be removed to a 
criminal jail. 

(3) When a person is removea to a criminal jail under sub-section (2), he 
shall, on being released therefrom, be sent back to the civil jail, unless either— 


(a) three years have elapsed since he was removed to the criminal jail, in 
which case he shall be deemed to have been released from the civil jail 
under section 58 of the .Code of Civil Procedure, 1908 (5 of 
1908), or section 23 of the Provincial Insolvency Act, 1920 (5 of 1920), 
as the case may be ; or 


(b) the Court which ordered his imprisonment in the civil jail has certified 
to the officer in charge of the criminal jail that he is entitled to be 
released under section 58 of the Code of Civil Procedure, 1908 (5 of 
1908), or under section 23 of the Provincial Insolvency Act, 1920 (5 of 
1920), as the case may be. 


Execution of sentence of imprisonment. 


418. (1) Where the accused issentenced to imprisonment for life or to imprison- 

ment for a term in cases other than those provided for by section 413, 
the Court passing the sentence shall forthwith forward a warrant to the jail or 
other place in which he is, or is to be, confined, and, unless the accused is 
already confined in such jail or other place, shall forward him to such jail or 
other place, with the warrant : 


Provided that where the accused is sentenced to imprisonment till the rising 
of the Court. it shall not be necessary to prepare or forward a warrant 


to a jail, and the accused may be confined in such place as the Court may 
direct. 


(2) Where the accused is not present in Court when he is sentenced to such 
imprisonment as is mentioned in sub-section (1), the Court shall issue a warrant 
for his arrest for the purpose of forwarding him to the jail or other place in 
which he is to be confined ; and in such case. the sentence shall commence on 
the date of his arrest. 


Direction of warrant for execution. 
419, Every warrant for the execution of a sentence of imprisonment shall be 


directed to the officer in charge of the jail or other place in which the 
prisoner is, or is to be, confined. 


Warrant with whom to be lodged. 


420. When the prisoner is to be confined in a jail, the warrant shall be lodged 
with the jailor. 


NOTES 


Section 417.--This section corresponds to section 541 of the old Code. 


No need of warrant for detention till rising of court—Section 418.—Section 418 
corresponds to section 383 of the old Code. The proviso to sub-section (1) and 
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sub-section (2) are new. The proviso legalises a procedure which is being 
followed (although perhaps in breach of statutory provision) to the effect that 
where the accused is sentenced to imprisonment till the rising of the Court, he 
is simply detained in custody in the Court premises for the few hours, no 
warrant being prepared or sent as required under that section. 


Sub-section (2) is consequential to the change made in section 353 for cases 
where a sentence of imprisonment is passed in the absence of the accused. 


Sections 419 and 420. —These sections correspond to sections 384 and 385 of the 
old Code respectively, without any change in the old provisions. 


C. Levy of fine 


Warrant for levy of fine. 


421. (1) When an offender has been sentenced to pay a fine, the Court passing 
the sentence may take action for the recovery ofthe fine in either or 
both of the following ways, that is to say, it may— 


(a) issue a warrant for the levy of the amount by attachment and sale of 
any movable property belonging to the offender ; 


(b) issue a warrant to the Collector of the district, authorising him to realise 
the amount as arrears of land revenue from the movable or immovable 
property, or both, of the defaulter : 


Provided that, if the sentence directs that in default of payment of the fine, the 
offender shall be imprisoned, and if such offender has undergone the whole of 
such imprisonment in default, no Court shall issue such warrant unless, for 
special reasons to be recorded in writing, it considers it necessary soto do, or 


unless it has made an order for the payment of expenses or compensation out of 
the fine under section 357. 


(2) The State Government may make rules regulating the manner in which 
warrants under clause (a) of sub-section (1) are to be executed, and 
for the summary determination of any claims made by any person other 


than the offender in respect of any property attached in execution of such 
warrant. 


(3) Where the Court issues a warrant to the Collector under clause (b) of sub- 
section (1), the Collector shall realise the amount in accordance with the law 
relating to recovery of arrears of land revenue, as if such warrant were a 
certificate issued under such law : 


Provided that no such warrant shall be executed by the arrest or detention in 
prison of the offender. 


Effect of such warrant. 


422. A warrant issued under clause (a) of sub-section (1) of section 421 by 

any Court may be executed within the local jurisdiction of such Court, 

and it shall authorise the attachment and sale of any such property outside such 

jurisdiction, when it is endorsed by the District Magistrate within whose local 
jurisdiction such property is found. 
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Warrant for levy of fine issued by aCourt in any territory to which this Code does 


not extend. 
423 Notwithstanding anything contained inthis Code orin any other law 
for the time being in force, when an offender has been sentenced to pay 
a fine by a Criminal Court in any territory to which this Code does not extend 
and the Court passing the sentence issues a warrant to the Collector of a district 
in the territories to which this Code extends, authorising him to realise the 
amount as if it were an arrear of land revenue, such warrant shall be deemed 
to be a warrant issued under clause (b) of sub-section (1) of section 421 bya 
Court in the territories to which this Code extends, and the provisions of sub- 
section (3) of the said section as to the execution of such warrant shall apply 


accordingly. 
Suspension of execution of sentence of imprisonment. 


424. (1) When an offender has been sentenced to fine only and to imprison- 
ment in default of payment of the fine, and the fine is not paid forthwith, 


the Court may— 


(a) order that the fine shall be payable either in full on or before 
a date not more than thirty days from the date of the order, cr in two 
or three instalments, of which the first shall be payable on or before a 
date not more than thirty days fromthe date of the order and the other 
or others at an interval or at intervals, as the case may be, of not more 


than thirty days ; 


(b) suspend the execution of the sentence of imprisonment and release the 
offender, on the execution by the offender of a bond, with or without 
sureties, as the Court thinks fit, conditioned for his appearance before 
the Court on the date or dates on or before which payment of the fine 
or the instalments thereof, as the case may be, is to be made; 
and if the amount of the fine or of any instaiment, as the case may be, 
is not realised on or before the latest date on which it is payable under 
the order, the Court may direct the sentence of imprisonment to be 


carried into execution at once. 


(2) The provisions of sub-section (1) shall be applicable also in any case in 
which an order for the payment of money has been made on non-recovery 
of which imprisonment may be awarded and the money is not paid 
forthwith ; and, if the person against whom the order has been made, 
on being required to enter into a bond such as is referred to in 
that sub-section, fails to do so, the Court may at once pass sentence of 


imprisonment. 


NOTES 


Section 421—Fine to be recovered as an arrear of land revenue.—Section 42] 
corresponds to section 386 of the old Code. Old sections 386/1)(b) and 386(3) 
provided for a cumbrous and time-consuming method of realising fine. 
It has been subsututed by recovery of the fine as an arrear of land 


revenue. 


In the proviso to sub-section (1), it has been made clear, unlike the proviso 
to old section 386(1), that the recovery of the fine should be pursued 
in a case where an order of payment of expenses or compensation has been 
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passed, although the offender has undergone imprisonment in default 
thereof. This is tn order that “a contumacious offender should not be permitted 
to deprive the aggrieved party of the small compensation awarded to it by 
the device of undergoing the sentence of imprisonment in default of payment of 
fine.” 


Sections 422-424.—These sections correspond to sections 387, 387A and 
388 of the old Code respectively without any material change in the old 
sections. 


D. General provisions regarding execution 


Who may issue warrant. 


425. Every warrant forthe execution ofa sentence may be issued either by 
the Judge or Magistrate who passed the sentence, or by his successor in 
office. 


Sentence on escaped convict when to take effect. 


426. (1) When a sentence of death, imprisonment for life or fine is passed 
` under this Code on an escaped convict, such sentence shall, subject to the 
provisions hereinbefore contained, take eftect immediately. 


(2) When a sentence of imprisonment for a term is passed under this Code on an 
escaped convict,— 


(a) if such sentence is severer in kind than the sentence (which such 
convict was undergoing when he escaped, the new sentence shall take 
effect immediately ; 3 / 


(b) if such sentence is not severerin kind than the sent nce which such 
convict was undergoing when he escaped, the new Sentence shall take 
effect after he has suffered imprisonment for a further period equal to 
that which, at the time of his escape, remained unexpired of his former 
sentence. 


(3) For the purposes of sub-section (2), a sentence of rigorous imprison- 
ment shall be deemed to be severer in kind than a sentence of simple 
imprisonment. - 


Sentence on offender already sentenced for another offence. 


427. (1) When a person already undergoing a sentence of imprisonment is 

sentenced on a subsequent conviction to imprisonment or imprisonment 
for life, such imprisonment or imprisonment for life shall commence at the 
expiration of the imprisonment to which he has been previously sentenced, unless 
the Court directs that the subsequent sentence shall run concurrently with such 
previous sentence : 


Provided that where a person who has been sentenced to imprisonment by an 
order under section 122 in default of furnishing security is, whilst undergoing 
such sentence, sentenced tọ imprisonment for an offence committed 
prior to the making of such order, the latter sentence shall commence 
immediately. w : 


(2) When a person already undergoing a sentence of imprisonment for life 
is sentenced on a subsequent conviction to imprisonment for a term or imprison- 
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ment for life, the subsequent sentence shall run concurrently with such previous 
sentence. 


NOTES 


Reference to solitary confinement omitted. —Sections 425, 426 and 427 corres- 
pond to sections 389, 396 and 397 ofthe old Code, respectively. There is no 
change in the old provisions except that reference to solitary confinement in 
old section 396(2) has been omitted ‘as such confinement has ceased to be in 
vogue’. | =a 

Exercisé of power under section 427(1) : Power under section 427(1) should be 
exercised at the time of awarding subsequent sentence and not afterwards— 
Gopal Dass v. State AIR 1978 Delhi 138. 


Implication of section 427(2).—Provisions of section 427(2) are made for dealing 
with the offender convicted subsequently and at that time undergoing the 
sentence upon conviction. This implies that a person, who has been subjected 
to a sentence of imprisonment for life is not possibly available to serve any 
other subsequent sentence of imprisonment for a given term while undergoing 
life imprisonment. In other words, while former sentence is being served, if 
there issubsequent conviction subjecting such an offender to imprisonment for 
a stated term, the latter by clear implication could -only be served with that 
sentence. Statutorily the subsequent sentence is therefore directed to run con- 
currently with the previous sentence for life. This statutory provision of sub- 
section (2) will be applicable to period spent in jail bya person subjected to 
conviction and undergoing sentence of imprisonment for life though eventually 
his conviction may be set aside. To the plain intendment of sub-section (2) 
cannot be added the words ‘while conviction subsists’. The principle underlying 
sub-section (2) has a clear statutory policy so that a person condemned to 
- undergo life. imprisonment is not required nor conceivably contemplated 
to undergo subsequently any other sentence of imprisonment for lesser term 
while in jail. 

Petitioner convicted of murder and sentenced to lifeimprisonment on 30-12-1972 
but on appeal acquitted on 12-7-1974. In the meantime ata subsequent trial 
against him for offences under sections 409, 467 and 477A read with section 
34 IPC, he was convicted and sentenced to rigorous imprisonment for 1 vear, 
` 2 years and 1 year respectively on 29-3-1973 ; the sentences to run concurrently. 
The conviction under sections 409 and 477A read with section 34 was main- 
tained in appeal decided on 6-9-1976. Thus the petitioner had served his 
sentence —Vasantrao v. State 1976 Mah. LJ Note 86. 


Period of detention undergone by the accused to be set off against the sentence of 
imprisonment. 


428. Where an accused person has, on conviction, been sentenced to imprison- 

ment for a term [, not being imprisonment in default of payment of fine.) the 
period of detention, if any, undergone by him during the investigation, inquiry 
or trial of the same case and before the date of such conviction, shall be set off 
against the term of imprisonment imposed on him on such conviction, and the 
liability of such person to undergo imprisonment on such conviction shall be 
restricted to the remainder, if any, of the term of imprisonment imposed on him. 


NOTES 


Object of the section.—This is a new provision inserted by the Joint Committee of 
Parliament. The Committee while recommending the new provision observed : 
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“The Committee has noted the distressing fact that in many cases accused 
Persons are kept in prison for very long period as under-trial prisoners and 
In some cases the sentence of imprisonment ultimately awarded is a fraction 
of the period spent in jail as under-trial prisoner. Indeed, there may even 
be cases where such a -person is acquitted. No doubt, sometimes 
courts do take into account the period of detention undergone as under- 
trial prisoner when passing sentence and occasionally the sentence of 
imprisonment is restricted to the period already undergone. But this is not 
always the case so that in manycases, the accused person is made to suffer 
jail life for a period out of all proportion to the gravity of the offence or even 
to the punishment provided in the statute. The Committee has also noted 
that a large number of persons in the overcrowded jails of today are under- 
trial prisoners. The new clause seeks to remedy this unsatisfactory state of 
affairs. The new clause provides for the setting off of the period of detention 
as an under-trial prisoner against the sentence of imprisonment imposed on 
him. The Committee trusts that the provision contained in the new clause 
would go a long way to mitigate the evil.” 


Amendment.—The Amendment Act, 1978 has amended the section to clarify that 

it will not apply to the imprisonment in default of payment of fine. The amend- 

ment removes the doubt on the question whether the period of imprisonment- 
referred to in the section will apply to imprisonment in default of payment of 

fine. See Supreme Court's decision in B.P. Andre v. Supdt., AIR 1975 SC 164. 


Scope of the section.— ]s this section confined inits application only to cases 

where a person is convicted after the coming into force of the New Code of- 
Criminal Procedure, or does it also embrace cases where a person has been con- 

victed before but his sentence is still running at the date when the New Code 

came into force? The Supreme Cowt has in B.P. Andre v. Superintendent, 

Central Jail (supra) held : 


‘This section, on a plain natural construction of its language, posits for its 
applicability a fact situation which is described by the clause “Where an 
accused person has, onconviction, been sentenced to imprisonment for a 
term”. There is nothing in this clause which suggests, either expressly or 
by necessary implication. that the conviction and sentence must be after the 
coming into force of the new Code of Criminal Procedure. The language of 
the clause isneutral. It does not refer to any particular point of time when 
the accused person should have been convicted and sentenced: It merely indi- 
cates a fact situation which must exist in order to attract the applicability of 
the section and this fact situation would be satisfied equally where an accused 
person has been convicted and sentenced before or after the coming into 
force of the new Code of Criminal Procedure. Even where an accused 
person has been convicted prior to the coming into force of the new Code of 
Criminal Procedure but his sentence is still running, rt would not be inappro- 
priate to say that the “accused person, has on conviction, been sentenced to 
imprisonment fora term’’. Therefore, where an accused person has been 
convicted and he is still serving his sentence at the date when the new Code 
of Criminal Procedure came into force, section 428 would apply and he 
would be entitled to claim that the period of detention undergone by him 
during the investigation, inquiry or trial of the case should be set off against 
the term of imprisonment imposed on him and he should be required to 
undergo only the remainder of the term. Of course, if the term of the sen- 
tence has already run out, no question of set off can arise. It is only where 
the sentence is still running that the section can operate to restrict the term. 
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This construction of the section does not offend against the principle which 
requires that unless the legislative intent is clear and compulsive, no retros- 
pective operation should be given toa statute. On this interpretation, the 
section is not given any retrospectiveeffect. It does not seek to set at 
naught the conviction already recorded against the accused person. The 
conviction remains intact and unaffected and so does the sentence already 
undergone. It is only the sentence, in so far as it yet remains to be undergone, 
that is reduced. The section operates prospectively onthe sentence which 
yet remains to be served and curtails it by setting off the period of detention 
undergone by the accused person during the investigation, inquiry or trial 
of the case. Any argument based on the objection against giving retrospective 
operation is, therefore, irrelevant. 


We reach the same conclusion also by different process of reasoning. Sub- 
section (1) of section 484 repeals the old Code of Criminal Procedure. But 
sub-section (2)(b) provides that notwithstanding such repeal, all sentences 
passed under the old Code of Criminal Procedure and which are in force 
immediately before the commencement of the new Code of Criminal Proce- 
dure shall be deemed to have been passed under the corresponding provi- 
sions of the new Code of Criminal Procedure. It is now well settled law 
that where a legal fiction is created, full effect must be given to it and it 
should be carried to its logical conclusion. We must, therefore, imagine 
the sentence imposed upon the petitioner as one imposed under the new 
Code of Criminal Procedure and then give effect to all the consequences and 
incidents which would inevitably flow from or accompany a sentence imposed 
under the new Code of Criminal Procedure. 


Á 

Section 428 is absolute in its terms. It pfovides for.set off of the pre-con- 
viction detention of an accused person against the term of imprisonment 
imposed on him on’conviction, whatever be the term of imprisonment impos- 
ed and whatever be the factors taken into account by the Court while 
imposing the term of imprisonment. It does not say that where the pre- 
conviction detention of an accused person has already been taken into account 
by the Court while imposing the term of imprisonment on conviction, no set 
off of such pre-conviction detention shall be permitted, and if the legislature 
has not introduced any such exception, we cannot read it into the section by 
a process of judicial construction. To read such an exception into the section 
would be to do violence to the language of the section and to read words 
which are not there. That is clearly impermissible according to well recog- 
nised canons of construction. It is quite understandable that the legislature 
has not introduced any such exception, because very often the factors which 
weigh with the Court in imposing a particular term of imprisonment are not 
articulated and in many cases it would be a matter of speculation whether 
and to what extent the fact that an accused person was in detention prior to 
his conviction must have weighed with the Court in imposing a sentence of 
imprisonment.” 


Applicability of the section and procedure to invoke it.—It is clear from section 
428 itself that even though the conviction was prior to the enforcement of the 
New Code, the benefit of that section would be available to such a conviction. 
The section does not contemplate any challenge to conviction or sentence. It 
confers a benefit on a convict reducing his liability to undergone imprisonment 
out of the sentence imposed for the period which he had already served as an 
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under trial prisoner. The procedure to invoke section 428 could be a miscel- 

laneous application by the accused to the Court at any time while the sentence 

runs for passing an appropriate order for reducing the term of imprisonment 

— the mandate of the section— Suraj Bhan v. Om Prakash AIR 1976 
049. 


Applicability of the section to imprisonment in default of fine.—In B.P. Andre’s 
case, ibid, the Supreme Court held : 


“When an accused person is sentenced to imprisonment for a term in default of 
payment of fine, itis as mucha sentence of imprisonment imposed upon him 
as a substantive sentence of imprisonment. It is true that where an accused 
person is sentenced to imprisonment for aterm in default of payment of fine, 
he can avoid “undergoing such imprisonment by making payment of the fine, 
but if he does not. he would have to undergo such imprisonment and that 
would be for the full term specified in the sentence. No distinction can 
be made in principle between a substantive sentence of imprisonment and a 
sentence of imprisonment in default of payment of fine and toth must te held 
to be within the scope and intendment of section 428.” 


We fail to see how, having regard to this object of section 428, any differentia- 
tion can be made between a substantive sentence of imprisonment and a sentence 
of imprisonment in default of payment of fine. The nature of the mischief 
arising by reason of the accused person being made to suffer jail life “for a 
period out of all proportion to the gravity of the offence or even to the punish- 
ment provided in the statute’? would be the same in both cases and it is 1mpossi- 
ble to imagine that the legislature should have sought to remedy this mischief 
in one case and leave it untouched in the other. Therefore, even if two cons- 
tructions of section 428 were possible, we should adopt that which suppresses 
the mischief and advances the remedy and carries out the object of the legislature 
as fully and effectually as possible. We accordingly take the view that section 
428 applies not only in relation to substantive sentence of imprisonment but also 
in relation to a sentence of imprisonment in default of payment of fine. The 
period for which an accused person has been detained during investigation, 
inquiry or trial of the case is liable to be set off not only against the term of 
substantive imprisonment but also against the term of imprisonment in default 
of payment of fine. The set off, however, does not absolve the accused person 
from the liability to pay the fine imposed on him.” As stated already, the 
proposition laid down in this case as regards applicability of the section to 
imprisonment in default of fine no more holds good in view-of the amendment 


in section 428. 


Whether provision applies to sentence under court-martial.—The accused cannot 
insist that the jail authorities must compute the period of imprisonment imposed 
by the court martial under section 428. Obviously the Code does not apply to 
him bv reason of section 5 of the Code—F.R. Jesurathnam v. Chief of Air Staff 
1976 Cr. LJ 65. However, in Shiv Raj v. Supdt. Central Jail (1977) CR. LJ 
79, following the pronouncements of the Supreme Court in B.P. Andre's case 
and Suraj Bhan’s case ibid, it has been held that section 428 embraces a case 
where a person has been convicted before Act 5 of 1976 came into force ard is 
undergoing the sentence of imprisonment at the time of the said Act came 


into force. 


Provision does not apply to persons detained undcra preventive detention law.— 
Allowing two appeals by the State of Andhra Pradesh against the judgment 
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of the State High Court, the Supreme Court in a judgment delivered on 
17-2-1978 has ruled that a person detained under a preventive detention law is 
not entitled to the benefit of remission in sentence, either under section 428 or 
under the Prisoners Act, 1894, for a period during which he was in jail as an 
undertrial prisoner before his conviction in a Sessions case. Under the Code 
as well as the Prisoners Act, the period of undertrial detention cannot be 
treated on the same footing as a term of imprisonment on conviction of an 
accused person or a person detained under any preventive detention law. Such 
imprisonment therefore cannot be ‘set-off’ against a term of imprisonment 
imposed by a court on him on his conviction in criminal or Sessions case. In 
short section 428 does not equate an ufdertrial detention or remand detention 
with imprisonment on conviction. | 


Provision does not apply to life term.— An accused who is convicted and sentenced 
to imprisonment for life, cannot claim the benefit of the section in view of the 
distinction between ‘imprisonment for life’ and ‘imprisonment for a term’ clearly 
made in the Indian Penal Code. However the accused would be entitled to set 
off the period of detention undergone by him during investigation, inquiry or 
trial before the date of conviction against the term of imprisonment to which it 
may be reduced if he is given any remission by the government and or if the 
sentence of imprisonment for life is commuted— Abdul Azad v. State 1976 Cr. 
LJ 315; see also Raja Husein v. State of Maharashtra 1976 Cr. LJ 1294 ; 
K. Karunanan v. State of Kerala ILR (1975) I Ker. 215. 


Applicability of the provision— illustrations.—The following cases are illustrative 
of the applicability of the provision of set-off :— 


1. In applying the set off it is immaterial that the trial or the appellate court 
had awarded lesser sentence in consideration of the period of imprison- 
ment undergone by the accused as an under-trial—B.P. Andre v. Supdt. 
Central Jail, ibid. .  - Ab 


2. An accused who is detained in jail in pursuance of non-bailable warrant 
during the pendency of appeal is entitled to set-off against the sentence 
passed in appeal—State of UP v. Ram Kishan 1976 SCC (Cr.) 443. 


The detention of the petitioner in the British Jail in connection with or for 
the purpose of the case, in which he was convicted, while the case was pend- 
ing against him can be called detention within the meaning of section 428 
and he is entitled to set off—Jayanthi Dharma Teja v. State of AP (1975) 
Mad. LJ (Cr.) 531. 


4. The period of jail custody and the period of imprisonment undergone after 
sentence must be set off against the period of sentences and if the former two 
periods together exceed the period of sentence, the accused cannot be called 
upon to undergo any further imprisonment—Jogeshwar Tewary v. State of 
Bihar 1976 Cr. LJ 448. 


5. . The contention of the accused that he was in jail for a month and six days 
after conviction before he was released on bai! and that the said period should 
be given a set off is not tenable under section 428 since that section applies 
only to a stage before conviction— Param Dev v. State 1975 Cr. LJ 1346. 


ve 


SOME MISCELLANEOUS POINTS ABOUT THE PROVISION 


1. Period of pre-conviction to be stated.—The courts convicting the accused 
should specify in their orders the total period of pre-conviction detention that 
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the accused might have undergone so as to enable authorities concerned to 
give effect to section 428 —Namesan v. State of Maharashtra 76 BLR 670. 


2. Section 428 contemplates an application not appeal.—The accused had urged 
in the application under section 428 that the period of imprisonment under- 
gone by him as an under-trial prisoner should be set off against the period of 
imprisonment imposed upon him. He had not challenged the conviction. 
The order of the High Court under section 428 reducing the term of imprison- 
ment to that already undergone by him was clearly unsustainable in terms of 
section 428 — Suraj Bhan v. Om Prakash, ibid. 


3. No relief if rights did not arise at the material time.—Normally, the court 
ceases to be in seisin of the matter when it is disposed of. A problem, there- 
fore. arises in granting relief to the petitioner in terms of section 428 if the 
rights claimed by the petitioner did not arise at the time when the court 
disposed of the criminal appeal by upholding the conviction ordered by the 
Sessions Court. In sucl. a case relief can possibly be claimed only under 
section 386 or section 482. Since the right to relief did not accrue when 
the appeal was disposed of, it can hardly be said that the relief is conse- 
quential or incidental to the Appellate Court’s Order—Suprovat Bose v. 
State 1976 Cr. LJ 313. 


Saving. 

499. (1) Nothing in section 426 or section 427 shall be held to excuse any 
person from any part of the punishment to which he is liable upon his 

former or subsequent conviction. 


(2) When an award of imprisonment in default of payment of a fine is annexed 
to a substantive sentence of imprisonment and the person undergoing the sentence 
is after its execution to undergo a further substantive sentence or further 
substantive sentences of imprisonment, effect shall not be given to the award of 
imprisonment in default of payment of the fine until the person has undergone 
the further sentence or sentences. = 


Return of warrant on execution of sentence. 


430. When a sentence has been fully executed, the officer executing it shall 
return the warrant to the Court from which it is issued, with an 
endorsement under his hand certifying the manner in which the sentence has been 


executed. 


Money ordered to be paid recoverable as a fine. ` 


431. Any money (other than a fine) payable by virtue of any order made under 
` this Code, and the method of recovery of which is not otherwise expréssly 


provided for, shall be recoverable as if it were a fine : 
Provided that section 421 shall, in its application to an order under section 
359, by virtue of this section, be construed as if in the proviso to sub-section (1) 


of section 421, after the words and figures “under section 357”, the words and 
figures “or an order for payment of costs under section 359” had been inserted. 


NOTES 


Sections 429, 430 and 431 correspond to sections 398, 400 and 547 of the old 
Code respectively, without any material change in the old sections. 
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E. Suspension, remission and commutation of sentences 


Power to suspend or remit sentences. 


432. (1) When any person has been sentenced to punishment for an offence, 

the appropriate Government may, at any time, without conditions or 
upon any conditions which the person sentenced accepts, suspend the execution 
of his sentence or remit the whole or any part of the punishment to which he has 
been sentenced. 


(2) Whenever an application is made to the appropriate Government for the 
suspension or remission of a sentence, the appropriate Government may 
require the presiding Judge of the Court before or by whicn the conviction was 
had or confirmed, to state his opinion as to whether the application should be 
granted or refused, together with his reasons for such opinion and also to forward 
with the statement of such opinion a certified copy of the record of the trial or 
of such record thereof as exists. 


(3) If any condition on which a sentence has been suspended or remitted is. in 
the opinion of the appropriate Government, not fulfilled, the appropriate Govern- 
ment may cancel the suspension or remission, and thereupon the person in whose 
favour the sentence has been suspended or remitted may, if at large, be arrested 
by any police officer, without warrant and remanded to undergo the unexpired 
portion of the sentence. 


(4) The condition on which a sentence is suspended or remitted under this section 
may be one to be fulfilled by the person in whose favour the sentence is suspend- 
ed or remitted, or one independent of his will. 


(5) The appropriate Government may, by general rules or special orders, give 
directions as to the-suspension of sentences and the conditions on which petitions 
should be presented and dealt with : 


Provided that in thecase of any sentence (other than a sentence of fine) passed 
on a male person above the age of eighteen years, no such petition by the person 
sentenced or by any other person on his behalf shall be entertained, unless the 
person sentenced is in jail, and— 


(a) where such petition is made by the person sentenced, it is presented 
through the officer in charge of the jail ; or 


(b) where such petition is made by any other person, it contains a declara- 
tion that the person sentenced is in jail. 


(6) The provisions of the above sub-sections shall also apply to any order 
passed by a Criminal Court under any section of this Code or of any other law 
which restricts the liberty of any person or imposes any liability upon him or 
his property. 


(7) In this section and in section 433, the expression “appropriate Government” 
means,— 


(a) in cases where the sentence is for an offence against, or the order 
referred to in sub-section (6) is passed under. any law relating to a 
matter to which the executive power of the Union extends, the Central 
Government ; 


(b) in other cases, the Government of the State within which the offender is 
sentenced or the said order is passed. 
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NOTES 


Government competent to commute.—This section incorporates the provisions of 
Sections 401 and 402(3) of the old Code. There is no change in substance in the 
old law except that in sub-section (7)(b), it has been made clear, following the 
provision contained in section S5A(b) of the IPC, that the particular State 
Government which is competent to order commutation is the Government of the 
State “within which the offender is sentenced”. 


Power to commute sentence. 


433. The appropriate Government may, without the consent of the person 
sentenced, commute— 


(a) a sentence of death, for any other punishment provided by the Indian 
Penal Code (45 of 1860) ; 


(6) a sentence of imprisonment for life, for imprisonment for a term not 
exceeding fourteen years or for fine ; 


(c) a sentence of rigorous imprisonment, for simple imprisonment for 
any term to which that person might have been sentenced, or for 
nne ; 


(d) a sentence of simple imprisonment, for fine. 


NOTES 


This section incorporates the provisions of section 402(1) of the old Code and the 
substance of sections 54, 55 and 55A of the IPC, so that the duplication is 
removed and the law is stated in one place. 


[Restriction on powers of remission or commutation in certain cases. 


433A. Notwithstanding anything contained in section 432, where a sentence of 

imprisonment for life is imposed on conviction of a person for an offence 

for which death is one of the punishments provided by law, or where a sentence 

of death imposed on a person has been commuted under section 433 into one of 

imprisonment for life, such person shall not be released from prison unless he 
had served at least fourteen years of imprisonment.] 


NOTES 


Insertion by Amendment Act, 1978.—New section 433A inserted by the Amend- 
ment Act, 1978 is explained in Notes on Clauses appended to the Code of 
Criminal Procedure (Amendment) Bill, 1978 as under : 


“Section 432 contains provision relating to powers of the appropriate Govern- 
ment to suspend or remit sentences. The Joint Committee on the Indian Penal 
Code (Amendment) Bill, 1972, had suggested the insertion of a proviso to section 
57 of the Indian Penal Code to the effect that a person who has been sentenced 
to death and whose death sentence has been commuted into that of life imprison- 
ment and persons who have been sentenced to life imprisonment for a capital 
offence should undergo actual imprisonment of 14 years in jail. Since this 
particular matter relates more appropriately to the Criminal Procedure Code, a 
new section is being inserted to cover the proviso suggested by the Joint 
Committee.” 
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Concurrent power of Central Government in case of death sentences. 


24 The powers conferred by sections 432 and 433 upon the State Government 
>. e the case of sentences of death, also be exercised by the Central 


Government. 
NOTES 


This section corresponds to section 402A of the old Code without any change in 
the old section. 


State Government to act after consultation with Central Government in certain 
cases. | | i 
435. (1) The powers conferred by sections 432 and 433 upon the State Govern- 


. 


ment to remit or commute a sentence, in any case where the sentence is 
for an offence— 


(a) which was investigated by the Delhi Special Police Establishment con- 

stituted under the Delhi Special Police Establishment Act, 1946 (25 of 1946), 

_or by any other-agency empowered to make investigation into an offence 
under any Central Act other than this Code, or 


(b) which involved the misappropriation or destruction of, or damage to, 
any property belonging to the Central Government, or 


(c) which was committed by a person in the service of the Central 
Government while acting or purporting to act in the discharge of his 
official duty, 


shall not be exercised by the State Government except after consultation with 
the Central Government. 


(2) No order of suspension, remission or commutation of sentences passed by 
the State Government in relation to a person, who has been convicted of 
offences, some of which relate to matters to which the executive power of the 
Union extends, and who has been sentenced to separate terms of imprisonment 
which are to run concurrently, shall have effect unless an order for the sus- 
pension, remission or commutation, as the case may be, of such sentences has 
also been made by the Central Government in relation to the offences committed 
by such person with regard to matters to which the executive power of the 
Union extends. 


NOTES 


Remission, etc., only in consultation with Central Government.—This is a new 
provision. The Law Commission had recommended that in respect of cases 
investigated by the CBI or involving misappropriation or destruction of. or 
damage to, Central Government property and offences committed by the Central 
Government servants in the discharge of their official duties, remission or com- 
mutation of sentence should be granted by the State Government only after 
‘consultation’ with the Central] Government. The scope of this recommendation 
was widened by the Joint Committee of Parliament so as to include investigations 
made by other central agencies authorised by law in this behalf. 


Remission for offences in State and Union fields.—Where persons are prosecuted 
for offences, some under laws in the State field and some in the Union field and 
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sentenced to separate terms of imprisonment to run concurrently, State Govern- 
ments sometimes remit the whole sentence without a reference to the Central 
Government, although legally the Central Government has to order remission 
in relation to offences in the Union field. A provision has been added re- 
quiring specifically that the person cannot be released unless the Central 
Government also remits the part of the sentence relating to an offence in the 
Union field. 


CHAPTER XXXIII 
PROVISIONS AS TO BAIL AND BONDS 


In what cases bail to be taken. 


436. (1) When any person other than a person accused of a non-bailable 

offence is arrested or detained without warrant by an officer in charge of 
a police station, or appears or is brought before a Court, and is prepared at any 
time while in the custody of such officer or at any stage of the proceeding before 
such Court to give bail, such person shall be released on bail : 


Provided that such officer or Court, if he or it thinks fit, may, instead of taking 
bail from such person, discharge him on his executing a bond without sureties 
for his appearance as hereinafter provided : 


Provided further that nothing in this section shall be deemed to affect the pro- 
visions of sub-section (3) of section 116 [or section 446A]. 


(2) Notwithstanding anything contained in sub-section (1), where a person has 
failed to comply with the conditions of the bail-bond as regards the time and 
place of attendance, the Court may refuse to release him on bail, when on a 
subsequent occasion in the same case he appears before the Court or is brought 
in custody and any such refusal shall be without prejudice to the powers of the 
Court to call upon any person bound by such bond'to pay the penalty thereof 
under section 446. 


NOTES 


Right to bail.—This section corresponds to section 496 of the old Code. Under | 
sub-section (1), the right to bail is absolute in case of bailable offences. Sub- 
section (2), however, provides that where a person released on bail has abscond- 
ed or has failed to appear before the court on the date fixed, he shall not be en- 
titled to bail when brought to a Court on any subsequent date even though the 
offence may be bailable. The sub-section also provides that refusal of bail under 
such circumstances shall be without prejudice to any action that may be taken 
under section 446 (new) for forfeiture of the bail bond. 


Refusal of bail whether a “final order’’.—In K.P. Vasu v. State AIR 1975 Ker. 
15, it has been held that the expression “final order” has been used in article 
134(1) of the Constitution in contradistinction to “interlocutory” order. The 
paramount requirement of a ‘‘final order” is that it should terminate the proceed- 
ings, one way or the other. An order refusing a bail is not a final order con- 
templated by article 134(1). Bail may be refused at one stage but may be grant- 
ed at a later stage in the same proceedings. It can be even rescinded or modified 
or cancelled at any stage. It does not terminate the proceeding nor decides a 
point for decision in the case and therefore is not a final order. 


[When bail may be taken in case of non-bailable offence. 


437. (1) When any person accused of, or suspected of, the commission of any 

non-bailable offence is arrested or detained without warrent by an officer in 
charge of a police station or uppears or is brought before a Court other than the 
High Court or Court of Session, he may be released on bail, but— 
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(i) such person shall not be so released if there appear reasonable grounds for 
believing that he has been guilty of an offence punishable with death or 
imprisonment for life ; 

(ii) such person shall not be so released if such offence is a cognizable offence 
and he had been previously convicted of an offence punishable with death, 
imprisonment for life or imprisonment for seven years or more, or he had 
been previously convicted on two or more occasions of a non-bailable and 
cognizable offence : 


Provided that the Court may direct that a person referred to in clause (i) or 
clause (ii) be released on bail if such person is under the age of sixteen years or is 
a woman or is sick or infirm : 


Provided further that the Court may also direct that a person referred to in clause 
(ii) be released on bail if it is satisfied that it is just and proper so to do for any 
other special reason : 


Provided also that the mere fact that an accused person may be required for being 
identified by witnesses during investigation shall not be sufficient ground for re- 
fusing to grant bail if he is otherwise entitled to be released on bail and gives an 
undertaking that he shall comply with such directions as may be given by the 
Court.] 


(2) If it appears to such officer or Court at any stage of the investigation, 
inquiry or trial, as the case may be, that there are not reasonable grounds for 
believing that the accused has committed a non-bailable offence, but that there 
are sufficient grounds for further inquiry into his guilt, [the accused shall, subject 
to the provisions of section 446A and pending such inquiry, be released on 
hail], or, at the discretion of such officer or Court, on the execution by him of a 
bond without sureties for his appearance as hereinafter provided. 


(3) When a person accused or suspected of the commission of an offence 
punishable with imprisonment which may extend to seven years or more or of an 
offence under Chapter VI, Chapter XVI, or Chapter XVII of the Indian Penal 
Code (45 of 1860) or abetment of, or conspiracy or attempt to commit, any 
such offence, is released on bail under sub-section (1), the Court may impose 
any condition which the Court considers necessary— 


(a) in order to ensure that such person shall attend in accordance with the 
conditions of the bond executed under this Chapter, or 


(b) in order to ensure that such person shall not commit an offence similar 
to the offence of which he is accused or of the commission of which he 
is suspected, or ji ' 


(c) otherwise in the interests of justice. 


(4) An officer or a Court releasing any person on bail under sub-section (1) or 
ate (2), shall record in writing his or its reasons [or special reasons] for 
so doing. 


(5) Any Court which has released a person on bail under sub-section (1) or 


sub-section (2), may, if it considers it necessary so to do, direct that such person 
be arrested and commit him to custody. 


(6) If, in any case triable by a Magistrate, the trial of a person accused of any 
non-bailable offence is not concluded within a period of sixty days from the 
first date fixed for taking evidence in the case, such person shall, if he is in 
custody during the whole of the said period be released on bail to the satisfac- 
tion of the Magistrate, unless for reasons to be recorded in writing, the Magis- 
trate otherwise directs. 
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(7) If, at any time after the conclusion of the trial of a person accused of a 

non-bailable offence and before judgment is delivered, the Court is of opinion 

that there are reasonable grounds for believing that the accused is not guilty of 

any such offence, it shall release the accused, if he is in custody, on the execution 

pt of a bond without sureties for his appearance to hear judgment 
elivered. 


NOTES 


This ‘section corresponds to section 497 of the old Code. The following changes 
have been effected in the provision as contained in the old section : 


No refusal of bail for identification. The second proviso has been added by the 
Joint Committee, which observed, “It was brought to the notice of the Commit- 
tee that sometimes bail is being refused by courts on the sole ground that the 
accused may be required by the investigating officer for an identification parade 
which may or may not be imminent. In the Committee’s opinion this should 
not be permitted if otherwise the accused person is entitled to be released on 
bail.” 


Basic rule as to grant of bail.—The basic rule may perhaps be tersely put as bail, 
not jail, except where there are circumstances suggestive of fleeing from justice 
or thwarting the course of justice or creating other troubles in the shape of 
repeating offences or intimidating witnesses and the like, by the petitioner who 
seeks enlargement on bail from the court. It is true that the gravity of the offence 
involved is likeiy to induce the petitioner to avoid the course of justice and must 
weigh with the court when considering the question of jail. So also the heinous- 
ness of the crime—State of Rajasthan v. Balchand AIR 1977 SC 2447. 


Criteria for grant or refusal of bail.—In the words of the Supreme Court : “Bail 
or jail at the pre-trial or post-conviction stage belongs to the blurred area of the 
criminal justice system and largely hinges on the hunch of the bench, otherwise 
called judicial discretion. The Code is cryptic on this topic and the court prefers 
to be tacit, be the order custodial or not. And yet, the issue is one of liberty, 
justice, public safety and burden of the public treasury’—G. Narasimhulu v. 
Public Prosecutor AIR 1978 SC 429. In this case the Court laid down the 
following criteria for grant or refusal of bail in the case of a person who has 
either been convicted and has appealed or one whose conviction has been set 
aside but leave has been granted by the Supreme Court to appeal against the 
acquittal : 


1. Nature of crime.—When the crime charged (of which a conviction has been 
sustained) is of the highest magnitude and the punishment of it assigned by law 
is of extreme severity, the court may reasonably presume, some evidence warrant- 
ing, that no amount of bail would secure the presence of the convict at the stage 
of judgment, should he be enlarged. 


2. Nature of charge, evidence and possible punishment.—The nature of the charge 
is the vital factor and the nature of the evidence is also pertinent. The punish- 
ment to which the party may be liable, if convicted or conviction is confirmed, 
also bears upon the issue. 


3. Possibility of interference with course of justice.—Another relevant factor is 
as to whether the course of justice would be thwarted by him who seeks the 
benignant jurisdiction of the Court to be freed for the time being. The legal 
principle and practice validate the court considering the likelihood of the 
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applicant interfering with witnesses for the prosecution or otherwise polluting the 
process of justice. 


4. Antecedent of the applicant.—It is not only traditional but rational, in the 
context of the third criterion mentioned above, to enquire into the antecedents 
of the applicant for bail to find whether he has a bad record, particularly a 
record which suggests that he is likely to commit serious offences while on bail. 
Bail discretion, on the basis of evidence about the criminal record of a defen- 
dant is not an exercise in irrelevance. 


S. Furtherance of interests of justice—Under article 21 of the Constitution, 
deprivation of liberty is permissible only when the law authorising it is reason- 
able, even-handed and geared to the goals of community good, and the State 
necessity spelt out in article 19. Reasonableness postulates intelligent care and 
predicates that deprivation of freedom by refusal of bail is not for punitive 
purpose but for the bi-focal interests of justice to the individual involved and 
society affected. 


6. Matters to be considered in the bail plea before the Supreme Court.—When a 
person, charged with a grave offence, has been acquitted at a stage, the 
intermediate acquittal has pertinence to a bail plea when the appeal before the 
Supreme Court pends. The panic which might prompt the accused to jump the 
gauntlet of justice is less, having enjoyed the confidence of the court’s verdict 
once. Concurrent holdings of guilt have the opposite effect. Again the ground 
for denial of bail becomes weaker considering that one court below has acquitted 
the applicant, though that acquittal may not be conclusive. 


7. Socio-geographical circumstances.—The likelihood of desperate reprisal, if 
enlarged, may be a deterrent and his own safety may be more in prison than in 
the vengeful village where feuds have provoked the violent offence. These 
socio-geographical circumstances have also a bearing on the issue. 


8. Prospective misconduct.—Police exaggerations of prospective misconduct of 
the accused, if enlarged, must be soberly sized up lest danger of excesses and 
injustice creep subtly into the discretionary curial technique. Bad record and 
police prediction of criminal prospects to invalidate the bail plea are admissible 
in principle but shall not stampede the court into a complacent refusal. 


9. Prison period already spent.—A circumstance of some consequence, when 
considering a motion for bail, is the period in prison already spent and the pros- 
pect of the appeal being delayed for hearing. 


10. Conditions on bail—The delicate light of the law favours release unless 
countered by the negative criteria necessitating that course. The corrective 
instinct of the law plays upon release orders by strapping on to them protective 
and curative conditions. Heavy bail from poor man is obviously wrong. 


In this case the Supreme Court enlarged the petitioners on bail on their own 
bond by taking into account the following factors, namely, (i) acquittal of the 
petitioners by the trial court ; (ii) they had not abused the bail granted to them 
when their appeal was pending in the High Court ; (iii) the petitioners had al- 
ready suffered imprisonment for a year and the appeal in the Supreme Court 
would take a few years more ; and (iv) the Magistrate’s report on petitioners’ 
conduct was not uncomplimentary. In view of the factions in their village and 
likelihood that the community peace might be disturbed, proper safeguards and 
conditions were imposed while granting bail. 
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Amendment Act, 1980.—Sub-section (1) has been substituted by the Amendment 
Act, 1980 with effect from 23-9-1980. The amendment makes it difficult for 
habitual criminals falling within defined categories to obtain bail. It provides 
that if any person, who has already been convicted of any cognizable offence 
and non-bailable offence twice, or who has been convicted once of an offence 
punishable with death or imprisonment for life or imprisonment for seven years 
Or more is arrested and accused of or suspected of the commission of any cogni- 
zable and non-bailable offence, he will not ordinarily be granted bail by the 
Court. ` As stated in Lok Sabha by the Minister of State of Home Affairs, such 
a provision has become necessary to curb the criminal activities of habitual 
offenders guilty of serious crimes. However, discretion of the Courts has not 
been taken away altogether. A Court will still be able to grant bail in such 
cases but only for special reasons to be recorded by it. 


Amendments made in sub-sections (2) and (4) are consequential. 


Direction for grant of bail to person apprehending arrest. 


438. (1) When any person has reason to believe that he may be arrested on an 

accusation of having committed a non-bailable offence, he may apply to 
the High Court or the Court of Session for a direction under this section ; and 
that Court may, if it thinks fit, direct that in the event of such arresi, he shall 
be released on bail. 


(2) When the High Court or the Court of Session makes a direction under sub- 
section (1), it may include such conditions in such directions in the light of the 
facts of the particular case, as it may think fit, including— 


(i) a condition that the person shall make himself available for the interoga- 
tion by a police officer as and when required ; 


(ii) a condition that the person shall not, directly or indirectly, make any 
inducement, threat or promise to any person acquainted with the facts 
of the case so as to dissuade him from disclosing such facts to the 
Court or to any police officer ; 


(iii) a condition that the person shall not leave India without the previous 
permission of the Court ; 


(iv) such other condition as may be imposed under sub-section (3) of section 
437, as if the bail were granted under that section. | 


(3) If such person is thereafter arrested without warrant by an officer in charge 
of a police station on such accusation, and is prepared either at the time of arrest 
or at any time while in the custody of such officer to give bail, he shall be 
released on bail ; and if a Magistrate taking cognizance of such offence decides 
that a warrant should issue in the first instance against that person, he shall 
issue a bailable warrant in conformity with the direction of the Court under sub- 
section (1). 


NOTES 


Need of the provision of anticipatory bail.—This new provision has been enacted 
‘to enable the superior courts to direct the release of a person on bail prior to 
his arrest (commonly known as “‘anticipatory bail”). The Law Commission in 
recommending the provision in the new Code observed :— 

“Though there is a conflict of judicial opinion about the power of a Court to 
grant anticipatory bail, the majority view is that there is no such power under 
the existing provisions of the Code. The necessity for granting anticipatory bail 


322 CRIMINAL PROCEDURE CODE Sec. 438 


arises mainly because sometimes influential persons try to implicate their rivals 
in false cases for the purpose of disgracing them or for other purposes by getting 
them detained in jail for some days. In recent times, with the accentuation of 
political rivalry, this tendency is showing signs of steady increase. Apart from 
false cases, where there are reasonable grounds for holding that a person accused 
of an offence is not likely to abscond, or otherwise misuse his liberty while on 
bail, there seems no justification to require him first to submit to custody, remain 
in prison for some days and then apply for bail.” 


Scope of power.—In Balchand Jain v. State of MP AIR 1977 SC 366, the 
Court has laid down the following propositions in regard to grant of anticipatory 
bail :— "Z "O i 

1. The power under section 438, is of an extraordinary character and must be 
exercised sparingly and in exceptional cases only. 


2. The said power is not unguided or uncanalised but all the limitations impos- 
ed in the preceding section 437, are implicit therein and must be read into sec- 
tion 438 as well. 


3. In addition to the limitations imposed in section 437, the petitioner must 
further make out a special case for the exercise of the power to grant anticipa- 
tory bail. — ai p A — ae = = 


In addition to these three propositions, the Supreme Court in Gurbaksh Singh 
v. State AIR 1978 P&H 1, has also laid down the following further proposi- 
tions : a W. 

1. Neither section 438, nor any other provisions of the Code authorise the grant 
of blanket anticipatory bail for offences not yet committed or with regard to 
accusations not so far Jevelled. b ro 


2. In addition to the limitations imposed in- section 437, the petitioner must 
make out a special case for the exercise of the power to grant anticipatory bail. 


3. Where a legitimate case for the remand of the offender to the police custody 
under section 167(2) can be made out by the investigating agency ora reason- 
able claim to secure incriminating material for information likely to be received 
from the offender under section 27 of the Evidence Act can be made out, the 
power under section 438 be not exercised. 


4. The discretion under section 438, be not exercised with regard to offences 
punishable with death or imprisonment for life unless the court at that very 
Stage is satisfied that such a charge appears to be false or groundless. 


5. The larger interest of the public and the State demand that in serious cases 
like economic offences involving blatant corruption at the higher rungs of the 
executive and political power, the discretion under section 438 be not exercised. 


6. Mere general allegations of mala fides in the petition are inadequate, and the 
Court must be satisfied on materials before it that the allegations of mala fides are 
substantial and the accusations appear to be false and groundless. 


7. The burden of establishing mala fides is on the person alleging. Apart from 
coming within the four corners of section 437, the petitioner must establish 
that the charge levelled against him is mala fide and stems from ulterior 
motive. 


Guidelines for granting anticipatory bail.—Section 438 immediately follows 
section 437 which is the main provision for bail in respect of non-bailable 
offences. It is therefore manifest that the conditions imposed by section 437(1) 
are implicitly contained in section 438—Balchand Jain v. State of MP AIR 1977 
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SC 366. Anticipatory bail will be granted on the same considerations on which 
bail is granted under section 437 to a person accused of a non-bailable offence. 
In addition, the court must be satisfied that if anticipatory bail is refused an 
irreparable wrong or injustice might result which it is desirable to avoid— 
Bhagirath v. State 1975 Cr. LJ 168). 


The words ‘he shall not be so released’ occurring in section 437(1) will be read 
as "he may not be so released’. Although there is no bar to the exercise of 
discretion by the High Court, it would be just and proper to exercise the discre- 
tion on the guidelines provided in section 437(1)—Ramsewak v. State 1974 Cr. 
LJ 1090. Exercise of power under the section should be restricted to exceptional 
cases. The court may impose such conditions as it thinks fit with a view to 
avoid the possibility of the person hampering investigation—Bhagirath v. State, 
ibid. 

Effect of anticipatory bail on power of police to investigate-—The Code confers a 
statutory right on the police to investigate into cognizable crimes and authorises 
the arrest and detention in custody of the offender for a certain period. Mere 
joining of a person, however, in the course of the investigation whilst on antici- 
patory bail is no substitute for investigation in custody in all those cases where 
his personal interrogation may be legitimately required. Therefore, as soon as an 
effective order of anticipatory bail has been made under section 438, the provisions 
of section 167(2) cannot come into play thereafter. The end result of the grant 
of anticipatory bail insuch a case would be that the investigating agency must 
thereafter be denuded of its right to interrogate the offender in custody and the 
magistracy denied its discretion to grant a police remand, howsoever, incriminating 
the material on which this may be sought might be. In legal terminology, the 
exercise of power under section 438 would, therefore, override the provisions of 
section 167(2) of the Code even in those cases where an urgent and well-founded 
claim for interrogation in custody may be completely spelled out. There is, how- 
ever, nothing in section 438 to indicate that the provision was intended to override 
the legitimate procedure of investigation into serious crime which has been 
prescribed in Chapter XII of the Code. In the event of a conflict, the discretionary 
grant of anticipatory bail must give way to the statutory rights and duties under 
section 167(2)— Gurbaksh Singh v. State AIR 1978 P&H (FB) 1. 


Ordinarily, the judiciary should not interfere with the police in matters which 
are within their province and into which the law imposes upon them the duty of 
enquiry. The power to interfere with the discretion of the police at the earliest 
stages of an investigation should be exercised with utmost care and for this the 
court should apply its mind to the allegations made in the petition and the 
materials available with the police— Bhagirath v. State, ibid. 


Whether blanket anticipatory bail possible.— In Onkar Nath Aggarwal v. State 
1976 Cr. LJ 1142, it has been observed that there are only two conditions 
which must exist before a person can move an application for anticipatory bail. 
In the first place there must exist a ground to believe that he may be arrested 
and secondly there must be an accusation of his having committed a non-bailable 
offence. 


In Gurbaksh Singh v. State AIR 1978 P&H 1, it has been held that the 
exercise of power under section 438 is with regard to a specific accusation and 
cannot be extended in a blanket fashion to cover all offences with which the 
petitioner may come to be charged. No question of the grant of anticipatory bail 
can arise with regard to an accusation not yet levelled or in respect of an offence 
not yet committed. Any exercise of such a power would conflict with and render 
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i ‘sions of the Code virtually nugatory, e.g., section 151, sections 41 
í í > there is no provision in the Code which either in terms or by 
necessary implication would warrant the grant of a blanket anticipatory bail by 
a court. Such a power cannot also be derived from the inherent powers vested in 
a High Court since the Code is exhaustive as regards the matters for which it 
specifically provided and any theory of inherent power for the grant of bianket 
anticipatory bail has to be negatived. 


Forum of application.—The section contemplates two forums for moving an 
application, namely, the High Court and Court of Session. Both the jurisdictions 
are concurrent and it is open to the petitioner to choose eitner of these two. An 
application under section 438 is maintainable in the High Court without WE 
same having been moved and rejected first in the Court of Session—Onkar ath 
Aggarwal v. State 1976 Cr. LJ 1142. If a person so chooses he can file a direct 
application to the High Court for anticipatory baii—Jeginder Singh v. State of HP 
ILR 1975 181. In Hajiali Sher v. State of Rajasthan 1976 Cr. LJ 1658. however, 
it has been observed that the ordinary practice should be that the lower court 
(Sessions Court) should be first moved in the matter though in exceptional or 
special cases or circumstances, the High Court may entertain and decide the 
application for anticipatory bail. 


In Prahlad Singh v. U.T. Chandigarh 1975 Pun. LJ (Cr.) 186, it has teen held 
that after the rejection of a petition of anticipatory bail by the Sessions Covtt,- 
a second application is not barred. The word ‘or’ provides a choice to the person 
to go either to Sessions Court or High Court. 


The power is concurrent in both the forums. Reference to sections 8 and 9 
shows that Additional Sessions Judges, who have coordinate jurisdiction. would 
be equally vested with this power. Reference to sections 9(5) and 10(3) would 
further indicate that occasions may not be lacking when such a power would 
have to be exercised by Assistant Sessions Judges and the Chief Judicial 
Magistrates as well —Gurbaksh Singh v. State AIR 1978 P&H 1. 


Notice to the other side.—The intention of Parliament in enacting the salutary 
provision of anticipatory bail in non-bailable offences was to see that the liberty 
of the subject was not put in jeopardy on frivolous grounds at the instance of 
unscrupulous or irresponsible persons or officers who might sometimes be in 
charge of prosecution. The rule of prudence, therefore, required that notice 
should be given to the other side before passing a final order for anticipatory 
bail so that wrong order for anticipatory bail is not obtained by a party by 
placing incorrect or misleading facts or suppressing material facts. In emergent 
cases, however, the court might make an interim order of anticipatory bail 
G e notice to the other side—Balchand Jain v. State of MP AIR 1977 


When application may be rejected.— One possible ground for rejecting an applica- 
tion for grant of anticipatory bail is that a warrant of arrest has already been 
issued duly by a competent court. This will rule out the first part of section 438, 
namely, “reason to believe that he may be arrested on any accusation of having 
committed a non-bailable offence”. In such a case the said provisions would 
not clearly apply because the stage reached is one beyond the stage of a mere 
apprehension or reason to believe’. It is a stage of certainty because of issue of 
warrant—J/n re. Puran Chandra 1975 Cr. LJ 1815. 


Section 438 is not designed to assist those who want to avoid the due process of 
law and to evade arrest pursuant to warrant issued bya court. The court's 
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process must first be respected before any one seeks court’s aid. On issue of 
arrest warrant, the concerned person must surrender or appear before the Court 
and seek bail under section 437. Section 438 applies only to arrests while the 
Court’s process has not been issued. Section 438 does not cover the case of an 
accused against whom a non-bailable warrant has been issued by a court which 
took cognizance of an offence against him. Granting or refusing bail to such 
accused is essentially and primarily within the jurisdiction of the Magistrate 
issuing warrant. The superior courts are not expected to preempt the exercise of 
such jurisdiction—N. Dasaratha Reddy v. State [1975] 2 APLJ 2214. 


Grant of refusal or anticipatory bail an interlocutory order.— The grant or refusal 
of a bail application under section 438 is essentially an interlocutory order. 
The accused is usually enlarged on bail in non-bailable cases to enable him to 
defend himself adequately and thereby assist the cause of justice. It does not 
determine the guilt or innocence of the accused and thus fulfils all the usual 
characteristics of an interlocutory order. Thé bar of section 397(2) and prohibi- 
tion of section 401 will apply to the refusal or grant of bail under section 
> 3 le Singh v. State of HP ILR 1975 HP 181 and Dhola v. State 1975 
r. : 


Effect of order.—The order is to be passed before the arrest of the applicant. The 
section does not enable the court to pass an order directing the release of fhe 
applicant on bail to be operative some days after the arrest is effected. The 
effect of such an order would be to disable the applicant from making a regular 
application for bail under section 437 immediately upon his arrest, before the 
period mentioned in the order is over. Section 438 does not entitle the Court to 
override the provisions of section 437 and to stay for a certain period of time 
the right of the applicant to apply for and to obtain his release on bail—G.U. 
Prabhu v. State 1975 Cr. LJ 1339. 


Applicability of the provisions of DIR cases.—If a person is not in custody but 
is merely under an apprehension of arrest and he applies for grant of ‘anticipa- 
tory bail’ under section 438, his case would clearly be outside the mischief of 
rule 184 of the DIR, because when the court makes an order for grant of antici- 
patory bail, it would not be directing release of a person who is in custody. It 
is an application for release of a person in custody that is contemplated by rule 
184 and not an application for grant of anticipatory bail by a person apprehend- 
ing arrest. Section 438 and rule 184 thus operate at different stages, one prior to 
arrest and the other after arrest and there is no overlapping between these two 
provisions so as to give riseto a conflict between them. It must, therefore, 
follow as necessary corollary that rule 184 does not stand in the way of grant- 
ing anticipatory bail. In regard to scope also both the provisions are not 
equal— Balchand Jain v. State of MP, ibid. ; See also State of MP v. Shantilal 


1976 Cr. LJ 256. 


Grant of anticipatory bail—Some instances.—The following instances will 
indicate the circumstances in which applications for anticipatory bail have been 
accepted: 

1. No clear allegations were made in the FIR and no evidence was collected. 
Held, no justification for arrest of the accused. The accused was released 
on anticipatory bail with choice left open to the State to ask for the can- 
cellation of bail as and when evidence is collected—R.P. Puri v. State of 
Punjab 1974 CLR 502. 

2. No case registered against the accused and the case in which he was arrest- 
ed, he was allowed bail by the trial court. But the accused apprehended that 
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he could be arrested for some non-bailable offence. Held, a direction could 
be issued under section 438—Hari Ram v. State of Haryana 1975 CLR 538. 


3. Dispute between petitioner and society regarding amount pending before 
Arbitrator. Held, the dispute being of a civil nature, application under 
section 438 could be allowed—Naranjan Singh v. State of Haryana 1975 
CLR 22; See also Randhir Singh v. State of Haryana 1975 CLR 612. 


4. The mere mention of the name of the accused in FIR only or in the warrant 
that has already been issued would not change the complexion of the case. 
Application under section 438 should not be rejected merely on the ground 
that the applicant concerned has. been mentioned in the complaint —P.C. 
Chatterjee v. State of West Bengal [1975] 79 Cal. W. No. 890. 


Special powers of High Court or Court of Session regarding bail. 


439. (Q) A High Court or Court of Session may direct— 


(a) that any person accused of an offence and in custody be released on 
bail, and if the offence is of the nature specified in sub-section (3) of 
section 437, may impose any condition which it considers necessary for 
the purposes mentioned in that sub-section ; 


(b) that any condition imposed by a Magistrate when releasing any person 
on bail be set aside or modified : B 


Provided that the High Court or the Court of Session shall, before granting bail 
to a person Who is accused of an offence which is triable exclusively by the Court 
of Session or which, though not so triable, is punishable with imprisonment for 
life, give notice of the application for bail to the Public Prosecutor unless it is, 
for reasons to be recorded in writing, of opinion that it is not practicable to give 
such notice. 


(2) A High Court or Court of Session may direct that any person who has been 
released on bail nader this Chapter be arrested and commit him to custody. 


NOTES 


Special powers of superior courts regarding bail.—This section deals with special 
powers of superior courts regarding bail. It incorporates the provisions contained 
In section 498(1) [second part] and section 498(2) of the old Code. Under the 
old law, the power of the superior courts in the matter of grant of bail fell under 
two heads : (a) Power to direct release on bail ; and (b) Power to direct arrest of 
a person released on bail. The power under head (a) above was expressed in old 
section 498(1) in the words “the High Court or Court of Session may, in any case 
whether there be an appeal on conviction or not. direct that any person be admitted 
on bail”. The words “in any case” were intended to emphasize that the power to 
grant bail was wide enough to embrace both bailable and non-bailable offences. 
The power was also meant to apply to a person accused of an offence and in 
custody, and the words “admit to bail’’ had been judicially construed as having 
the same meaning as “‘release on bail”. See Amir Chand AIR 1905 MP 53. 
Moreover, the words “whether there be an appeal on conviction or not’ were 
also unnecessary and confusing. Hence the earlier part of new sub-section (1) has 
been drafted in the present form. 


As regards the power under head (b) mentioned above, it was contained partly in 
section 497(5) and partly in section 498(2) of the old Code. These two cases 
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together covered cancellation by a superior Court of the bail granted to a person 
(1) released on bail by an inferior Court in a non-bailable offence ; and (ii) 
released on bail under special powers by the superior Court itself. Thus the old 
provisions did not cover cancellation of bail granted in a case relating to a bailable 
offence under old section 496. 


High Court's power to cancel bail.—It was, however, well-established that the 
High Court had power to cancel the bail even where it was granted in a case 
relating to bailable offence. The existence of this power of the High Court had 
been put beyond doubt by the Supreme Court in Talab Haji Husain v. M.P. Mond- 
kar AIR 1958 SC 376; Ratilal Bhanji v. Asstt. Collector of Customs AIR 1967 SC 
1639 and Pampapathy AIR 1967 SC 286. The absence of an express provision in 
this respect was described as “lacuna” in Talab’s case. Hence sub-section (2) 
— corresponds to section 498(2)] now applies to release on bail under this 
apter. 


Notice to Public Prosecutor.—As regards the proviso to sub-section (1) which is 
new it has been made with a view to make it more difficult for persons accused 
of grave offences to get released on bail by an ex parte order, and be in a position 
to hamper investigation so that in every case where the offence is punishable 
with death or imprisonment for life, or is triable exclusively by a Court of 
Session, no court shail grant bail except after giving notice in writing of the 
application to the Public Prosecutor ; if this is not done, reasons for not giving 
such notice are to be recorded in writing. | 


Section 439 not controlled by section 437.—The provisions of section 439 are not 
controlled by those contained in section 437. The ‘Court’ referred to in 
section 437(1) is other than the High Court or the Court of Session. The bar 
contained in section 437(1) does not control the powers exercisable under section 
439. The provisions in the two sections are distinct. The second part of section 
439(1)(a) only relates to conditions of bail and not considerations for bail. 
The substance of that provision is that the High Court or the Court of Session 
may direct any person accused of an offence and in custody to be released on 
bail, and if the offence is of the nature specified in sub-section (3) of section 
437, may impose any condition which it considers necessary for the purpose 
mentioned in that sub-section—Sasti Charan Mandal, In re. 1974 Cr. LJ 
1326. An order granting or refusing bail will not be in exercise of revisional 
jurisdiction under section 397. It will rather be in exercise of independent 
jurisdiction under section 439—Vijaya Nand v. State of HP ILR 1975 HP 
556. 


High Court’s power to cancel bail.—Section 439(1) confers special powers on 
the High Court or the Court of Session in respect of bail. Unlike under 
section 437(1), there is no ban imposed under section 439(1) against granting 
of bail by the High Court or the Court of Session to persons accused of an 
offence punishable with death or imprisonment for life. When the accused 
approaches the High Court or the Court of Session, it will have to exercise 
its judicial discretion in considering the question of granting of bail under 
section 439(1) by considering several factors such as the nature and gravity of 
the circumstances in which the offence is committed, the likelihood of the 
accused fleeing from justice and his tampering with witnesses, etc. But the 
question of cancellation of bail under section 439(2) is certainly different from 
admission to bail under section 439(1). Under section 439(2), the High Court 
or the Court of Session may direct any person who has been released on bail 
to be arrested and committed to custody. Under old section 498(2), a person 
who had been admitted to bail by the High Court or the Court of Sessions 
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could be committed to custody only by that court. This restriction upon the 
power of entertainment of an application for committing a person, already 
admitted to bail, to custody, is lifted in the new section 439(2) so that now a 
High Court may commit a person released on bail under Chapter XXXIII 
by any court including the Court of Session, to custody if it thinks appropriate 


to do so. 


In the instant case, the Sessions Judge did not take into proper account the 
grave apprehension of the prosecution that there was a likelihood of the 
accused persons tampering with the prosecution witnesses which was urged 
before him in resisting the application for bail. Held, the High Court had 
correctly appreciated the entire position. The Supreme Court, therefore, did 
not interfere, under article 136 of the Constitution, with the High Court’s 
exercise of discretion in cancelling the bail of the accused—Gurcharan Singh v. 
State (Delhi Administration) AIR 1978 SC 179. 


Power conferred on Court of Session also.—Sub-section (2) of section 439 is 
redrafted with the substitution of the word ‘this Chapter’ for ‘sub-section’ in 
old section 498 in order to give expressly the powers not only to the High 
Court, which has in addition its inherent powers but also to the Court of 
Session to cancel bail even in cases of bailable offences— State of Maharashtra 


v. Tukaram Shiva Patil 1977 Cr. LJ 394. 


Guidelines for cancelling bail.—In the following cases the principles for cancelling 
bail have been most clearly stated by the Supreme Court : 


1. Talab Haji Husain v. M.P. Mondkal AIR 1958 SC 376. 

2. State v. Jagjit Singh [1962] 3 SCR 622. 

3. Ratilal Bhanji v. Assistant Collector of Customs AIR 1967 SC 1639. 
4. Hajarilal Gupta v. Rameshwar Prasad AIR 1972 SC 484. 

5. Gurcharan Singh v. State (Delhi Administration) AIR 1978 SC 179. 
6. Delhi Administration v. Sanjay Gandhi AIR 1978 SC 961. 


The High Court and even the Sessions Court have powers to cancel the bail 
granted earlier pending the trial or investigation under section 439(2). The 
High Court can further cancel it in exercise of its inherent jurisdiction under 
section 482, apart from powers under article 227 of the Constitution—State of 
Maharashtra v. Tukaram Shiva Patil 1977 Cr. LJ 394. 


Cancellation of bail obtained by hoodwinking a Magistrate.— No fetter is put on 
the powers of the Sessions Court to cancel the bail order by section 439. It is 
not necessary that some new circumstances should take place subsequent to the 
offender’s release on bail for the Sessions Judge to direct the arrest of the 
Offender and commit him to custody. To read section 439(2) in such a way 
will result in grave and patent miscarriage of justice. If the Sessions Judge fails 
to perform the Statutory duty, the Court can intervene under article 227 of the 
Constitution. Bail obtained by hoodwinking Magistrate can be cancelled. 
Refusal to cancel bail in such circumstance is failure to exercise jurisdiction— 
State of Gujarat v. Hirasingh Kesarsingh 1977 Cr. LJ 104. 


m — of bail for tampering with witnesses.—In Delhi Administration 
k — y — the Supreme Court cancelling the anticipatory bail for 
— o the accused for abusing his liberty by attempting to suborn pro- 
= =- witnesses, has observed that the power to take back into custody an 

cused who has been enlarged on bail has to be exercised with care and 
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circumspection. But the power, though of an extraordinary nature, is meant to be 
exercised in appropriate cases when, by preporderance of probabilities, it is 
clear that the accused is interfering with the course of justice by tampering 
with witnesses. The refusal to exercise that wholesome power in such cases, 
few though they may be, will reduce the court to a ‘dead letter’ and will suffer 
the courts to be asilent spectator to the subversion of the judicial process. The 
Supreme Court in this case was disposing an appeal filed against the judgment 
of the High Court refusing to cancel bail, under article 136 of the Constitution 
of India. The Court cited the cases of Talab Haji Husain and Gurcharan Singh in 
which the court had held that there was a likelihood of the accused tampering 
with the prosecution witnesses. Dwelling at length with question of grant and 
Subsequent cancellation of bail, the court said that rejection of bail when 
bail is applied for is one thing. Cancellation of bail already granted is quite 
another. It was easier to reject a bail application in anon-bailable case than 
to cancel a bail granted in such a case. Cancellation of bail necessarily involved 
a review of decision already made and could by and large be permitted if. by 
reason of supervening circumstances, it would be no longer conducive to a fair 
trial to allow the accused to retain his freedom during the trial. 


The fact that prosecution witnesses turned hostile, it could not by itself justify 
the inference that the accused has won them over. 


The objective fact that witnesses have turned hostile must be shown to bear a 
casual connection with the subjective involvement therein of the accused. 
Without such proof, a bail once granted cannot be cancelled on the off chance 
Or on the supposition that witnesses have been won over by the accused, the 
judgment added. = £ 


The prosecution can establish its case in an application for cancellation of bail 

by showing on a preponderance of probabilities that the accused has attempted 

to tamper or has tampered with its witness. Proving by the test of balance of 

probabilities that the accused has abused his liberty or that there is a reason- . 
able apprehension that he will interfere with the course of justice is all that is 

necessary for the prosecution to do in order to succeed in an application for 

cancellation of bail. 


No power to suspend bail order.—Section 439(2) does not empower the Sessions 
Judge to stay the operation of the bail order. It only empowers him to cancel 
bail and order arrest of a person released on bail. The High Court can 
under section 482 suspend the operation of a bail order to prevent abuse of 
process of court or meet ends of justice. A Sessions Judge has, however, no such 
power—Rameshwar Prasad v. State 1975 Cr. LJ 658. 


Bail and approver.— An approver, while in custody, is a witness appearing in the 
case against other persons who may be accused of an offence. When he is granted 
pardon and made approver, he ceases to be accused. Therefore, there is no 
apparent conflict between section 306(4)(b) and section 439. The prohibition 
contained in section 306(4)(b) has to be sustained as long as the trial lasts. From 
the opening words of section (‘‘a person accused of an offence and in custody 
be released on bail”) it is clear that section 439 does not apply to an approver— 
Tula Ram v: State of HP ILR 1975 HP 302. 


Bail in case of DIR.—The powers of the High Court to grant or refuse bail under 
section 439 remain unaffected by rule 184 or any provision of the Defence and 
Internal Security of India Act, 1971. The High Court may grant or refuse bail 
even in a case of contravention of rule or order under DIR Act, 1971 although bail 


330 CRIMINAL PROCEDURE CODE Secs. 440 - 441 


can only be granted ina certain contingency. Even though the cases under 
DIR Act, 1971 are triable by Special Tribunals, the High Court's statutory power 
of granting bail is neither excluded nor affected. When in such a case the High 
Court grants bail it does not interfere with the conduct of trial or any proceed- 


ing before the Special Tribunal —Vijaya Nand v. State of HP BR 1975 HP 556 
and Ishwar Chandra v. State of HP 1976 Cr, LJ 386. 


A private peison can apply.—Thetre is no bar to private person moving for can- 
cellation of bail. Section 437(2) does not contain any prohibition in this 
respect — Bhagirath v. Govind ILR 1975 HP 629. 


Amount of bond and reduction thereof. 


440. (1) The amount of every bond executed under this Chapter shall be 
fixed with due regard to the circumstances of the case and shall not be 
excessive. . i 


(2) The High Court or Court of Session may direct that the bail required by a 
police officer or Magistrate be reduced. 


NOTES 


This section incorporates the provisions contained in section 498 (first and last 
parts). There is no change in the old provisions. 


Bond of accused and sureties. 


44]. (1) Before any person is released on bail or released on his own bond, 

a bond for such sum of money as the police officer or Court, as the case 
may be, thinks sufficient shall be executed by such person, and, when he is 
released on bail, by one or more sufficient sureties conditioned that such 
person shall attend at the time and place mentioned in the bond, and shall 


continue so to attend until otherwise directed by the police officer or Court, as 
the case may be. 


(2) Where any condition is imposed for the release of any person on bail, the 
bond shall also contain that condition. 


(3) If the case so requires, the bond shall also bind the person released on bail to 


appear when called upon at the High Court, Court of Session or other Court to 
answer the charge. 


(4) For the purpose of determining whether the sureties are fit or sufficient, 
the Court may accept affidavits in proof of the facts contained therein 
relating to the sufficiency or fitness of the sureties, of, if it considers 
necessary, may either hold an inquiry itself or cause an inquiry. to be made 
by a Magistrate subordinate to the Court, as to such sufficiency or fitness. 


NOTES 


Inquiry under sub-section (4) by Magistrate himself.—This section corresponds to 
section 499 of the old Code. There are only two modifications in the old provi- 
sion. First, sub-section (2) of the present section has been newly added asa 
consequence of the new provision contained in section 437(3) regarding condi- 
tional bail. Secondly, sub-section (4) enables the court to cause an inquiry to be 
made by a subordinate Magistrate into the sufficiency or fitness of sureties. The 
old provision permitted only the Court itself to make an inquiry, if necessary. In 
recommending the new provision, the Joint Committee of Parliament observed : 
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“The Committee was given to understand that the provision as made in original 
sub-clause (4) may result in avoidable hardship and harassment to the sureties at 
the hands of persons who are authorised to make further inquiries by the Court. 
H such inquiry is made by the Magistrate himself or any subordinate Magistrate, 
as in the case of bonds executed for the purposes of Cnapter VIII, this difficulty 
would be met. The amendment in the clause is intended to secure this purpose.” 


Discharge from custody. 


442 (1) As soon as the bond has been executed, the person for whose appear- 
ance it has been executed shall be released ; and, when he is in jail, 

the Court admitting him to bail shall issue an order of release to the officer 

in charge of the jail, and such officer on receipt of the orders shall release him. 


(2) Nothing in this section, section 436 or section 437 shall be deemed to require 
the release of any person liable to be detained for some matter other than that in 
respect of which the bond was executed. 


Power to order sufficient bail when that first taken is insufficient. 


443. If, through mistake, fraud, or otherwise, insufficient sureties have been 

accepted, or if they afterwards become insufficient, the Court may issue a 
warrant of arrest directing that the person released on bail be brought before it 
and may order him to find sufficient sureties, and, on his failing so to do, may 
commit him to jail. 


Discharge of sureties. 


444 (1) All or any sureties for the attendance and appearance of a person 
released on bail may at any time apply to a Magistrate to discharge the 
bond, either wholly or so far as relates to the applicants. 


(2) On such application being made, the Magistrate shall issue his warrant of 
arrest directing that the person so released be brought before him. 


(3) On the appearance of such person pursuant to the warrant, or on his volun- 
tary surrender, the Magistrate shall direct the bond to be discharged either 
wholly or so far as relates to the applicants, and shall call upon such person to 
find other sufficient sureties, and, if he fails to do so, may commit him to jail. 


Deposit instead of recognizance. 


445. When any person is required by any Court or officer to execute a bond 

with or without sureties, such Court or officer may, except in the case of 
a bond for good behaviour, permit him to deposit a sum of money or Govern- 
ment promissory notes to such amount as the Court or officer may fix in lieu of 
executing such bond. 


NOTES 


Sections 442 to 445 correspond to sections 500 to 502 and 513 of the old Code, 
respectively, without any change in the old provisions. 


Procedure when bond has been forfeited. 


446. (1) Where a bond under this Code is for appearance, or for production 
` of property, before a Court and it is proved to the satisfaction of that 
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Court, or of any Court to which the case has subsequently been transferred, that 
the bond has been forfeited, 


or where, in respect of any other bond under this Code, it is proved to the 
satisfaction of the Court by which the bond was taken, or of any Court to which 
the case has subsequently been transferred, or of the Court of any Magistrate 
of the first class, that the bond has been forfeited, 


the Court shall record the grourds of such proof, and may call upon any person 
bound by such bond to pay the penalty thereof or to show cause why it should 
not be paid. 


Explanation : A condition in a bond for appearance, or for production of pro- 
perty, before a Court shall be construed as including a condition for appearance, 
or as the case may be, for production of property, before any Court to which 
the case may subsequently be transferred. 


(2) If sufficient cause is not shown and the penalty is not paid, the Court may 


proceed to recover the same as if such penalty were a fine imposed by it under 
this Code : 


[Provided that where such penalty is not paid and cannot be recovered in the 
manner aforesaid, the person so bound as surety shall be liable, by order of the 
Court ordering the recovery of the penalty, to imprisonment in civil jail for a term 
which may extend to six months.] 


(3) The Court may, at its discretion, remit any portion of the penalty mentioned 
and enforce payment in part only. 


(4) Where a surety to a bond dies before the bond is forfeited, his estate shall be 
discharged from all liability in respect of the bond. 


(5) Where any person who has furnished security under section 106 or section 
117 or section 360 is convicted of an offence the commission of which constitutes 
a breach of the conditions of his bond, or of a bond executed in lieu of his bond 
under section 448, a certified copy of the judgment of the Court by which he 
was convicted of such offence may be used as evidence in proceedings under 
this section against his surety or sureties, and, if such certified copy is so used, 
the Court shall presume that such offence was committed by him unless the 
contrary is proved. i 


NOTES 


This section incorporates the provisions contained in section 514 of the old 
Code. The principal changes made in the old provisions are indicated below : 


Forfeiture of bond for appearance—Doubts cleared.—Sub-section (1) clarifies the 
— doubts with regard to old section 514(1) expressed by the High 
ourts : 


a. whether, in the case of a bond for appearance in a particular Court, that 
Court alone could forfeit it or whether any first class Magistrate had that 
power ; and 


b. whether a bond for appearance before a Court could be forfeited by the 
Court to which the case was later transferred. 


Provisions of new Code to apply.—Merely because the surety had executed a 
bond prior to the coming into force of the new Code, it could not be said that 
procedure for recovering the amount under the bond should be the one pro- 
vided by the old Code. Since the steps to enforce the bond were taken for the 
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first time atter coming into force of the new Code, it must necessarily follow 
that the provisions of the new Code would apply to such proceedings and not 
the proveedings under the old Code, in view of section 484(2). Section 446(1) 
does not provide for the detention of the surety in civil jail—L.P. Amare v. 
State ef Maharashtra 1976 UCR (Bom.) 141. 


Amendment Act, 1980.—A proviso has been added to sub-section (2) by the 
Amendment Act, 1980 with effect from 23-9-1980. The provision in the Code in 
regard to the liability of a surety was considered unsatisfactory, there being no 
provision in it to deal with surety if the penalty, he is bound to pay on the for- 
feiture of his bond, is not paid or cannot be recovered. The new proviso 
poces for making a surety in such circumstances liable to imprisonment in a 
civil jail. 


(Cancellation of bond and bail-bond. 


446A. Without prejudice to the provisions of section 446, where a bond under 
this Code is for appearance of a person in a case and it is forfeited for 
breach of a condition— 


(a) the bond executed by such person as well as the bond, if any, executed by 
one or more of his sureties in that case shall stand cancelled ; and 


(b) thereafter no such person shall be released only on his own bond in that 
case, if the Police Officer or the Court, as the case may be, for appearance 
before whom the bond was executed, is satisfied that there was no suffi- 
cient cause for the failure of the person bound by the bond to comply with 
its condition : 


Provided that subject to any other provision of this Code he .may be released in 
that case upon the execution of a fresh personal bond for such sum of money and 
bond by one or more of such sureties as the Police Officer or the Court, as the 
case may be, thinks sufficient.] 


NOTES 


Amendment Act, 1980.—This new section has been inserted by the Amendment 
Act, 1980 with effect from 23-9-1980. In addition to the provisions of section 446 
dealing with the procedure when a bond is forfeited, this new section provides 
for cancellation of such a bond. 


Prov edere in case of insolvency or death of surety or when a bond is forfeited. 


44°? Wen any surety to a bond under this Code becomes insolvent or dies, or 

«theo ary bond is forfeited under the provisions of section 446, the Court 
by «nose orde’ such bond was taken, or a Magistrate of the first class may 
order the pers. trom whom such security was demanded to furnish fresh secu- 
rity in accordavce with the directions of the original order, and if such security 
is not furnibe2, such Court or Magistrate may proceed as if there had been a 
default in compe ‘ing with such original order. 


Bond required from minor. 


448. When “++ person required by any Court, or officer to execute a bond is a 
mi*= such Court or officer may accept, in lieu thereof, a bond executed 


by a surety or sureties only. 
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Appeal from orders under section 446. 


449. All orders passed under section 446, shall be appealable— 
(i) in the case of an order made by a Magistrate, to the Sessions Judge ; 


(ii) in the case of an order made by a Court of Session, to the Court to 
which an appeal lies from an order made by such Court. 


Power to direct levy of amount due on certain recognizances. 


450. The High Court or Court of Session may direct any Magistrate to levy the 
amount due on a bond for appearance or attendance at such High Court 
or Court of Session. 


NOTES 


Appeals to Sessions Judge whose orders also appealable.—Sections 447 to 450 
correspond to sections 514A, 514B, 515 and 516 of the old Code, respectively. 
There is only one change (in section 449) in respect of Appeals. In view of the 
separation of the judiciary, appeals from orders under section 446 made by a 
Magistrate will now lie to the Sessions Judge instead of to the District Magis- 
trate under the old provision and the orders of the Sessions Judge have also been 
made appealable. 


CHAPTER XXXIV 
DISPOSAL OF PROPERTY 


Order for custody and disposal of property pending trial in certain cases. 


451. When any property is produced before any Criminal Court during any 

inquiry or trial, the Court may make such order as it thinks fit for the 
proper custody of such property pending the conclusion of the inquiry or trial, 
and, if the property is subject to speedy and natural decay, or if it is otherwise 
expedient so to do, the Court may, after recording such evidence as it thinks 
necessary, order it to be sold or otherwise disposed of. 


Explanation : For the purposes of this section “property” includes— 


(a) property of any kind or document which is produced before the Court 
or which is in its custody, 


(b) any property regarding which an offence appears to have been com- 
mitted or which appears to have been used for the commission of any 
offence. 


NOTES 


Section comprehensive to include material and documentary exhibits.—This section 
corresponds to section 516A of the old Code, but it has now been made com- 
prehensive so as to include material and documentary exhibits in the case which 
may not have been used for the commission of offence, etc. 
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Order for disposal of property at conclusion of trial. 


452. (1) When an inquiry or trial in any Criminal Court is concluded, the 

Court may make such order as it thinks fit for the disposal, by destruc- 
tion, confiscation or delivery to any person claiming to be entitled to possession 
thereof or otherwise, of any property or document produced before it or in its 
custody, or regarding which any offence appears to have been committed, or 
which has been used for the commission of any offence. 


(2) An order may be made under sub-section (1) for the delivery of any pro- 
perty to any person claiming to be entitled to the possession thereof, without 
any condition or on condition that he executes a bond, with or without sureties, 
to the satisfaction of the Court, engaging to restore such property to the Court 


if the order made under sub-section (1) is modified or set aside on appeal or 
revision. 


(3) A Court of Session may, instead of itself making an order under sub- 
section (1), direct the property to be delivered to the Chief Judicial Magistrate, 
who shall thereupon deal with it in the manner provided in sections 457, 458 
and 459. 


(4) Except where the property is livestock or is subject to speedy and natural 
decay, or where a bond has been executed in pursuance of sub-section (2), an 
order made under sub-section (1) shall not be carried out for two months, or 
when an appeal is presented, until such appeal has been disposed of. 


(5) In this section, the term “property” includes, in the case of property regard- 
ing which an offence appears to have been committed, not only such property as 
has been originally in the possession or under the control of any party, but also 
any property into or for which the some may have been converted or exchanged, 
and anything acquired by such conversion or exchange, whether immediately or 
otherwise. 


NOTES 


This section combines the provisions containcd in sections 517 and 518 of the 
old Code. The following changes have been made in the old provisions : 


1. Reference to High Court omitted.—Old section 517(2) had provided for deli- 
very of property by the High Court or Court of Session through its own officers ; 
if that was not possible it could direct the DM to carry out the order. With the 
abolition of the ordinary criminal jurisdiction of High Courts this provision has 
become practically unnecessary for them. 


2. Delivery of property on furnishing security.—Sub-section (4) of section 517 of 
the old Code was expressed in the negative form. The object of that sub-section, 
however, was to enable a Court to deliver the property to any person on his fur- 
nishing sufficient security to produce the property as and when required. New 
sub-section (2) of the present section has accordingly been put in the positive 
form. 


3. Order liable to be set aside on revision.—Since an order under sub-section (1) 
of the section is liable to be modified or set aside in revision as well as on 
appeal the words “or in revision” have been added at the end of sub- 
section (2). 
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4. Stuy order for two months.—The original period for staying the order of 
disposal of property at the conclusion of a trial was one month in old section 
517(3). It has now been increased to two months [sub-section (4)] “since the 
period of limitation is now more than one month for certain criminal appeals”. 


5. Delegation of function to CJM by Sessions Court only.—In view of the fact that 
the Code has allotted the function or disposal of property to Judicial Magistra- 
tes, sub-section (3) provides that delegation under that sub-section should be to 
the CJM instead of “to the DM or to a SDM”. Hence the delegation will be 
available only to a Court of Session and not to any subordinate Court. 


6. Order of disposal only when property remains to be disposed of by Court.—An 
order for disposal of property under section 452(1) is necessary where the pro- 
perty remains to be disposed of by the Court after the inquiry or trial is over. 
In Remo Paul Attoe v. Union of India AIR 1977 SC 2255, where the foreign 
currency seized from the appellant was not produced before the Magistrate and 
was not in the custody or control of the court, when the order of confiscation 
thereof was made, the court set aside the order of confiscation passed by the 
Magistrate. 


7. Power of delegation only to Sessions Judge.—In a case where the Magistrate 
passed an order requiring the return of seized articles to the concerned owners 
“after ascertaining their ownership from the records and circumstances”, it was 
heid that this amounted to delegation of power to unspecified authority. It was 
not in accordance with section 452(3). Delegation under that section is available 
only to a Court of Session and not to any subordinate criminal court. The 
Magistrate has to take the case on file and ascertain the persons entitled to pos- 
session and order disposal by delivery to such persons—D.B. Gandhi v. State of 
Karnataka 1977 Cr. LJ 81. 


P: yment to innocent purchaser of money found on accused. 


453. When any person is convicted of any offence which includes of amounts 

to, theft or receiving stolen property, and it is proved that any other per- 
son bought the stolen property from him without knowing or having reason to 
believe that the same was stolen, and that any money has on his arrest been 
taken out of the possession of the convicted person, the Court may on the 
application of such purchaser and on the restitution of the stolen property to the 
person entitled to the possession thereof, order that out of such money a sum 
not exceeding the price paid by such purchaser be delivered to him. © 


Appeal against orders under section 452 or section 453. 


454. (1) Any person aggrieved by an order made by a Court under section 452 
_ Of section 453, may appeal against it to the Court to which appeals 
ordinarily lie from convictions by the former Court. 


(2) On such appeal, the Appellate Court may direct the order to be stayed pend- 
ing disposal of the appeal, or may modify, alter or annul the order and make 
any further orders that may be just. 


(3) The powers referred to in sub-section (2) may also be exercised by a Court 
of appeal, confirmation or revision while dealing with the case in which the 
order referred to in sub-section (1) was made. 
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Section 453 corresponds to section 519 of the old Code. Thete is no change in 
the old provision. 


Right of appeal against orders passed under the preceding two sections. —Section 
454 corresponds to section 520 of the old Code. The language of old section 52 
was somewhat ambiguous and there was a conflict of judicial decisions on its 
interpretation as to whether there was or was not an independent right of appeal 
conferred on any party against an order passed under any of the three preceding 
sections. That section has therefore been altered, conferring a right of appeal on 
any person aggrieved by a Court’s order under section 452 or 453. Apart from 
resolving conflicting judicial decisions, the provision was considered necessary 
because the party aggrieved by the order under those sections might not be 
the same as the party aggrieved by the main judgment. 


Destruction of libellous and other matter. 


455. (1) On a conviction under section 292, section 293, section 501 or section 

502 of the Indian Pena! Code (45 of 1860), the Court may order the des- 
truction of all the copies of the thing in respect of which the conviction was had, 
and which are in the custody of the Court or remain in the possession of power 
of the person convicted. 


(2) The Court may, in like manner, on a conviction under section 272, section 
273, section 274 or section 275 of the Indian Penal Code (45 of 1860), order the 
food, drink, drug or medical preparation in respect of which the conviction was 
had, to be destroyed. 


Power to restore possession of immovzble property. 


456. (1) When a person is convicted of an offence attended by criminal force 
or show of force or bv criminal intimidation, and it appears to the Court 
that, by such force or shuw of force or atimidation, any person has been dis- 
possessed of any immováðle property, the Court may, if it thinks fit, order that 
possession of the same be restored to that person after evicting by force, if 
necessary, any other person who may be in possession of the property : 


Provided that no such order shall be made by the Court more than one month 
after the date of the conviction. 


(2) Where the Court trying the ian has not made an order under sub- 
section (1), the Court of appe@ + nlirmation or revision may, if it thinks fit, 
make such order while disposing of the appeal, reference or revision, as the 
case may be. 


(3) Where an order has been made under sub-section (1), the provisions of sec- 
tion 454 shall apply in relation thereto as they apply in relation to an order 
under section 453. | z 


(4) No order made under this section shall prejudice any right or interest to or 
in such immovable property which any person may be able to establish in a civil 
suit. 
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Section 455 corresponds to section 521 of the old Code, there is no change in the 
old section. 


Section 456 corresponds to section 522 of the old Code. The changes made in 
the old provisions are indicated below: 


Eviction by force if necessary.—While old section 522 enabled the Criminal 
Court to order restoration of possession of property to the person who had been 
forcibly dispossessed of that property, it did not indicate how exactly this order 
was to becarried out. In the absence of an express power to evict by force, 
if necessary, the person in actual possession of the property, the order of the 
Court might remain ineffective. This defect has been removed by using the 
words “after evicting by force, if necessary,” in sub-section (1). N 


Period of limitation applicable to Court of appeal also.—This sub-section is a re- 
worded sub-section (3) of section 522 of the old Code. The rewording set at 
rest conflict of judicial decisions as to whether the period of one month from 
the date of the conviction for the restoration of the property [as mentioned in 
the proviso to sub-section (1)] applies to the Court of Appeal or Revision 


Independent right of appeal and appellate Court’s power to modify trial Court’s 
order.—This is a new sub-section conferring an independent right of appeal 
upon any person aggrieved by an order made under sub-section (1). It also 
gives the Court of Appeal, revision or confirmation dealing with the main 
case, the power to modify, alter or annul an order made by the trial court 
under this section, as in the case of orders for the disposal of property. 


Procedure by police upon seizure of property. 


457. (1) Whenever the seizure of property by any police officer is reported to 

a Magistrate under the provisions of this Code, and such property is not 
produced before.a Criminal Court during an inquiry or trial, the Magistrate 
may make such order as he thinks fit respecting the disposal of such property or 
the delivery of such property to the person entitled to the possession thereof, or 
if such person cannot be ascertained, respecting the custody and production of 
such property. bal 


(2) If the person so entitled is known, the Magistrate may order the property 
to be delivered to him on such conditions (if any) as the Magistrate thinks fit 
and if such person is unknown, the Magistrate may detain it and shall, in such 
case, issue a proclamation specifying the articles of which such property 
consists, and requiring any person who may have a claim thereto, to appear 
before him and establish his claim within six months from the date of such 
proclamation. 


' NOTES 


Report to Magistrate of all properties seized.—This section corres 

section 523 of the old Code. The old section provided for the — r 
perty seized by the police officer under section 51 or section 550 to a Magistrate 
There were other sections in the old Code which empowered the police to seize 
property and they also provided that the police officer should report seizure to 
a Magistrate. The present section, therefore, refers generally to all cases where 
the seizure of property by a police officer is reported to a Magistrate and not 
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only to seizures under particular sections. Property produced before a criminal 


court during an inquiry of trial has been excluded from the scope of section 457 
as it has been dealt with under section 451 et seq. 


Procedure where no claimant appears within six months. 


458. (1) If no person within such period establishes his claim to such pro- 

perty, and if the person in whose possession such property was found is 
unable to show that it was legally acquired by him, the Magistrate niay by 
order direct that such property shall be at the disposal of the State Government 
and may be sold by that Government and the proceeds of such sale shall be 
dealt with in such manner as may be prescribed. 


(2) An appeal shall lie against any such order to the Court to which appeals 
ordinarily lie from convictions by the Magistrate. 


Power to geil perishable property. 


459. If the person entitled to the possession of such property is unknown or 

absent and the property is subject to speedy and natural decay, or if the 
Magistrate to whom its seizure is reported is of opinion that its sale would be 
for the benefit of the owner, or that the value of such property is less than ten 
rupees, the Magistrate may at any time direct it to be sold ; and the provisions 


ofssections 457 and 458 shall, as nearly as may be practicable, apply to the net 
proceeds of such sale. 


NOTES 


Power of State Government to sell property.—Section 458 corresponds to section 
524 of the oid Code. The old section has been revised so as to make it clear 
that after a Magistrate has made a lawful order that the property shall be at the 
disposal of the State Government it may be sold by that Government (and not 
the Magistrate as was the case under the old section) and the proceeds of the 
sale may be dealt with in the prescribed manner. 


Section 459 corresponds to section 525 of the old Code. There is no change in 
the old section. 


“CHAPTER XXXV 
IRREGULAR PROCEEDINGS 


Irregularities which do not vitiate proceedings. 
460. If any Magistrate not empowered by law to do any of the following 
things, namely :— 
(a) to issue a search-warrant under section 94 ; 
(b) to order, under section 155, the police to investigate an offence ; 
(c) to hold an inquest under section 176 ; 


(d) to issue process under section 187, for the apprehension of a person 


within his local jurisdiction who has committed an offence outside the 
limits of such jurisdiction ; 


(e) to take cognizance of an offence under clause (@) or clause (b) of sub- 
section (1) of section 190 ; 


(f) to make over a case under sub-section (2) of section 192 ; 
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(g) to tender a pardon under section 306 ; 
(h) to recall a case and try it himself under section 410 ; or 
(i) to sell property under section 458 or section 459> 


erroncous:y in good fuith does that thing, his proceedings shall not be set aside 
merely on the ground of his not being so empowered. ’ 


Irregularities which vitiate proceedings. 


461. [fany Magistrate, not being empowered by law in this behalf, does any 
` of the following things, namely : — 
(a) attaches and sells property under section 83 ; 


(b) issues a search-warrant for a document, parcel or other thing im the cüs- 
tody of a postal or telegraph authority ; 


(c) demands security to keep the peace ; 

(d) demands security for good behaviour ; 

(e) discharges a person lawfully bound to be of good behaviour ; 
(f) cancels a bond to keep the peace ; 

(g) makes an order for maintenance ; 

(h) makes an order under section 133 as to a local nuisance ; 


(i) prohibits, under section 143, the repetition or continuance of a public 
nuisance ; i A 


(j) makes an order under Part C or Part D of Chapter X ; 
(k) takes cognizance of an offence under clause (c) of sub-section (1) of sec- 
_ tion 190 ; sN — . š 
_ (D) tries an offender ; 
(m) tries an offender summarily ; 


(n) passes a sentence, under section 325, on proceedings recorded by another 
Magistrate ; 


(o) decides an appeal ; | 
(p) calls, under section 397, for proceedings ; or, 


(7) revises an order passed under section 446, 
his proceedings shall be void. 


Proceedings in wrong place. 


462. Wo finding, sentence or order of any Criminal Court shall be set aside 

merely on the ground that the inquiry, trial or other proceedings in the 
course of which it was arrived at or passed, took place in a wrong sessions divi- 
sion, district, sub-division or other local area, unless it appears that such error 
has in fact occasioned a failure of justice. 


NOTES 


Sections 460, 461 and 462 correspond to sections 529, 530 and 531 of the 
old Code, respectively. There are practically no changes in the old provisions. 


Secs. 463 - 464 IRREGULAR PROCEEDINGS 34] 
Non-complianee with provisions of section 164 ot section 181. 


463. W) ti amy Court before which a confession or other statement of an 

accused person recorded, or purporting to be recorded under section 164 
Or section 281, is tendered, or has been received, in evidence finds that any of 
the provisions of either of such sections have not been complied with by the 
Magistrate recording the statement, it may, notwithstanding anything contained 
in section 91 of the Indian Evidence Act, 1872 (1 of 1872), take evidence in 
regard to such non-compliance, and may, if satisfied that such non-compliance 
has not injured the accused in his defence on the merits and that he duly made 
the statement recorded, admit such statement., I 


(2) The provisions of this section apply to Courts of appeal, reference and 
revision. 


NOTES 


No defect if substantial compliance with sections 164 or 28].—This section 
corresponds to section 533 or the old Code. The old section provided that if the 
Court, before which a statement of confession of the accused person purporting 
to be recorded under old section 164 or old section 364 was tendered in evidence, 
found that any of the provisions of these sections had not been complied with by 
the Magistrate recording the statement or confession, it should “take evidence 
that such person duly made the statement recorded’’. This provision had given 
rise to conflicting interpretations on two aspects: first, statement or confession, 
“dul, made”, and secondly, statement or confession, duly made, “recorded pro- 
perly’’. As observed by the Law Commission : | D 


“In the first case, section 533 should not apply, because, to apply the section in 
such cases would defeat the very object of sections 164 and 364, thereby depriv- 
ing the accused of beneficial provision on a matter on which the law has always 
shown its anxious concern. It is only the second kind of defect - defect in record- 
ing —that should be curable. The Magistrate.should have complied with the sub- 
stantial provisions of section 164, and there can be no saving for a non-comp- 
liance on that account. If such compliance is not apparent from the record, it 
can be proved otherwise. That is all that section 533 is intended to provide 
for.” 


That this was the intention of the old section had also been confirmed by the 
Supreme Court in State of U.P. v. Singhara Singh AIR 1964 SC 358. Sub- 
section (1), therefore, clarifies that the evidence given should relate to the appa- 
rent non-compliance with the statutory provisions. | 


Effect of omission to frame, or absence of, or error in, charge. 


464. (1) No finding, sentence or order by a Court of competent jurisdiction 
shall be deemed invalid merely on the ground that no charge was framed 
or on the ground of any error, omission or irregularity in the charge including 
any misjeiader of charges, uniess, in the opinion of the Court of appeal, confir- 
mation or revision, a failure of justice has in fact been occasioned thereby. 


(2) If the Court of appeal, confirmation or revision is of opinion that a failure 
of justice has in fact been occasioned, it may — 


(a) in the case of an omission to frame a charge, order that a charge be 
framed and that the trial be recommended from the point immediately 
after the framing of the charge ; 
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(b) in the case of an error, Omission or irregularity in the charge, direct a 
new trial to be had upon a charge fiamed in whatever manner it thinks 
ft: 


Provided that if the Court is of opinion that the facts of the case are such that 
no valid charge could be preferred against the accused in respect of the facts 
proved, it shall quash the conviction. 


NOTES 


Errors in charge provisions combined. —This section corresponds to section 535 
of the old Code. However, the section has been so drafted as to combine into 
one the provisions contained in old sections 232, 535 and 537(b) which dealt with 
the subject of errors in charge. 


Re-trial in case of an error in charge.—Another significant change made in the 
old provision is that a re-trial in the event of an error, etc., in the charge should 
not be mandatory unlike in the old section 535. In this connection the Law 
Commission observed : 


“In several reported cases, Courts have in the interests of justice refrained from 
ordering a re-trial, as for instance, when the accused Lad already undergone 
sufficient punishment—Hosseni Sardar v. Kalu Sardar 1902 ILR 29 Cal. 481 
or when the evidence was considered insufficient to support a conviction — 
Nemain Adak v. State AIR 1966 Cal. 89. It would be better to make the provi- 
sion for ordering re-trial discretionary so that a Court could pass an order 
appropriate in the particular circumstances of a case.” 


Finding or sentence when reversible by reason of error, omission or irregula- 
rity. 


465. (1) Subject to the provisions hereinbefore contained, no finding, sentence 

or order passed by a Court of competent jurisdiction shall be reversed or 
altered by a Court of appeal, confirmation or revision on account of any error, 
Omission or irregularity in the complaint, summons, warrant, proclamation, 
order, judgment or other proceedings before or during trial or in any inquiry 
or other proceedings under this Code, or any error, or irregularity in any 
sanction for the prosecution, unless in the opinion of that Court, a failure of 
justice has in fact been occasioned thereby. 


(2) In determining whether any error, omission or irregularity in any proceed- 
ing under this Code, or any error, or irregularity in any sanction for the prose- 
cution has occasioned a failure of justice, the Court shall have regard to’the fact 
whether the objection could and should have been raised at an earlier stage in 
the proceedings. 


Defect or error not to make attachment unlawful. 


466. No attachment made under this Code shall be deemed unlawful, nor shalt 

any person making the same be deemed a trespasser. on account of any 
defect or want of form in the summons, conviction, writ or attachment or other 
proceedings relating thereto. 


NOTES 


Defect in sanction for prosecutions. —Section 465 corresponds to section 537 of 
the old Code. The general provision regarding irregularities in complaints, 
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summons, Warrants, orders, judgments and other proceedings has been extended 
to irregularity in any sanction tor prosecution also. The genesis of this extended 
provision is best explained in the following words of the Joint Committee of 
Parliament : 


“The Committee was given to understand that there are quite a few cases where 
a prosecution ultimately fails in tke Appellate Court on the ground of some 
defect or irregularity in the sanction-for prosecution as required by law. The 
provision for sanction is usually made in respect of certain anti-social offences. 
It would undoubtedly be a frustrating experience for those entrusted with the 
difficult task of enforcing such laws for the protection of society if all the time, 
trouble and expenditure spent in prosecuting say a black marketeer or a corrupt 
official go to waste when the Appellate Court acquits him completely on the 
technical ground of an irregularity in the sarction. The Committee therefore 
feels that so long as thereshas been no failure of justice. a Court of Appeal or 
Revision should not set a ide a conviction merely on the ground of any error or 
irregularity in the sanction.” 


No modification in section 466.—Section 466 corresponds to section 538 of the 
old Code. There is no change in the old section. 


CHAPTER XXXVI 


LIMITATION FOR TAKING COGNIZANCE OF CERTAIN 
OFFENCES 


Definitions. 


467. For the purposes of this Chapter, unless the context otherwise requires, 
“period of limitation” means the period specified in section 468 for take- 
ing cognizance of an offence. Paes 


Bar to taking cognizance after lapse of the period of limitation. 


468. (1) Except as otherwise provided elsewhere in this Code, no Court shall 
` take cognizance of an offence of the category specified in sub-section (2), 
after the expiry of the period of limitation. 


(2) The period of limitation shall be — 


(a) six months, if the offence is punishable with fine only ; 


(b) one year, if the offence is punishable with imprisonment for a term not 
exceeding one year ; 


(c) three years, if the offence is punishable with imprisonment for a term 
exceeding one year but not exceeding three years. 


[(3) For the purposes of this section, the period of limitation, in relation to offences 
which may be tried together, snall be determined with reference to the offence 
which is punishable with the more severe punishment or, as the case may be, the 
most severe punishment.] 


Commencement of the period of limitation. 


469. (1) The period of limitation, in relation to an offender, shall 
* commence, — x 


(a) on the date of the offence ; or 
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ib) where the commission of the offence was not known to the persor 
aggrieved by the offence or to any police officer, the first day on whicl 
such offence comes to the knowledge of such person or to any polic 
officer, whichever is earlier ; or 


(c) where it is not known by whom the offence was committed, the first da) 
on which the identity of the offender is known to the person aggrievec 
by the offence or to the police officer making investigation into the 
offence, whichever is earlier. 


(2) In ‘computing the said period, the day fromwhich such period is tc 
be computed shall be excluded. 


Exclusion of time in certain cases. 


470. (1) In computing the period of limitation, the time during which any 

person has been prosecuting with due diligence another prosecution. 
whether in a Court of first instance or in a Court of appeal or revision, 
against the offender, shall be excluded : 


Provided that no such exclusion shall be made unless the prosecution relate: 
to the same facts and is prosecuted in good faith in a Court which from defect 
of jurisdiction or other cause of a like nature, is unable to entertain it. 


(2) Where the institution of the prosecution in respect of an offence has beer 
stayed by an injunction or order, then, in computing the period of limitation, 
the period of the continuance of the injunction or order, the day on 
which it was issued or made, and the day on which it was withdrawn, shall be 
excluded. 


(3) Where notice of prosecution for an offence has been giver., or where, under any 
law for the time being in force, the previous consent or sanction of the Govern- 
ment or any other authority is required for the institution of any prosecution for 
an offence, then in computing the period of limitation, the period of such notice 
or, as the case may be, the time required for obtaining such consent or sanction 
shall be excluded.. 


Explanation: In computing the time required for obtaining the consent ol 
sanction of the Government or any otner authority, the date on which the 
application was made for obtaining the consent or sanction and the date 
of = of the order of the Government or other authority shall both be 
exciuded. 


(4) In computing the period of limitation, the time during which the offender — 


(a) has been absent from India or from any territory outside India whict 
is under the administration of the Central Government, or 


(b) has avoided arrest by absconding or concealing himself, shall be 
excluded. 


Exclusion of date on which Court is closed. 


47]. Where the period of limitation expires on a day when the Court is 
closed, the Court may take cognizance on the day on which the Court 
reopens. 


Fxplanation: A Court shall be deemed to be closed on any day within the 
meaning of this section, if during its normal working hours, it remain  closec 
on that day. 
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Continuing offence. 


472, Im the case of a continuing offence, a fresh perioa of limitation shall 
begin to run at every moment of the time during which the offence 
continues. 


Extension of period of limitation in certain cases. 

473. Notwithstanding anything contained in the foregoing provisions of this 
Chapter, any Court may take cognizance of an offence after the expiry 

of the period of limitation, if it is sattsfied on the facts and in the circumstances 

of the case that the delay "as been properly explained or that it is necessary so 

to do in the interests of justice. 


NOTES 


Raison d'etre for new previsions.— Sections 467 to 473 are new prescribing periods 
of limitation on a graded scale for launching a criminal prosecution in certain 
cases. The raison d’etre for the new provision is best summarised by the Joint 
Committee of Parliament as follows : 


“At present, there is no period of limitation for criminal prosecution and a 
Court cannot throw out a complaint or a.police report solely on the ground of 
delay although inordinate delay may be a good ground for entertaining doubts 
about the truth of the prosecution story. Periods of limitation have been 
prescribed for criminal prosecution in the laws of many countries and the 
Committee feels that it will be desirable to prescribe such periods in the Code 
as recommended by the Law Commission. 


Grounds in favour of prescribing limitation.—Among the grounds in favour of 
prescribing the limitation may be mentioned the following : 


1. As time passes the testimony of witnésses become weaker and weaker because 
of lapse of memory and evidence becomes more and more uncertain with the 
esult that the danger of error becomes greater. 


2. For the purpose of peace and repose it is necessary that an offender should 
not be kept under continuous apprehension that he may te prosecuted at 
any time particularly because with the multifarious laws creating new offences 
many persons at some time or the other commit some crime or the other. 
People will have no peace of mind if there is no period of limitation even 
for petty offences. : we i 


3. The deterrent effect of punishment is impaired if prosecution is not launched 
and punishment is not inflicted before the offence has been wiped off the 
memory of the persons concerned. 


4. The sense of social retribution which is one of the purposes of criminal law 
loses its edge after the expiry of a long period 


5. The periods of limitation would put pressure on the organs of criminal 
prosecution to make every effort to ensure the detection and punishment of 
the crime quickly. 


The actual periods of limitation provided for in the new clauses would, in the 
Committee’s opinion, be appropriate having regard to the gravity of the offences 
and other relevant factozs. 
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Commencement of period.—As regards the date from which the period is to be 
counted the Committee has fixed the date of the offence as the date of commence- 
ment of limitation. As, however, this may create practical difficulties and may also 
facilitate an accused person to escape punishment by simply absconding himself for 
the prescribed period, the Committee has also provided that when the commission 
of the olfence was not known tothe person aggrieved by the Offence or to any 
police officer, the period of limitation would commence from the day on which the 
participation of the offender in the offence first comes to the knowledge of a person 
aggrieved by the oifence or of any police officer, whichever is earlier. Further, when 
it is not known by whom the offence`was committed, the first day on which the 
identity of the offender is known to the person aggrieved by the offence or to the 
police officer making investigation into the offence is the commencement date. 


Provision for extension of time. —The Committee has considered it necessary 
to make a specific provision for extension of time whenever the Court is satisfied 
on the materials that the delay has been properly explained or that the accused 
had absconded. This provision would be particularlyaiseful because limitation 
for criminal prosecution 1s being prescribed for the first time in the country. 


Computation of limitation period.—In the new Code, there is no provision for 
computing the period of limitation in relation to offences which can be tried 
together. Section 468 has been amended by the Amendment Act, 1978 to provide 
that for the purpose of computing the period of limitation in relation to offences 
which may be tried together, the offence for which the more severe punishment 
or, as the case may be, the most severe punishment can be imposed shall be 
taken into account. es. ae 


Magistrate’s duty to satisfy about limitation —Whenever a complaint or challan 
is filed at the instance of any person or any police officer, the Court must see 
that whether section 468 is attracted or not. If it does, it should not register the 
case but give an opportunity to the person or the police officer filing the 
complaint or challan to satisfy it onthe point of limitation for purposes of 
condonation of delay. The delay should not be condoned as a matter of course. 
Judicial discretion should be exercised in condoning delay. Like section 5 of 
the Limitation Act, section 473 should also be liberally construed so as to 
advance substantial justice when no negligence or inaction or want of bona fide 
is imputable to the prosecutor. At the same time it should not be construed too 
liberally simply because Government is the prosecutor or prosecution is upon police 
report. The accused should be heard when an application under section 473 is 
moved by the prosecution before cognizance is taken. To take cognizance of the 
offence without satisfying itself about the delay and hear about the delay only 
On an objection taken by the accused is a novel procedure wholly contrary to 
law—Krishna Sanghi v. State of MP 1977 Cr. LJ 90. ‘ 


The offence under section 323 IPC was committed on 27-10-1972, but its 
cognizance was taken by the Magistrate an 12-6-1975. Held, prosecution was 
barred under section 468(2)(b)—Vasudeo Agrawal v. Stare of Bihar 1977 Cr. 
LJ Note No. 55. 


Inapplicability of the Chapter.—By the Economic Offences (Inapplicability of 
Limitation) Act, 1974 (12 of 1974), it has been provided that the provisions of 
Chapter XXXVI of the Code will not apply to certain economic offences. The 
Act is reproduced below: 
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THE ECONOMIC OFFENCES (INAPPLICABILITY OF LIMITATION) 
ACT, 1974 


An Act to provide for the inapplicability of the provisions of Chapter XXXVI of 
tw Code of Criminal Procedure, 1973 to certain economic offences. 


Be it enacted by the Parliament in the Twenty-fifth Year of the Republic of 
India as follows :— 


1. Short title, extent and commencement. (1) This Act may be called the Econo- 
mic Offences(Inapplicability of Limitation) Act, 1974. 


(2) It extends to the territories to which the Code of Criminai Procedure, 
1973 (2 of 1974) applies. 


(3) It shall come into force on the Ist day of April, 1974. 


2. Chapter XXXVI of the Code of Criminal Procedure, 1973 not to apply to 
certain offences. Nothing in Chapter XXXVI of the Code of Criminal Procedure, 
1973 (2 of 1974) shall apply to— 


(i) any offence punishable under any of the enactments specified in the 
Schedule ; or 


(ii) any other offence, which under the provisions of that Code, may be 
tried along with such offence, 


and every offence referred to in clause (i) or clause (i/) may be taken cognizance 
of by the Court having jurisdiction as if the provisions of that Chapter were 
not enacted. 


THE SCHEDULE 


[See section 2] 


. The Indian Income-tax Act, 1922 (11 of 1922). 
.. The Income tax Act, 1961 (43 of 1961). 
. The Companies (Profits) Surtax Act, 1964 (7 of 1964). 
. The Wealth-tax Act, 1957 (27 of 1957). 
. The Gift-tax Act, 1958 (18 of 1958). 
. The Central Sales Tax Act, 1956 (74 of 1956). 
. The Central Excises and Salt Act, 1944 (1 of 1944). 
_ The Medicinal and Toilet Preparations (Excise Duties) Act, 1955 (16 ot 
1955). 
9. The Customs Act, 1962 (52 of 1962). 
10. The Gold (Control) Act 1968 (45 of 1968). 
11. The Imports and Exports (Control) Act, 1947 (18 of 1947). 
12. The Foreign Exchange Regulation Act, 1947 (7 of 1947). 
13. The Foreign Exchange Regulation Act, 1973 (46 of 1973). 
14. The Capital Issues (Control) Act, 1947 (29 of 1947). 
15. The Indian Stamp Act, 1899 (2 of 189 9). 
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16. The Emergency Risks (Goods) Insurance Act, 1962 (62 of 1962). 

17. The Emergency Risks (Factories) Insurance Act, 1962 (63 of 1962). 

18. The Emergency Risks (Goods) Insurance Act, 1971 (50 of 1971). 

19. The Emergency Risks (Undertakings) Insurance Act, 1971 (51 of 1971). 
20. The General Insurance Business (Nationalisation) Act, 1972 (57 of 1972). 


CHAPTER XXXVII 
MISCELLANEOUS 


Trials before High Courts. 


474. When an offence is tried by the Higa Court otherwise than under section 
407. it shall, in the trial of the offence, observe the same procedure as a 
Court of Session would observe if it were trying the case. 


NOTES 


This is a new provision made for those rare cases where the High Court has to 
try an offence (in exercise of its extraordinary criminal jurisdiction). 


Delivery to commanding officers of persoas liable to be tried by Court-martial. 


475. (l) The Central Government may make rules, consistent with this Code 

and the Army Act, 1950 (46 of 1950), the Navy Act, 1957 (62 of 1957), 
and the Air Force Act, 1950 (45 of 1950), and any other law, relating to the 
Armed Forces of the Union, for the time being in force, as to cases in which 
persons subject to military, nava! or air force law, or such other law, shall be 
tried by a Court to which this Code applies or bya Court-martial; and when 
any person is brought before a Magistrate and charged with an offence for 
which he is liable to be tried either by a Court to which this Code applies 
or by a Court-martial, such Magistrate shall have regard to suchrules, and 
shall in proper cases deliver him, together with a statement of the offence of 
which he is accused, to the commanding officer of the unit to which he belongs, 
or to the commanding officer of the nearest military, naval or air force station, 
as the case may be, for the purpose of being tried by a Court-martial. 


Explanation : In this section— 


(a) “unit” includes a regiment, corps, ship, detachment, group, battalion 
or company, 


(b) “‘Court-martial” includes any tribunal with the powers similar to those 
of a Court-martial constituted under the relevant law applicable to 
the Armed Forces of the Union. 


(2) Every Magistrate shall, on receiving a written application for that purpose 
by the commanding officer of any unit or body of soldiers, sailors or airmen 
stationed or employed at any such placc, use his utmost endeavours to appre- 
hend and secure any person accused of such offence. 


(3) A High Court may, if it thinks fit, direct that a prisoner detained in any jail 
situate within the State be brought before a Court-martial for trial or to be 
examined touching any matter pending before the Court-martial. 
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NOTES 


Only verbal changes in old sections. — This section incorporates the provisions 
contained in sections JILLA) and 549 of the old Code. Only verbal changes 
have been made in the old provisions. They are : 


a. Reference to old Acts has been replaced by the relevant Acts nowin 
force. 


b. The provisions contained in the section applies also to the other Armed 
Forces of the Union in respect of which appropriate law has made provision 
for Court-martial. 


c. The comprehensive word ‘unit’ has been used instead of regiment, etc., unlike 
in the old provision. 


d. The Explanation defines the words “unit” and ‘‘Court-martial’’. 


Forms. 


476. Subject to the power conferred by article 227 of the Constitution, the 

forms set forth in the Second Schedule, with such variations as the 
circumstances of each case require, may be used for the respective purposes therein 
mentioned, and if used shall be sufficient. 


NOTES 


Old Forms suitably modified.—This section corresponds to section 555 of the 
old Code. The reference to old section 554 made in section 555 has been omitted, 
in view of the omission of the former section in thenew Code. The omission ison 
account of the fact that the subject-matter of old section 554 is fully covered by 
clauses (2) and (3) of article 227 of the Constitution. 


The Forms contained in Schedule V of the old Code have been suitably modified 
to conform to changes or provisions made in the new Code. Most of the Forms 
do not contain any change of substance. On account of omission of certain 
provisions of the old Code the corresponding Forms have also been done away 
with. By the Amendment Act, 1978, Forms Nos. 34, 41 and 42 have been 
amended to clarify that they can be used for purposes of some other sections 
also. Form Nos. 44A and 47 to 56 have been newly added. 


Power of High Court to make rules. 
477. (1) Every High Court may, with the previous approval of the State 
Government, make rules— 


(a) as to the persons who may be permitted to act as petition-writers in the 
Criminal Courts subordinate to it ; 


(b) regulating the issue of licences to such persons, the conduct of business 
by them, and the scale of fees to be charged by them ; 


(c) providing a penalty for a contravention of any of the rules so made and 
determining the authority by which such contravention may be 
investigated and the penalties imposed ; 


(d) any other matter which is required to be, or may be, prescribed. 


(2) All rules made under this section shall be published in the Official 
Gazette. 
NOTES 


Section 477 is substantially the same as section 555A of the old Code. 
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[Power to alter functions allocated to Executive Magistrates in certain cases. 


478. If the Legislative Assembly of a State by a resolution so permits, the 

` State Government may, after consultation with the High Court, by 
notification, direct that references in sections 108, 109, 110, 145 and 147 to an 
Executive Magistrate shall be construed as references to a Judicial Magistrate 
of the first class.] 


NOTES 


Power of State Legislature to alter arrangements for taking security proceedings in 
consultation with High Court.—This section is. new. In connection with this 
section the Joint Committee of Parliament had observed : 


“*,.. relating to security proceedings the powers under those sections should be 
exercised only by the Judicial Magistrates as a safeguard against their abuse. 
Similarly, in respect of the disputes as to immovable property, ...the power 
should be exercised only by the Executive Magistrate as the main purpose is 
related to the maintenance of law and order. The present clause confers on the 
State Government the power to alter this arrangement by means of notification. 
The Committee was made to understand that this provision is necessary to enable 
individual State Government to have a choice inthis regard. It was also 
stated that under the existing scheme of separation of judiciary from the execu- 
tive in the various States, these powers have been allotted to the judiciary in 
some States, while in some other States they have been allocated to the executive, 
, and that to fit in with the existing arrangement this provision is necessary. The 
Committee feels that the Executive/Government should not have this power of 
disturbing the arrangement proposed in this Bill after due consideration by 
Parliament., The Committee agrees that the State must have a voice in the 
matter but the appropriate thing to do would be to leave it for the decision of 
the Legisiature of the States concerned rather than to the Executive/Government 
only... This will be in addition to the safeguard already provided in the clause, 
namely, consultation with the High Court.” 


Amendment Act, 1978.—The Amendment Act, 1978 has substituted “State Legisla- 
tive Assembly of a State” fcr “State Legislature” and “permits” for ‘‘requires”’ 
to obviate the necessity of getting the “resolution” made by both the Houses of 
State Legislature. Legislative Assembly can now premit the State Government 
to alter the functions allocated to Judicial Magistrate to Executive 
Magistrate. l 


Amendment Act, 1980.—Section 478, as amended by the Amendment Act, 1978, 
has been recast consequent upon the amendments made in sections 108, 109 
and 110 by the Amendment Act, 1980 empowering “Executive Magistrates” in 
place of “Judicial Magistrate of the First Class” to take security proceedings. 
The substituted section is effective from 23-9-1980. 


Case in which Judge or Magistrate is personally interested. 


479. No Judge or Magistrate shall, except with the permission of the Court 

to which an appeal lies from his Court, try or commit for trial any case 
to or in which he is a party, or personaliy interested, and no Judge or 
Magistrate shall hear, an appeal from any judgment or order passed or made 
by himself. 
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Explanation : A Judge or Magistrate shall not be deemed to be a party to, 
or personally interested in, any case by reason only that he is concerned therein 
in a public capacity, or by reason only that he has viewed the place in which 
an offence is alleged to have been committed or any other place in which any 
other transaction material to the case is alleged to have occurred and made an 
inquiry in connection with the case. 


Practising pleader not to sit as Magistrate in certain Courts. 


480. No pleader who practises in the Court of any Magistrate shall sit as a 
Magistrate in that Court or in any Court within the local jurisdiction of 
that Court. 


Public servant concerned in sale not to purchase or bid for property. 


4$]. A public servant having any duty to perform in connection with the 
sale of any property underthis Code shall not purchase or bid for 
the property. 


Saving of inherent powers of High Court. 


482. Nothing inthis Code shall be deemed to limit or affect the inherent 

powers of the High Court to make such orders as may be necessary to 
give effect to any order under this Code, or to prevent abuse of the process of 
any Court or otherwise to secure the ends of justice. 


Duty of High Court to exercise continuous superintendence over Courts of Judicial 
Magistrates. ; Í . 


483. Every High Court shall so exercise its superintendence over the Courts 
of Judicial Magistrates subordinate to it as to ensure that there is an 
expeditious and proper disposal of cases by such Magistrates. 


NOTES 


No substantial change in old sections.— Section 479 corresponds to section 556 
of the old Code with the omission of the illustration to the old section. 
Section 480 corresponds to section 557 of the old Code with the omission of 
reference to presidency town or district in the old section. Sections 481 and 482 
correspond to sections 560 and 561A of the old Code respectively without any 
change in the old provisions. 


Purpose of section 482.—The saving of the High Courts inherent powers, 
both in civil and criminal matters, is designed to achieve a salutary public 
purpose which is that a court proceedings ought not to be permitted to 
degenerate into a weapon of harassment or prosecution. In a criminal case. the 
veiled object behind a lame prosecution, the very nature of the material on 
which the structure of the prosecution rests and the like would justify the 
High Court in quashing the proceedings in the interest of justice. The ends 
of justice are higher than the ends of mere law though justice has got to be 
administered according to laws made by the legislature. 


The object and purpose of this provision which enables the High Court to do 
justice between the State and its subjects has to be properly realised and 
the width and contours of that salient jurisdiction appreciated—State of 
Karnataka v. L.M. Muniswamy AIR 1977 SC 1489. 
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Section 482 does not confer arbitrary powers.— Inherent powers do not confer 
an arbitrary jurisdiction on the High Court to act according to whim or 
caperice. [hat statutory power has io be exercised sparingly, with cireumspec- 
tion and in the rarest of rare cases. Thus, the High Court in exercise of the 
inherent powers under section 482 cannot quash a first information report 
mere so when the police had not even commenced the investigation and no 
proceeding at all is pending in any court in pursuance of the said FIR— . 
Kurukshetra University v. State of Haryana AIR 1977 SC 2229. 


Section 482 does not confer any new powers but preserves the powers which 
the High Court already possessed. It is well settled that the inherent powers 
of the court can ordinarily be exercised when there is no express provision on 
the subject-matter. Where there is an express provision barring a particular 
remedy, tie court cannot resort to the exercise of inherent powers. Where, 
therefore, a revision to the High Court against the order of the subordinate judge 
is express!y barred under section 397(2), the inherent powers contained in 
section 482 would not be available to defeat the bar contained in section 397(2)— 
Amar Nath v. State of Haryana AIR 1977 SC 2185. 


Exercise of inherent power in relation to interlocutory order.—The following 
principles were stated in relation to the exercise of the inherent power of the 
High Court : ; s: 


1. The power is not to be resorted to if there is a specific provision in the 
Code for the redress of the grievance of the aggrieved party. 


2. It should be exercised very sparingly to prevent abuse of process of any 
Court or otherwise to secure the ends of justice. 


3. It skould not be exercised as against the express bar of law engrafted in any 
-other provision of the Code. 


The bar provided in section 397(2) operates only in exercise of the revisio- 
nal power of the High Court, meaning thereby that the High Court, 
will have no power of revision in relation to any interlocutory order. 
Then in accordance with one or the other principles enunciated above, 
the inherent power will come into play, there being no other provision 
in the Code for the redress of the grievance of the aggrieved party. But 
then if the order assailed is purely of an interlocutory character which could 
be corrected in exercise of the revisional power of the High Court, the High 
Court will refuse to exercise its inherent power. But in case the impugned order 
clearly brings about a situation which is an abuse of the process of the court 
or for the purpose of securing the ends of justice, interference by the High 
Court is absolutely necessary, then nothing contained in section 397(2) can 
limit or affect the exercise ot the inherent power by the High Court. 


The High Court must exercise the inherent power very sparingly. One such 
case would be the desirability of the quashing of a criminal proceeding initiat- 
ed illegally, vexatiously or as being without jurisdiction. The instant case 
wherein the order impugned rejected the application challenging the jurisdic- 
tion of the Court to proceed with the trial, undoubtedly fell for exercise of 
the power of the High Court in accordance with section 482, even assuming 
alinough not accepting that invoking the revisional power of the High Court 
is immpermissible—Madhu Limaye v. State of Maharashtra AIR 1978 SC 47. 
To the above extent, the case of Amar Nath AIR 1977 SC 2185 held not 
correctly decided. 


lt should not be exercised in regard to matters specifically covered b 
provisions of the Code—Gopal Dass v. State AIR 1978 Delhi 138. pom 
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Inherent power to quash order.—It is now settled law that where the allegations 
set out in the complaint or the charge-sheet do not constitute an offence it is 
competent to the High Court exercising its inherent jurisdiction under section 
482 to quash the order passed by the Magistrate taking cognizance of the 
offence—Snarda Prasad v. State of Bihar AIR 1977 SC 1754. 


High Court to supervise subordinate courts.—Section 483 is new specifically 
requiring the High Court to supervise subordinate courts so that cases are dis- 
posed expeditiously. 


Superintendence only on subordinate courts and not on Executive.—Section 483 
is attracted only when the impugned order is made or passed by a criminal 
court. This power cannot be invoked to remedy a wrong done by an execu- 
tive action or order, for instance detention order under MISA, even if made 
in excess or abuse of the powers—Tikam Chand v. K. Bora 1976 Cr. LJ 1801. 


Repeal and savings. 


484. (1) The Code of Criminal Procedure, 1898 (5 of 1898), is hereby 
repealed. 


(2) Notwithstanding such repeal, — 


(a) if, immediately before the date on which this Code comes into force, 
there is any appeal, application, trial, inquiry or investigation pend- 
ing, then, such appeal, application, trial, inquiry or investigation shall 
be disposed of, continued, held or made, as the case may be, in 
accordance with the provisions of the Code of Criminal Procedure, 
1898 (5 of 1898), as in force immediately before such commencement, 
(hereinafter referred to as the Old Code), as if this Code had not come 
into force : 


Provided that every inquiry under Chapter XVIII of the Old Code, 
which is pending at the commencement of this Code, shall be 
dealt with and disposed of in accordance with the provisions of 
this Code ; 


(b) all notifications published, proclamations issued, powers conferred, 
forms prescribed. local jurisdictions defined, sentences passed and 
orders, rules and appointments, not being appointments as Special 
Magistrates, made under the Old Code and which are in force 
immediately befure the commencement of this Code, shall be deemed, 
respectively, to have been published, issued, conferred, prescribed, 
defined, passed, or made under thecorresponding provisions of this: 
Code ; 


(c) any sanction accorded or consent given under the Old Code 
in pursuance Of which no proceeding was commenced under that Code, 
shall te deemed to have been accorded or given under the corres- 
ponding provisions of this Code and proceedings may be com- 
menced under this Code in pursuance of such sanction or consent ; 


(d) the provisions of the Old Code shall continue to apply in relation to 
every prosecution against a Ruler within the meaning of article 263 of 
the Constitution. 


(3) Where the period prescribed for an application or other proceeding under 
the Old Code had expired on or before the commencement of this Code, 
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nothing in this Code shall be construed as enabling any such application to 
be made or proceeding to be commenced under this Code by reason only of the 
fact that a longer period therefor is prescribed by this Code or provisions are 
made in this Code for the extension of time. 


` NOTES 


New Code—Its application and exceptions.—This new section contains provisions 
regarding repealand savings. With a view to make the transition from the 
old Code to the new one smooth, it has been provided that any investigation, 
inquiry, trial or appeal commenced before the coming into force of the new 
Code shall be continued and concluded under the old law. The new provisions 
would apply to the subsequent stages of these proceedings as also to any pro- 
ceedings initiated after the commencement of the new Code. There are only two 
exceptions to this. 


First, preliminary inquiries in Sessions cases which are pending on the date of 
commencement of the new Code will not be continued under the old Code [see 
Proviso to section 484(2)(a)]. This is “to ensure that the trial of such cases are 
expedited”. 


Secondly, Honorary Magistrates will cease to hold office at the commence- 
ment of the new Code. Fresh appointments of special Magistrates will have to 
be made under the new Code, if necessary. 


‘Pending’—Meaning of.—The word ‘pending’ in section 484(2)(a) has to be read 
along with the term ‘trial’. It means ‘impending’, ‘remaining undecided’, ‘non- 
terminated’, ‘awaiting’, etc. From this, it is obvious that a trial which has not 
reached the stage of decision or termination would remain undecided and has to be 
treated as ‘pending’. The Legislature has undoubtedly used the word ‘pending’ 
as commonly applicable to the words appeal, application, trial, inquiry or 
investigation. Even a stage of awaiting or commencement is enough in a given 
case to indicate pendency. Undoubtedly, the pendency of each of the above will 
depend on matters of procedural stages involved in them and courts will have to 
find out as to when the same would begin to pend in considering all the relevant 
provisions in that regard as well asthe contemplation of the statutory process hav- 
peewee upon each—State of Maharashtra v. Chandra Shekhar 1975 Mah. 
LJ 607, 


The expression ‘trial pending’ in section 484(2)(a) has a wide connotation. It 
cannot be restricted to ‘commencement of trial’ within the meaning of section 271 
of the old Code. In fact, section 484(2) along with its proviso lays down 
clearly what is saved as well as what is not saved, in view of the repeal of the 
old Code. The word ‘trial’ is not defined. In every case, therefore, it has to 
be construed with regard to the particular context in which it is used and the 
scheme and purpose of the provision under consideration—State v. Haridas 
Mundhra 1974 Cr. LJ 1340. 


Application of section only to the pending proceeding at the commencement of the 
Code.—The present tense. used in section 484(2)(a) makes it clear that the 
said provision has application only to the stage at which the proceedings were 
pending at the commencement of the Code. This is so is evident from the words 
‘as the case may be’. A contrary view may lead to the conclusion that all offences, 
which were being investigated on the date of commencement of the new Code 
should be tried under the old Code, which could not be the intention of Parlia- 
ment— Mohan Sundar Das v. Khetra Basi Das ILR 1976 Cutt. 423. 
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‘Disposed of '— Meaning of.—The words ‘disposed of’ must mean finally disposed 
of. According to the proviso to sub-section (2)(a) committal proceedings pending 
at the commencement of the new Code are required to be dealt with and disposed 
of in accordance with the new Code. The words ‘disposed of’ in the proviso 
clearly mean that the disposal contemplated thereby is final disposal of the pro- 
ceeding. The same meaning is assigned to those words in the main part of sub- 
section (2)(a@)—H.N. Bhavsar v. State of Gujarat 1976 Cr. LJ 84. 


Pending trial._—If atrial is pending before Sessions Court when the new Code 
came into force, it is to be held in accordance with the provisions of the old Code 
by virtue of section 484(2)(a) of the new Code—Karan Majhi v. State 1976 Cr. 
LJ 1672. The following cases further illustrate the principle : 


1. The accused having been committed on 3-4-1972, there was only the trial 
before the Court of Session that was pending by the date on which the new 
Code came into force. The date of the trial also had been fixed inthe case. 
The context in whichthe word ‘trial’ is used should be intended to include 
the stage after the inquiry and committal in case exclusively triable by Courts 
of Session. The inquiry and committal having been over in this case, it 
must be held that the trial was pending in the case by the date the new Code 
came into force. Held, procedure prescribed in old Code for trial of Sessions 
cases applies—Parashuram Prakash v. State [1974] Mad. LJ 618. 


2. The Committing Court having finished the inquiry, the papers reached the 
Sessions Court on 18-3-1974 andthe court fixed 10-4-1974 as the date for 
personal appearance of the accused. Held that the trial must be regarded 
as pending in the Sessions Court on 1-4-1974 and would continue by that 
court under the old Code—Srate of Maharashtra v. Chandra Shekhar 1975 
Mah. LJ 607. € 


3. The trial of a case commenced, as soon asthe Court of Session took cogni- 
zance of the offence in terms of section 193 of the old Code. In the instant 
case, the Sessions Judge took cognizance of the case on 15-1-1974 and thus 
it became pending in his court. The trial of the case didnot conclude on 
1-4-1974 when the new Code came into force. ‘Therefore, the provisions of 
section 484(2)(a) of the new Code will apply to it—State of Punjab v. Mewa 
Singh 1976 Cr. LJ 656. 


Right of appeal under the old Code.—The right of appeal exists from the date 
the cognizance of the offence was taken and not from the date the judgment was 
pronounced. The right of the petitioner is to be governed by the old Code as 
the cognizance was taken under the old Code andthe trial took place under the 
old Code, though the judgment was pronounced subsequent to the coming into 
force of the new Code. In section 484(2)(a) here is no provision, express or 
implied, which has taken away the right of appeal—Karnika Bewa v. State 1976 
Cr. LJ 488. 


Under section 6 of the General Clauses Act also. the right to continue legal 
proceeding and to enforce anv remedy including filing of an appeal is preserved, 
in spite of the fact that the Act in question has been repealed. The intention 
of Parliament in section 484(2)(a) was that only pending proceedings should be 
continued and disposed of in accordance with the old Code, whereas appeals 
and revisions arising out of such proceedings or trials should be filed and dis- 
posed of in accordance with the new Code. In view of clause (b) of sub-section 
(2) of section 484 of the new Code, if the ordersof conviction and sentence has 
been passed against an accused person in accordance with the provisions of the 
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old Code, prior to the coming into force of the new Code, appeals against such 
order after the new Code have to be filed in accordance with the provisions of 
the new Code—Ram Beyas Singh v. State of Bihar 1977 Cr. LJ 28. 


Pending investigations.—When a court has already taken cognizanceof an offence 
and the order of conviction is recorded after coming into force of the new Code, 
further proceedings in respect of appeal against the said order of conviction 
would be governed by the old Code because the right of appeal is a substantive 
right which accrues to the parties to the prosecution at the time when the court 
takes cognizance of the offence. The intention is that out of the proceedings 
mentioned in the section, those proceedings in which the party has no vested 
right are only to be continued or held or made in accordance with the old Code. 
On completion of such proceedings, further steps in the prosecution are to be 
taken according to new provision—H.N. Bhavsarv. State of Gujarat 1976 
er LJ 94. 


Appeal, application, trial, inquiry or investigation are different steps in criminal 
prosecution. In some of them, e.g., appeal, a party to the case has a vested 
right but in other procedural matters there is no such vested right. Thus a 
police investigation initiated under the old Code has to be completed in accord- 
ance with old Code but further steps in the prosecution are to be taken according 
to the new Code—Vasudeo Agrawal v. State of Bihar 1977 Cr. LJ Note No. 585. 


The present tense used in section 484(2)(a) makes it clear that the said provision 
has application only to the stage at which the proceedings were pending at the 
commencement of the Code. Pending investigation must therefore be continued 
in the old Code as provided therein and not the subsequent inquiry or trial— 
Raman Pillay v. Dekahyami 1975 Kr. LT 739. 


Revisions.—Under section 484(2)(a), subsequent stages arising out of any pro- 
eeding pending in any court before the commencement of the new Code are not 
governed by the provisions of the old Code, but are governed by the provisions 
of the new Code. In this view of the matter, it is clear that revision petitions 
which arose out of the revision petitions filed before the Sessions Court after the 
new Code came into force are not maintainable. Sessions Judge’s order dismiss- 
ing revision petition before 1-4-1974 is final and no revision lies to the High 
Court—G. Goudappagouda Patil v. B. Sangappa 1975 MLJ (Cr.) 375. The 
intention is that once a particular stage for which the old Code was specifically 
kept alive is over, it would follow that parties to the litigation will have to look 
to the new procedural Code and avail themselves of such remedies as are avail- 
able under that Code —Janardhan Sarvatham v. State 78 Bom. LR 380. Inter- 
ference in revision being a discretionary power vested in the High Court, a 
revision application cannot be considered to be in continuation of the proceed- 
ings pending in the lower court—Mohan Sundar Das v. Khetrabasi Das ILR 
1976 Cutt. 423. 


Section 484(3) merely lays down that where the period prescribed for an appli- 
cation or other proceeding uhder the old Code had expired on or before 
1-4-1974, the new Code cannot be construed to enable any such application to 
be made or proceeding to be continued under the New Code by reason of the 
fact that a longer period is prescribed under the new Code or provisions are 
made under the new Code forextension of time. The above provision expressly 
denies the extension of the period of limitation (for second revision) to a litigant 
T . "` a. cases—Giriyappagowala v. Basavarajappa ILR 1975 Kar. 
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In D. Phillip v. Director, Enforcement AIR 1976 SC 1185, the Supreme Court 
has observed : 


“It will be seen that the word “application” in section 484(2)(a) immedia- 
tely follows the term “appeal” It, therefore, takes some colour from the 
collation of words in which it occurs. It is synonymous with the term 
“petition” which means a written statement of material facts, requesting the 
Court to grant the relief or remedy based on those facts. It is a peculiar 
mode of seeking redress recognized by law. Thus considered, there can be 
no doubt that the word “application” as used in section 484(2)(a) will take 
ina revision application under section 435 of the old Code. Such a revi- 
sion application does not cease to be an “application” within the purview of 
the aforesaid clause (a) merely because in the event of the applicant being 
allowed, the Sessions Judge was required to make areference to the High 
Court under section 438—whether such an application is granted or dismiss- 
ed by the Sessions Judge, he finally disposes of the matter so far as his 
Court is concerned. May be that a purely interlocutory application 
is pending action, which by itself is not an independent mode of 
seeking redress recognised by law, is not covered by the word “application” 
as used in the aforesaid clause (a). In the present case the revision appli- 
cation made by the appellant was pending before the Sessions Judge when 
the Code came into force. In view of section 484(2)(a) of the new Code, 
this revision was required to be disposed of in accordance with the old 
Code.” 


Launching prosecutions.—Section 468 regarding filing of charge-sheet within a 
prescribed period is not applicable to cases falling under section 484. The prose- 
cutions’ right to launch prosecution where an investigation is pending on 
1-4-1974, is saved by section 484. The deeming provision of section 484 must 
be extended to its logical end and the saving provisions would apply not only 
to the pending investigations but also to the launching of prosecutions— State v. 
Madhukar Hedan 1976 Mah. LJ 77.. 


Reference to old Code in other enactments.— When it was objected that the 
Defence of India Rules did not refer to the new Code, and as such the non 
obstante clause of rule 174 of DIR would not apply tothe provisions of the 
new Code, it was.held that in viewof section 8(1) of the General Clauses Act, 
old Code had to be read to mean the new Code.— Subha Narayan Jhan v. State 
of Bihar 1LR 1976 Pat. 131. 


Continuing cases.—The ground taken was that the trial by the SDM or Extra 
Magistrate after 1-4-1974, was illegal. Held, the powers of Magistrates re- 
mained intact for the limited purpose of continuing old cases— Ram Kishan 
Agarwal v. State of UP 1976 Cr. LJ 1984. Similarly, the power of the SDM 
to commit under old Code remained intact—Visheshwar v. State 1976 Cr. LJ 
S21. 
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NOTES 


This corresponds to Schedule II of the old Code, Column 4 of the old Schedule II has 
been omitted in view of the provision tha‘ summonses will issue in all summons-cases and 
warrants in all warrant-cases. 

Column 6 of the old Schedule II has also been omitted because section 203 (new) itself 
makes the necessary provision in this regard. 


Columns 4 and 5 of the Schedule indicate respectively cognizable or non-cognizable and 
bailable or non-bailable. The following changes have been made in regard to classification 
of offences : 


(1) Offences under sections 121 to 130 IPC are made cognizable. 

(2) Offence under section 129 IPC is made bailable. 

(3) Offence under section 153A IPC is made cognizable. 

(4) Reference to (new) offence under section 153B IPC has been inserted in the Schedule. 
(5) Offence under section 160 IPC is made cognizable. 


(6) Offences under sections 161, 162, 163, 164, 165 and 165A IPC are made non- 
bailable. 


(7) Offence under section 167 IPC is made cognizable. 
(8) Offence under section 170 IPC is made non-bailabte. 


(9) Offence under section 201 IPC is made cognizable or non-cognizable, as the case 
may be. s 


(10) Offence under section 218 IPC is made cognizable. 


(11) Offences under sections 221 and 222 IPC are made cognizable or non-cognizable, as 
the case may be. 


(12) Offence under section 227 IPC is made cognizable. 

(13) Offences under sections 255, 256, 257 and 258 IPC are made non-bailable. 
(14) Offence under section 267 IPC is made cognizable and non-bailable. 
(15) Offence under section 271 IPC is made cognizable. 

(16) Offence under section 284 IPC is made cognizable. 

(17) Offence under section 295 IPC is made non-bailable. 

(IR) Offence under section 295A IPC is made cognizable. 

(19) Offence under section 304A IPC is made bailable. 

(20) O*fence under section 309 IPC is made bailable. 

(21) Offences under sections 313, 314 and 31“ IPC are made cognizable. 
(22) Offence under section 316 IPC is made cognizable. 

(23) Offence under section 345 IPC is made cognizable. 

(24) Offence under section 356 IPC is made bailable. 

(25) Offence under section 384 IPC is made cognizable and non-bailakie. 
(26) Offences under sections 385-389 are made cognizable. 

(27) Offence under section 420 IPC is made non-bailable. 

(28) Offence under section 421 IPC is made bailable. 

(29) Offence under section 440 IPC is made bailable. 

(30) Offence under section 468 IPC is made cognizable. 

(31) Offence under section 472 IPC is made cognizable. 

(32) Offence under section 509 IPC is made cognizable. 


- 
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In the last column of the Schedule a simplification has been made. In the old Schedule II, 
the last column mentioned the Court of Session in addition to other Magistrate's 
Courts. As under the new Code [section 26] Courts of Session can try any offence, it 
was considered unnecessary to mention the Court of Session also when the offence can 
be tried by a Magistrate. In the new Schedule I a Court of Session is mentioned only 
when the offence is one which should be tried exclusively by that Court. Accordingly 
changes have been made in the last column against the following sections of the IFC 
. mentioned in the first column ° ` > 


120B, 124A, 161 to 169, 193, 196 to 200, 201, 212 to 216, 246 to 263, 263A, 292 and 293, 
295, 295A, 317 and 318, 335, 345 and 346, 363A, 368, 372 and 373, 376, 377, 386 to 389, 
406 and 408, 429 and 432, 454, 457, 465 to 477A, 505 and 509. 


The latter part of the Schedule deals with offences under other laws. They have now been 
put in three groups instead of four previously. Offences in tke last group will now be 
triable by any Magistrate instead of the Court of Session as previously. 
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THE SECOND SCHEDULE 
[See section 476] 


FORM NO. 1 
SUMMONS TO AN ACCUSED PERSON 
[See section 61) 
To (name of accused) of (address) 


Whereas your attendance is necessary to answer to a charge of (state shortly 
the offence charged), you are hereby required to appear in person (or by pleader, 


as the case may be) before the (Magistrate) of......... , on tihes........ GayroT......0% 
ee ae Herein fail not. | ' 
Dated, thisi........ qaya .......... OD ox 
(Seal of the Court) | | (Signature) 
FORM NO. 2 
WARRANT OF ARREST 


[See section 70] 


To (name and designation of the person or persons who is or are to execute the 
warrant). 


Whereas (name of accused) of (address) stands charged with the offence of 


(state the offence), you are hereby directed to arrest the said............ , and to 
produce him before me. Herein fail not. | 

Dated, (is...............08. day of..:......... » IB...... 

(Seal of the Court) (Signature) 


[See section 71] 
This warrant may be endorsed as follows :— 
WOO a. mamanacuqs shall give bail himself in the sum of rupees 


ei pu 7: se With one surety in the sum of rupees...............(or two 
sureties'e& n in the sum of pupees........................ ) to attend before me on 


TURD... cocaine day of...... and to continue so to attend until otherwise directed 
by me, he may be released. 
Dated, this......... day ofan ak: ae 


(Seal of the Court) (Signature) 


FORM NO. 3 


BOND AND BAIL-BOND AFTER ARREST UNDER A WARRANT 
[See section 81] 


I, (name), of............, being brought before the District Magistrate of 
(or as the case may be) under a warrant issued to compel my appearance tc 
answer (© therchiange of............... do hereby bind myself to attend in the 
Court ofi.. ...... am M. dhy ef... next, to answer to the said charge, and 
to continue so to attend until otherwise directed by the Court ; and, in case ol 


...... ... 
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my making default herein, | bind myself to forfeit, to Government, the sum of 


Dated, thiis......... OO M... 

(Signature) 
l do hereby declare myself surety for the above-named............... of.... w 
that he shall attend before............ im Oo Gourt of..........06.. om thes... ce. 
san day of............fext, to answer to the charge on which he has been 


arrested, and shall continue so to attend until otherwise directed by the Court ; 
and, in case of his making default therein, I bind myself to forfeit, to Govern- 
mi (Lo sum Of rugees,..................... >. 


Dated, this......... GAME. ..... 0005. 19... 
sa _ (Signature) 


FORM NO. 4 


PROCLAMATION REQUIRING THE APPEARANCE 
OF A PERSON ACCUSED 


[See section 82] 


Whereas complaint has been made before me that (name, description and address) 
has committed (or is suspected to have committed) the offence of............... 3 
punishable under section...... of the Indian Penal Code, and it has been returned 
toa warrant of arrest thereupon issued that the said (name) cannot be found, 
and whereas it has been shown to my satisfaction that the said (name) has 
absconded (or is concealing himself to avoid the service of the said warrant) ; 


Proclamation is hereby made that the said...... o is required to appear at 

(place) before this Court (or before me) to answer the said complaint on the 

S ee damat... 9m = 

Dated, this......... dayeiie......... .. | OM... 

(Seal of the Court) a l e (Signature) 
FORM NO. 5 


PROCLAMATION REQUIRING THE ATTENDANCE OF A WITNESS 
[See sections 82, 87 and 90) 


Whereas complaint has been made before me that (name, description andaddress) 
has committed (or is suspected to have committed) the offence of (mention the 
offence concisely) and a warrant has been issued to compel the attendance of 
(name, description and address of the witness) before this Court to be examined 
touching the matter of the said complaint ; and whereas it has been returned 
to the said warrant that the said (name of witness) cannot be served, and it has 
been shown to my satisfaction that he has absconded (or is concealing himself 


to avoid the service of the said warrant) ; 
Proclamation is hereby made that the said (name) is required to appear at 


(place) before the Court of................. ON the.................. eee 
mem e .........: o’clock, to be examined touching............the offence com- 
plained of. i 

Dated, this’........ OE. 19... 


(Seal of the Court) (Signature) 
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FORM NO. 6 


ORDER OF ATTACHMENT TO COMPEL THE ATTENDANCE OF A 
Ç WITNESS 


[See section 83] 


To the Police Officer in charge of the police station at..................... 1... 


Whereas a warrant has been duly issued to compel the attendance of (name, 
description and address) to testify concerning a complaint pending before this 
Court, and it has been returned to the said warrant that it cannot be served ; 
and whereas it has been shown to my satisfaction that he has absconded (or 
is concealing himself to avoid the service of the said warrant) ; and thereupon 
a Proclamation has been or is being duly issued and published requiring the 
T to appear and give evidence at the time and place mentioned 
therein ; 


This is to authorise and require you to attach by seizure the movable property 
belonging to the said......... to the value of PRR00S8:........... 2... .. mi: which you 
may find within the District of............... and to hold the said property under 
attachment pending the further order of this Court, and to return this warrant 
with an endorsement certifying the manner of its execution. 


Dated, this.............. (op of.... uu anaq , 19). 
(Seal of the Court) aa | (Signature) 
FORM NO. 7 
ORDER OF ATTACHMENT TO COMPEL THE APPEARANCE OF A PERSON 
ACCUSED N 


[See section 83] 


To (name and designation of the person or persons who is or are to execute the 
warrant). Š k që i ° 


Whereas complaint has been made before me that (name, description and address) 
has committed (or is suspected to have committed) the offence of.................. 
punishable under section............ of the Indian Penal Code, and it has been 
returned to a warrant of arrest thereupon issued that the said (mame) cannot 
be found ; and whereas it has been shown to my satisfaction that the said 
(naine) has absconded (or is concealing himself to avoid the service of the said 
warrant) and thereupon a Proclamation has been or is being duly issued and 
published requiring the said............ to appear to answer the said charge within 
K. E days ; and whereas the said...............is possessed of the following 
property, other than land paying revenue to Government, in the village (or 
COND ee So he District @D.. ¿ae Zaa u ss š 
and an order has Leen made for the attachment thereof ; 


You are hereby required to attach the said property in the manner specified 
in clause (a). or clause (c). or both*, of sub-section (2) of section 83, and to 
hold the same under attachment pending further order of this Court, and to 
return this warrant with an endorsement certifying the manner of its exeçution. 


Dated, this...... CO .... ..... , ome 
(Seal of the Court) — (Signature) 


*Strike out the one which is not applicable, depending on the nature of the property to be 
attached. 
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FORM NO. 8 


ORDER AUTHORISING AN ATTACHMENT BY THE DISTRICT MAGISTRATE 
OR COLLECTOR 


[See section 83] 


To the District Magistrate/Collector of the District of................................. 


Whereas complaint has been made before me that (name, description and address) 
has committed (or is suspected to have committed) the offence of............... 
aa snes qa cele , punishable under section.....................0f the Indian Penal 
Code, and it has been returned to a warrant of arrest thereupon issued that the 
said (name) cannot be found ; and whereas it has been shown to my satisfaction 
that the said (name) has absconded (or is concealing himself to avoid the service 
of the said warrant) and thereupon a Proclamation has been or is being duly 
issued and published requiring the said (name) to appear to answer the said 


charge within... ............... 00 days ; and whereas the said............ is possessed 
of certain land paying revenue to Government in the village (or town) of...... 
wide os ones IR dj IBisspot of.................. ; 


You are hereby authorised and requested to cause the said land to be attached, 
in the manner specified in clause (a), or clause (c), or both* of sub-section (4) 
of section 83, and to be held under attachment pending the further order of this 
Court, and to certify without delay what you may have done in pursuance of 
this order. 


Dated, this:........da@y of..............., 19... 
(Seal of the Court) x f (Signature) 


FORM NO. 9 


WARRANT IN THE FIRST INSTANCE TO BRING UP À WITNESS 
[See section 87] 


To (name and designation of the police officer or other person or persons who is or 
are to execute the warrant). 


Whereas complaint has been made before me that (name and description of 
accused) of (address) has (or is suspected to have) committed the offence of 
(mention the offence concisely), and it appears likely that (name and description 
of witness) can give evidence concerning the said complaint; and 
whereas I have good and sufficient reason to believe that he will not attend as 
a witness on the hearing of the said complaint unless compelled to do so ; 


This is to authcrise and require you to arrest the said (name of witness), and on 


l A o to bring him before this Court, to be examined 
touching the offence complained of. 

Dated, this... day of............... 19... 

(Seal of the Court) (Signature) 


*Strike out the one which is not desired. 
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FORM NO. 10 
WARRANT FO SEARCH AFTER INFORMATION OF A PARTICULAR OFFENCE 
[See section 93) 


To (name and designation of the police officer or other person or persons who is 
or are to execute the warrant). 


Whereas information has been laid (or complaint has been made) before me of 
the commission (or suspected commission) of the offence of (mention the offence 
concisely), and it has been made to appear to me that the production of (specify 
the thing clearly) is essential to the inquiry now being made (or about to be 
made) into the said offence (or suspected offence) ; 


This is to authorise and require you to search for the said (the thing specified) 
in the (describe the house or place or part thereof to which the search is to be 
confined), and, if found, to producethe same forthwith before this Court, 
returning this warrant, with an endorsement certifying what you have done 
under it, immediately upon its execution. 


Dated. this......day of...... ces lO. 
(Seal of the Court) a . (Signature) 


FORM NO. 11 
WARRANT TO SEARCH SUSPECTED PLACE OF DEPOSIT 
{See section 94] 


To (name and designation of a police officer above the rank of a constable) 


Whereas information has been laid before me, and on due inquiry thereupon 
had, I have been led to believe that the (describe the house or other place) is 
used as a place for the deposit (or sale) of stolen property (or if for either of 
the other purposes expressed in the section, state the purpose in the words of the 
section) ; 


This is to authorise and require you to enter the said house (or other place) 
with such assistance as shall be required, and to use, if necessary, reasonable 
force for that purpose, and to search every part of the said house (or other place, 
or if the search is to be confined toa part, specify the part clearly), and to seize 
and take possession of any property (or documents, or stamps, or seals, or coins, 
or obscene objects, as the case may be) (add, when the case requires it) and also 
of any instruments and materials which you may reasonably believe to be kept 
for the manufacture of forged documents, or counterfeit stamps, or false seals, 
or counterfeit coins or counterfeit currency notes (as the case may be). and forth- 
with to bring before this Court such of the said things as may be taken possession 
of, returning this warrant, with an endorsement certifying what you have done 
under it, immediately upon its execution. 


Dated, this...... dey of......... vagy 19... 


(Seal of the Court) 
(Signature) 
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FORM NO. 12 
BOND TO KEEP THE PEACE 
[See sections 106 and 107] 


Whereas I, (vrame), inhabitant of (place), have been called upon to enter into a 
bond to keep the peace for the term of...... or until the completion ofthe inquiry 
ithe matter of ........ mow pending in te Court of............... , 1 hereby bind 
myself not to commit a breach of the peace, or do any act that may probably 
occasion a breach of the peace, during the said term or until the completion of 
the said inquiry and, in case of my making default therein, 1 hereby bind myself 
to forfeit to Government the sum of rupees............ 


Dated, this...... day @f.......... , IS. 
(Signature) 


FORM NO. 13 - 
BOND FOR GOOD BEHAVIOUR 
[See sections 108; 109 and 110) 


Whereas I, (name), inhabitant of (place), have been called upon to enter into 
a bond to be of good behaviour to Government and all the citizens of India 
for the term of (state the period) or until the completion of the inquiry in 
the matter Of..... cine. new pending in the Couftof.............06 , I hereby 
bind myself to be of good behaviour to Government and all the citizens of 
India during the said term or until the completion of the said inquiry ; and, in 
case of my making default therein, I hereby bind myself to forfeit to Government 
the sum of rupeeés............ 


ated, thice.....d@y Of............... | Mee. 
> x a (Signature) 


(Where a bond with suretles is to be executed, add—) 


We do hereby declare ourselves sureties for the above-named......... that he will 
be of good behaviour to Government and all the citizens of India during the 
said term or until the completion of the said inquiry ; and in case of his making 
default therein, we bind ourselves, jointly and severally, to forfeit to Government. 
the sum of rupees............ i 


Dated, this........ day of............ WS: | 
(Signature) 


FORM NO.14 
SUMMONS ON INFORMATION OF A PROBABLE BREACH OF THE PEACE 
[See section 113] 


Whereas it has been made to appear to me by credible information that (state 
the substance of information), and that you are likely to commit a breach of the 
peace (or by which act a breach of the peace will probably be occasioned), you 
are hereby required to attend in person (or by a duly authorised agent) at the 
office of the Magistrate of ...... on te .......4 W uj ........19......... , at ten 
o'clock in the forenoon, to show cause why you should not be required to enter 
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into a bond for nup@068.........a: [when sureties are required, add, and also to 
give security by the bond of one (or two, as the case may be) surety (or sureties) 
in the sum of rupe@e@sy..........: (each if more than one)] that you will keep the 
peace for the term of............ 


Dated, this... un af. aoii 118... 
(Seal of the Court) J l (Signature) 


FORM NO. 15 


WARRANT OF COMMITMENT ON FAILURE TO FIND SECURITY TO KEEP 
PHE ‘PEACE 


[See section 122] 


To the Officer in charge of the Jail at......... see ee ¿s ə » sciatica aN Sie war 


Whereas (name and address) appeared before me in person (or by his authorised 
agent) on the......... ce in obedience to a summons calling upon him 
to show cause why he should not enter into a bond for rupees......... with one 
surety (or a bond with two sureties each in rupeés......... ), that he, the said 
(name), would keep the peace for the period of............... months ; and whereas 
an orderwas then made requiring the said (name) to enter into and find such 
security (state the security ordered when it differs from that mentioned in the 
summons), and he has failed to comply with the said order ; 


This is to authorise and require you to receive the said (name) into your custody, 
together with this warrant, and him safely to keep in the said Jail for the said 
period of (term of imprisonment) unless he shall in the meantime be lawfully 
ordered to be released, and to return this warrant with an endorsement certify- 
ing the manner of its execution. 


Maced, this......:..day of.........++ | 19... 
(Seal of the Court) - | x (Signature) 


FORM NO. 16 
WARRANT OF COMMITMENT ON FAILURE TO FIND SECURITY 
FOR GOOD BEHAVIOUR 


[See section 122] 


5 I Omserin chama of the Jailagta........ ..................... I... aa cee eiat 


Whereas it has been made to appear to me that (name and description) has 
been concealing his presence within the district of............... and that there is 


— to believe that he is doing so with a view to committing a cognizable 
offence ; 


or 


Whereas evidence of the general character of (name and description) has been 
adduced before me and recorded, from which it appears that he is an habitual 
robber (or house-breaker, etc., as the case may be) ; 


And whereas an order has been recorded stating the same and requiring the 
said (name) to furnish security for his good behaviour for the term of (state the 
period) by entering into a bond with one surety (or two or more sureties, as the 
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case may be). himself for rupees............... , and the said surety (or each of the 
said sureties) for rupees............ , and the said (name) has failed to comply 
with the said order and for such default has been adjudged imprisonment for 
(stare the term) unless the said security be sooner furnished ; 


This is to authorise and require you to receive the said (name) into your cus- 
tody, together with this warrant and him safely to keep in the Jail, or if he is 
already in prison, be detained therein, for the said period of (term of imprison- 
ment) unless he shall in the meantime be lawfully ordered to be released, 
and to return this warrant with an endorsement certifying the manner of its 
execution. 


Pad) tHis............ (ay OF... um a aio.. 
(Seal of the Court) (Signature) 


FORM NO. 17 
WARRANT TO DISCHARGE A PERSON IMPRISONED ON FAILURE 
TO GIVE SECURITY - 


[See sections 122 and 123} 


To the Officer incharge of the Jail at...... (or other officer in whose custody the 
person is). 


Whereas (name and description of prisoner) was committed to your custody 
under warrant of the Court, dated the......... Gy Of............ 19...; and has 
since duly w. security under section...... of the Code of Criminal Procedure, 
8973 ; 


or 


Whereas (name and description of prisoner) was committed to your custody 
under warrant of the Court, dated the...... day of....... .....19...; and there have 
appeared to me sufficient grounds for the opinion that he can be released with- 
out hazard to the community ; 


This is to authorise and require you forthwith to discharge the said (name) 
from your custody unless he is liable to be detained for some other cause. 


mated, this......... OG of.............. ; 19... 
(Seal of the Court) _— (Signature) 


. FORM NO. 18 
WARRANT OF IMPRISONMENT ON FAILURE TO PAY MAINTENANCE 
[See section 125] 


er (he Wo tae charge.of the Vail _ t......... ...... ................................. 


Whereas (name, description and address) has been proved before me to be possess- 
ed of sufficient means to maintain his wife (name) [or his child (name) or his 
father or mother (name), who is by reason of (stare the reason) unable to maintain 
herself (or himself )| and to have neglected (or refused) to do so, and an order has 
been duly made requiring the said (name) to allow to his said wife (or child or 
father or mother) for maintenance the monthly sum of Wupees.. a ............ >and 
whereas it has been further proved that the said (name) in wilful disregard of 
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the said order has failed to pay rupees................... ; being the amount of the 
allowance for the month (or months) of............... os 


And thereupon an order was made adjudging him to undergo imprisonment. in 


the said Jail for the period of............... ; 


This is to authorise and require you to receive the said (name) into your custody 
in the said Jail, together with this warrant, and there carry the said order into 
execution according to law, returning this warrant with an endorsement certify- 
ing the manner of its execution. 


Datok thisey............. day o h ss cs ...... a 849... 
(Seal of the Court) (Signature) 


FORM NO. 19 
“WARRANT TO ENFORCE THE PAYMENT OF MAINTENANCE BY 
ATTACHMENT AND SALE 
[See section 125] 


To (name and designation of the police officer or other person to execute the 
warrant). ` 


Whereas an order has been duly made requiring (name) to allow to his said wife 
(er child or father or mother) for maintenance the monthly sum of rupees......... x: 
and whereas the said (name) in wilful disregard of the said order has faiied to 
pay rupees.........:....., being the amount of the allowance for the month (or 
MONS) OFf.........:..... š: 


This is to authorise and require you to attach any movable property belonging 
to the said (name) which may be found within the district of............, and if 
within (state the number of days or hours allowed) next after such attachment the 
said sum shall not be paid (or forthwith), to sellthe movable property attached, 
or so much thereof as shall be sufficient to satisfy the said sum, returning this 
warrant, with an endorsement certifying what you have done under it, immedia- 
tely upon its execution. ? 


Dated, tDis............ GOWN. adic... , Ds. 
(Seal of the Court) x i (Signature) 


FORM NO. 20 
ORDER FOR THE REMOVAL OF NUISANCES 
[See section 133] 


To (name, description and address). 


Whereas it has been made to appear to me that you have caused an obstruction 
(or nuisance) to persons using the public roadway (or other public place) 
which, etc., (describe the road or public place). by, etc., (state what itis that causes 
the obstruction or nuisance), and that such obstruction (or nuisance) still exists ; 


or 


Whereas it has been made to appear to me that you are carrying on, as owner, 
or manager, the trade or occupation of (state the particular trade or occupation 
and the place where it is carried on), and that the same is injurious to the public 
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health (or comfort) by reason (state briefly in what manner the injurious effects, 
are caused), and should be suppressed or removed to a different place ; 


or 


Whereas it has been made to appear to methat you are the owner (or are in posses- 
sion of or have the contro] over) a certain tank (or well or excavation) adjacent to 
the public way (describe the thoroughfare), and that the safety of the public is 
endanyered by reason of the said tank (or well or excavation) being without a 
fence (or insecurely fenced) ; 


or 
Whereas etc., etc., (as the case may be); 


I do hereby direct and require you within (state the time allowed) (state what 
is required to be done to abate the nuisance) or to appear at............... in the 


ee Pa Coor S Q Wi..............day of.............. next aiid 
to show cause why this order should not be enforced ; 


or 


I do hereby direct and require you within (state the time allowed) to cease 
carrying on the said trade or occupation at the said place, and not again to 


carry on the same, or to remove the said trade from the place where it is now 
carried on, or to appear, etc. ; aa 


or 


I do hereby direct and require you within (state the time allowed) to put up a 


sufficient fence (state the kind of fence and the part to be fenced) ; or to appear, 
ètc. ; 


or 

1 do hereby direct and require you, etc., etc., (as the case may be). 

Tis vores ec cc cece MM of..................... Plo... 

(Seal of the Court) (Signature) 
FORM NO. 21 


MAGISTRATE’S NOTICE AND PREEMPTORY ORDER 
[See section 141] 


To (name, description and address). 


I hereby give you notice that it has been found that the order issued on the 
has... day of.................... requiring you (state substantially the 
requisition in the order) is reasonable and proper. Such order has been made 
absolute, and I hereby direct and require you to obey the said order within 
(state the time allowed), on peril of the penalty provided by the Indian Penal 
Code for disobedience thereto. 


Dated, this#........... day OFr...........- ese 19.... 
(Seal of the Court) - | (Signature) 
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FORM NO. 22 
INJUNCTION TO PROVIDE AGAINST IMMINENT DANGER PENDING 
INQUIRY 
[See section 142] 
To (name, description and address). ; š 
Whereas the inquiry into the conditional order issued is sic on the...... day of 
ya ORT TR ,19......, is pending, and it has been made to appear to me that the 


nuisance mentioned in the said order is attended with such imminent danger or 
injury of a serious kind to the public as to render necessary immediate measures 
to prevent such danger or injury, I do hereby, under the provisions of section 
.142 of the Code of Criminal Procedure, 1973, direct and enjoin you forthwith to 
(state plainly what is required to be done as a temporary safeguard), pending the 


result of the inquiry. 


Dated, this............ OL ........... . S lee 
(Seal of the Court) aaa (Signature) 
FORM NO. 23 
MAGISTRATE’S ORDER PROHIBITING THE REPETITION, ETC., OF A 
NUISANCE 


[See section 143] 


To (name, description and address). 


Whereas it has been made to appear to me that, etc. (state the proper recital, 
guided by Form No. 20 or Form No. 24, as the case may be) ; 


I do hereby strictly order and enjoin you not to repeat or continue, the said 
nuisance. 


 Düted this.....:;...... dos n _............ , 1x. 
(Seal of the Court) | (Signature) 


FORM NO. 24 
MAGISTRATE'S ORDER TO PREVENT OBSTRUCTION, RIOT, ETC. 
[See section 144] 


To (name, description and address). 


Whereas it has been made to appear to me that you are in possession (or have 
the management) of (describe clearly the property), and that, in digging a 
drain on the said land, you are about to throw or place a portion of the earth 
and stones dug-up upon the adjoining public road, so as to occasion risk of 
obstruction to persons using the road ; | ⁄ . * 

@ 


or | a 
Whereas it has been made to appear to me that you and a number of other 
persons (mention the class of pesrons) are about to meet and roceed in a 
procession along the public street, etc. (as the case may be) and that Neh proces- 
sion is likely to lead to a riot or an affray `; `é * 
- 
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or 
Whereas, etc., etc., (as the case,may be) ; 


I do hereby order you not to place or permit to be placed any of the earth or 
stones dug Masp land on any part of the said road ; 


or 


I do hereby prohibit the procession passing along the said street, and strictly 
warn and enjoin you not to take any part in such procession (or as the case 
recited may require). 


w o O e » O 
(Seal of the Court) (Signature) 


FORM NO. 25 


MAGISTRATE’S ORDER DECLARING PARTY ENTITLED TO RETAIN 
POSSESSION OF LAND, ETC., IN DISPUTE 


(See section 145) 


It appears to me, on the grounds duly recorded, that a dispute, likely to induce 
a breach of the peace, existed between (describe the parties by name and residence, 
or residence only if the dispute be between bodies of villagers) concerning certain 
(state concisely the subject of dispute), situate within my local jurisdiction, all 
the said parties were called upon to give in a written statement of their respective 
claims as to the fact of actual possession of the said (the subject of dispute), and 
being satisfied by due inquiry had thereupon, without reference to the merits of 
the claim of either of the said parties to the legal right of possession, that the 
claim of actual possession by the said (name or names or description) is true ; 
I do decide and declare that he is (or they are) in possession of the said (the 
subject of dispute) and entitled to retain such possession until ousted by due 
course of law, and do strictly forbid any s of his (or their) possessien 
in the meantime. 


Dated, this........... MOOR ............... 19... 
(Seal of the Court) | (Signature) 


FORM NO. 26 


WARRANT OF ATTACHMENT IN THE CASE OF A DISPUTE AS ` ae 
POSSESSION OF LAND, ETC. 


— ' [See section 146] 


To th& Polices Olmeer in charge of the police Station WW...7........................... 
(on, Tot C oliestorof..................... Ve 


Whereas sit has been made to appear to me that a dispute likely to induce a 
breach of thé peace existed between (describe the parties concerned by name and 
residence, or residence only if the dispute be between bodies of villagers) concern- 
ing certain (state “concisely the subject of dispute) situate within the limits of 
my jurisdiction, and the said parties were thereupon duly called upon to state 
in writing theifrespective claims as to the. fact of actual possession of the said 
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(the subject of dispute), and whereas, upon the due inquiry into the said claims, I 
have decided that neither of the said partiés was in possession of the said (the 
subject of dispute) ( for I am unable to satisfy myself as to which of the said 
parties was in possession as aforesaid) ;' 


This is to authorise and require you to attach the said (the subject of dispute) 
by taking and keeping possession thereof, and to hold the same under attach- 
ment until the decree or order of a competent Court determining the rights 
of the parties, or the claim to possession, shall have been obtained, and to 
return this warrant with an endorsement certifying the manner of its execution. 


Dated Alis............ day oNR............ 19. 
(Seal of the Court) - (Signature) 
te x FORM NO. 27 
MAGISTRATE’S ORDER PROHIBITING THE DOING OF ANYTHING ON LAND OR 
= WATER 


[See section 147] 


A dispute having arisen concerning the right of use of (state concisely the 
subject of dispute) situate within my local jurisdiction, the possession of which 
land (or water) is claimed exclusively by (describe the person or persons), and it 
appears to me, on due inquiry into the same, that the said land (or water) has 
been open to the enjoyment of such use by the public (or if by an individual or a 
class of persons, describe him or them) and (if the use can be enjoyed throughout 
the year) that the said use has been enjoyed within three months of the institu- 
tion of the said inquiry (or if the use is enjoyable only at a particular season, 
say, “during the last of the seasons at which the same is capable of being 
enjoyed.) ; 


I do order that the said (the claimant or claimants of possession) or any one in 
their interest, shall not take (or retain) possession of the said land (or water) to 
the exclusion of the enjoyment of the right of use aforesaid, until he (or they) 
shall obtain the decree or order of a competent Court adjudging him (or them) 
to be entitled to exclusive possession. 


Dated. sihis......... day Of, ck Ficus , 19 l 
(Seal of thæ Court) _ (Signature) 
a FORM NO. 28 
BOND AND BAIL-BOND ON A PRELIMINARY INQUIRY BEFORE A POLICE 
k: “Em OFFICER 
>. g [See section 169] 
I, (name), of... ; being charged with the offence of................... a. a 
and after inquiry required to appear before the Magistrate of ........................ 
or 
and after inquiry called upon to enter into my own recognizance to appear 
when required, do hereby bind myself to appear at ................... -in the Court 
of... a , on the®....... (y @f.........1 next (or on such day as | may hereafter 


be required, to attend) to answer further to the said charge. and in case of 
my making default herein, I bind myself to forfeit to Government, the sum of 
DUIPSSS ica. FI... ` ë ` T. ” 


a > 


Dated, this........ kt | ee ae | ° æ (Signature) 
' . 
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I hereby declare myself (or we jointly and severally declare ourselves and 
each of us) surety (or sureties) for the abovesaid (name>) that he shall attend 
mi.. ...... inthe Cout of... ..... en (he........: dey af... f; .next (or on such day 
as he may hereafter te “required to attend), furtker to answer to the charge 
penciling againsthim, and, in case of his making def/ault therein, I hereby 


bind myself (or we hereby bind ourselves) to forfeit to Government the sum 
of-rugpaes............ - / 


f, (Signature) 

Dated’, thig......... I, ee A. 
FORM NO. 29 
BOND TO PROSECUTE OR GIVE EVIDENCE 
[See ‘section 170] ' x we 

I, (name), of (place)......... do hereby bind myself to attend at.................. W... 
in the Court of.........  — o Clock om the......... day Of... ..: next and 
then and there to prosecute (or to prosecute and give evidence) (or to give 
evidence) in the matter of a charge of............against one A.B., and, in case 


of making default herein, I bind myself to forfeit to Government the sum of 


(Signature) 


FOIRM NO. 30 
SPEC TAL SUMMONS TO A PERSON ACCUSED OF A PETTY OFFENCE 
[See section 206] 


(Name of the accused) | 
Fe s. (address) 


Whereas your attendance is necessary to answer a charge of a petty offence 
(state shortly the offence charged), you are hereby required to appear in person 
(or by pleader) before......... (Magistrate) of............ On the.......2 day off....... 
Wa , or if you desire to plead guilty to the charge without appearing 
before the Magistrate, to transmit before the aforesaid date the plea of guilty in 
writing and the sum of............... rupees as fine, or if you b appear by 
pleader and to plead guilty through such pleader, to authorise such pleader in 
writing to make such a plea of guilty on your behalf and to pay the fine through ` 
such pleader. Herein fail not. es 
Dated, this- day of............ | 15... i y, 
(Seal of th® Court) a < l (Signature) 
(Note : The amount of fine specified in this summons shall not exceed one 
hundred rupees.) ' ñ - oS 


+E 


w w FORM NO. 31 x ! 
NOTICE OF COMMITMENT BY MAGISTRATE TO PUBLIC PROSECUTOR 
[See section 209] " 


The Magistrate of............hereby gives notice that he has committed one....... k 
for trial at the next Sessions; and the Magistrate hereby instructs the Public 
Prosecutor to conduct the prosecution of the said case. 
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‘The charge against the accused is that, etc. (state the offence as in the charge). 


Dated, this......... EP... we. | 4 
(Seal of the Court) = 3 ® a (Signature) 
' FORM NO. 32 
> l CHARGES ; n 
W {See sections 211, 212 and 213] I di 


t I. Charges with one head 


(1)(a) I, (name and office of Magistrate, etc.), hereby charge you (name of accused 
person) as follows :— 


Geection 121. 


(b) that you, on or about the......... day ofPF......... T MR , waged war against 
the Government of India and thereby committed an offence punishable under 
section 121 of the Indian Penal Code, and within the cognizance of this 
Couri. 


(c) And I hereby direct that you be tried by this Court on the said charge. 


(Signature and Seal of the Magistrate) 
[To be substituted for (b)|:— 


On section 124. 


(27) That you, on orabout the............ e A om. e Mi eet , with the 
intention of induciug the President of India [or, as the case may be, the Governor 
of (name of State)] to refrain from exercising a lawful power as such President 


. (or, as the ca ay be. the Governor), assaulted President (or, as the case may 


em 


be, the Governor) and thereby committed an offence punishable under section 
124 of the Indian Penal Code, and within the cognizance of this Court. 


On section 161. : 


(3) That you, being a public servant in the............ Department, directly accepted 
tro tate the name) for another party (state the name) gratification other than 
legal remuneration, as a motive for forbearing to do an official act, and thereby 
committed an offence punishable under section 161 of the Indian Penal Code, 
and within the cognizance of this Court. ) 


On section 166. 

(4) That you, on or about the......... day of...... ... (Way , did (or omitted 
to do, as the case may be) peer , such conduct being contrary to the provisions 
~ a Mat... .m.. pp S€GLION......... and known by you to be prejudicial to......... : 
an thereby committed an offence punishable under section 166 of the Indian 
Penal Code, andywithin the cognizance of this Court. 

` On section 193. ` 4 

(5) That you, on or about the......... WI... u a E Ju upa in 
the coursë of the trial of. +, , iss nc Diore... en. , Stated in evidence 
that SG _ ......... ” which statement you either knew or believed to be false. 


or did not believe to be true, andš thereby committed an offence puni 
f 'ue, i shable 
under section 193 of the Indian Peñal Code, and within the — of tis 


Court. 
- 
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On section 304. - 


(6) That you, on or about the... S... day @.......... at ee... , committed culpable 
homicide not amounting to murder, causing the death of......... , and thereby 
committed an offence punishable under section 304 of the Indian Penal Code, 
and within the cognizance of this Court. 


On section 306. ` 


(7) That you, on or about the...... dayof...... E sd , abetted the commission 
of suicide by A.B., a person in a statë of intoxication, and thereby committed 
an offence punishable under section 306 of the Indian Penal Code, and within 


the cognizance of this Court. 


On section 325. 


(8) That you, on or about the...... day of...... , at..., voluntarily caused grievous 
hurt to...... , and thereby committed an offence punishable under section 325 of 
the Indian Penal Code, and within the cognizance of this Court. 


On section 392. 


(9) That you, on or about the............... i, ene ..... ee) 5 ' 
robbed (state the name), and thereby committed an offence punishable under 


section 392 of the Indian Penal Code, and within the cognizance of this 
Court. 
On section 395. 


(10) That you, on or about the...... day of......... 1 es ess , committed dacoity, 
an offence punishable under section 395 of the Indian Penal Code,. and within 


the cognizance of this Court. 


Il. Charges with two or more heads ‘ 


(1) (a) 1, (name and office of Magistrate, -etc.) hereby charge you (name of 
_ accused person) as follows :— 


On section 241. 
(b) First—That you, onor aboutthe............ day pü............. a K. ; 
knowing a coin to be counterfeit, delivered the same to another person, by name, 


A.B., as genuine, and thereby committed an offence punishable under section 
241 of the Indian Penal Code, and within the cognizance of the Court of 


Session. 


Secondly—That you, on or about the......... day Of........ ME s. W , knowing 
a coin to be counterfeit, attempted to induce another person, by name, A.B., to 
receive it as genuine, and thereby committed an offence punishable under 
section 241 of the Indian Penal Code, and within the cognizance of the Court 
of Session. 

(c) And I hereby direct that you be tried by the said Court on the said charge. 


(Signature and Seal of the Magistrate) 


{To be substituted for (6) :— 


On sections 302 and 304. 


(2) First—That you, on or about the...... 
murder by causing the death of......... h... $ 


day @f. u... 8t......... ...s committed 
and thereby committed an offence 


gee 
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able under section 302 of the Indian Penal Code, and within the cogni- 


punish B 
zance of the Court of Session. 

Secondly—That you, on or about the............ Gay of...... sc a... sage ll ; 
by causing the death ODE .............. , committed culpable homicide not 


amounting to murder, and thereby committed an oflence punishable under 
section 304 of the Indian Penal Code, and within the cognizance of the Court 
of Session. 


On sections 379 and 382. 
(3) First—That you, on or about the................:. dayeGhi............ , at.. w— i 
committed theft, and thereby committed an offence punishable under section 
379 of the Indian Penal Code, and within the cognizance of the Court of 
Session. 


4 


Secondly—That you, on or about the......... qay of......... A „committed 
theft, having made preparation for causing death to a person in order to the 
committing of such theft, and thereby committed an offence punishable under 
section 382 of the Indian Penal Code, and within the cognizance of the Court of 
Session. 


Thirdly—That you, on or about the............ aay of.......... E , committed 
theft, having made preparation for causing restraint to a person in order to the 
effecting of your escape after the committing of such theft, and thereby commit- 
ted an offence punishable under section 382 of the Indian Penal Code, and 
within the cognizance of the Court of Session. 


Fourthly—That you, on or about the...... Gay OF......... > ab. er , committed theft, 
having made preparation for causing fear of hurt to a person in order to the 
retaining of property taken by such theft and thereby committed an offence 
punishable under section 382 of the Indian Penal Code, and within the cogni- 
zance of the Court of Session. 


Alternative charge on section 193. 


(4) That you, on or about the......... daak s.. , abee.. oaair a. the count f 
theingasry'into............ , DOT... , Stated in evidence that “‘............ ”, and 
that you, on or about the......... day of,....4 Fe , In the course of the 
tial an aks.. , before,........... , Stated in the evidence that “............ one of 
which statements you either knew or believed to be falsc, or did not believe 
to be true, and thereby committed an offence punishable under section 193 
of the Indian Penal Code, and within the cognizance of the Court of Session. 


(In cases tried by Magistrates substitute “within my cognizance” for ‘‘within the 
cognizance of the Court of Session’’.) 


HI. Charges for theft after previous conviction 


I, (name and office of Magistrate, etc.), hereby charge you (name of accused 
person) as follows :— . 


That you, on or about the...... day efí...... ee , committed theft, and 
thereby committed an offence punishable under section 379 of the Indian Penal 
Code, and within the cognizance of the Court of Session (or Magistrate, as the 
case may be). 


And you, the said (name of accused), stand further charged that you, before 
the committing of the said offence, that is to say, on the...... day of......... , had 
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been convicted by the (state Court by which conviction was had) at o 
offence punishable under Chapter XVII of the Indian Penal cue with k S. 
ment for a term of three years, that is to say, the offence of house-breaking by 
night (describe the offence in the words used in the section under which the 
accused was convicted), which conviction is still in full force and effect, and 
that you are thereby liable to enhanced punishment under section 75 of the 
Indian Penal Code. 


And I hereby direct that you be tried, etc. 


FORM NO. 33 
SUMMONS TO WITNESS 
[See sections 61 and 244) 


Whereas complaint has been made before me that (name of the accused) of 
(address) has (or is suspected to have) committed the offence of (state the 
offence concisely with time and place), and it appears to me that you are likely 
to give material evidence or to produce any document or other thing for the 
prosecution ; 

You are hereby summoned to appear before this Court on the.................. day 
db... next at ten o’clock in the forenoon, to produce such document or 
thing or to testify what you know concerning the matter of the said complaint, 
and not to depart thence without leave of the Court; and you are hereby 
warned that, if you shall without just excuse neglect or refuse to appear on the 
said date, a warrant will be issued to compel your attendance. 


Dated, this......... qipa of.......... u 1... 


(Seal of the Court) (Signature) 


FORM NO. 34 


WARRANT OF COMMITMENT ON A SENTENCE OF IMPRISONMENT OR 
FINE IF PASSED BY A MAGISTRATE | : 


[See sections 248 and 255] 


To the Officer in charge of Jail at......... ee: eee”. o .. a 
Whereas on the...... day ob... (name of prisoner), the (1st, 2nd, 3rd, as the 
case may be) prisoner in case No.........of the Calendar for 19......, was con- 
victed before me (name and official designation) of the offence of (mention the 
offence or offences concisely) under section (or sections) of the Indian Penal 
Code (or of...... Alt... ), and was sentenced to (state the punishment fully and 
distinctly) ; 

This is to authorise and require you to receive the said (prisoner’s name) into 
your custody in the said Jail, together with this warrant, and thereby carry the 
aforesaid sentence into execution according to law. 


Dated, this......... NEW... sss s... p 


(Seal of the Court) ° (Signature) 
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FORM NO. 35 ' 
WARRANT OF IMPRISONMENT ON FAILURE TO PAY COMPENSATION 
[See section 250] 


To the Gllšeersin-change-@f'the- Jail -at........................... a goer . conne 


Whereas (name and description) has brought against (name and description of the 
accused person) the complaint that (mention it concisely) and the same has been 
dismissed on the ground that there was no reasonable ground for making the 
accusation against the said (name) and the order of dismissal awards payment 


by the said (name of complainant) of the sum of rupees.................. as ¢om- 
pensation ; and whereas the said sum has not been paid and an order has been 
made for his simple imprisonment in sail for the period of.................. days, 


unless the aforesaid sum be sooner paid ; 


This is to authorise and require you to receive the said (name) into your 
custody, together with this warrant, and him safely to keepin the said Jail for 
the said period of (term of imprisonment), subject to the provisions of section 
69 of the Indian Penal Code, unless the said sumbe sooner paid, and on the 
receipt thereof, forthwith to set him at liberty, returning this warrant with an 
endorsement certifying the manner of its execution. 


Dated, this............ da; o R es 19... 
(Seal of the Court) Ru. (Signature) 


FORM NO. 36 

ORDER REQUIRING PRODUCTION IN COURT OF PERSON IN PRISON FOR 
ANSWERING TO CHARGE OF OFFENCE 

[See section 267) 
To 
TihesOiser inichasga,ofithe Jail km. ms. a. 
Whereas the attendance of (name of prisoner) at present confined/detained in the 
above-mentioned prison, is required in this Court to answer to a charge of 
(state shortly the offence charged) or for the purpose of a proceeding (state 
Shortly the particulars of the proceeding) ; 
You are hereby required to produce the said............... under safe and sure 
conduct before this Court......... OW te...c...0% day Gf... ses T En Sm A.M. 
there to answer to the said charge, or for the purpose of the said proceeding, 


and after this Court has dispensed with his further attendance, cause him to 
be conveyed under safe and sure conduct back to the said prison. 


And you are further rey ired to inform the said......... of the contents of this 
order and deliver to him the attached copy thereof. 


CE this......... day of .¿—..... .. Da. 
(Signature) 


(Seal of the Court) Countersigned. 


(Seal) (Signature 
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FORM NO. 37 


ORDER REQUIRING PRODUCTION IN COURT OF PERSON IN PRISON ! OP. 
GIVING EVIDENCE 
[See section 267] 


To 

The Officer in charge of the Jailat................... Sp ........ a ge as 
Whereas complaint has been made before this Court that (name of dd amaii 
@f...... has committed the offence of..... (state offence concisely with tin:e and 


place) and it appears that (rame of prisoner) at present ccnfned/cetained in the 
above-mentioned prison, is likely to give material evidence for the prosecuticn/ 
defence ; 


You are hereby required to produce the said.............. under safe and sure 
conduct before this Court at ......... on Wie.........55 db. .of............ , s. 1 ' 
d z....... . s. A.M. there to give evicence in the matter now pending before 


this Court, and after this Court has dispensed with his further attendance, 
cause him to be conveyed under safe and sure conduct back to the said 
prison. 


And you are further required to inform the said..... ... of the contents of this 
order and deliver to him the attached copy thereof. 


Dated, this......... Gay of............ mip... 
(Seal of the Court) ` (Signature) 
Countersigned. 
(Seal) . Ë (Signature) 
FORM NO. 38 


WARRANT OF COMMITMENT IN CERTAIN CASES OF CONTEMPT WHEN A 
FINE IS IMPOSED 


[See section 345] 


To the Officer in charge of the Jail at............ ee ee sisa š 


Whereas at a Court held before me on this day (name and description of the 
offender) in the presence (or view) of the Court committed wilful contempt ; 


And whereas for such contempt the said (name of offender) has been adjudged 
by the Court to pay a fine of rupees............Q.............. , or in default to 
suffer simple imprisonment for the period of (state the number of months or 
days) ; 


This is to authorise and require you to receive the said (name of offendcr) 
into your custody, together with this warrant, and him safely to keep in 
the said Jail for the said period of (term of imprisonment), unless the said fine 
be sooner paid; and, on the receipt thereof, forthwith to set him at liberty, 
returning this warrant with an endorsement certifying the manner of its 
execution. 


Dated, this........: BI 6ë............... . 19... 
(Seal of the Court) | . (Signature) 
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FORM NO. 39 


` MAGISTRATE’S OR JUDGE’S WARRANT OF COMMITMENT OF WITNESS 
REFUSING TO ANSWER OR TO PRODUCE DOCUMENT 


[See section 349] 


“ To (name and designation of officer of Court) 


Whereas (name and description), being summoned for brought before this 
Court) as a witness and this day required to give evidence on an inquiry into 
an alleged offence, refused to answer a certain question (or certain questions) 
put to him touching the said alleged offence, and duly recorded. or having been 
called upon to produce any document has refused to produce such document, 
without, alleging any just excuse for such refusal, and for his refusal has been 
ordered to be detained in custody for (term of detention adjudged) ; 


This is to authorise and require you to take the said (name) into custody, and 
him safely to keep in your custody for the period of...............da.ys, unless inthe 
meantime he shall consent to be examined and to answer the questions asked of 
him, or to produce the document called for from him, and cn the last of the 
said days, or forthwith on such consent being known, to bring him before this 
Court to be dealt with according to law, returning this vvarrant with an 
endorsement certifying the manner of its execution. 


Dated, this......... I OÜ ........ a ssasss , ae. 
(Seal of the Court) ` (Signature) 


FORM NO. 40 
WARRANT OF COMMITMENT UNDER SENTENCE OF DEATH 
[See section 366) 


TO s GgRorin charpeefithe Jail @........................... aasawa sas s aai at s= e 
Whereas at the Session held before me ap the... .............dagsof............... — ° 
ee (name of prisoner), the (Ist, 2nd, 3rd, as the case may be) pris oner 
In case No:........... of the Calendar for 19... at the said Session, was ¿July 
convicted of the offence of culpable homicide amounting to murder un\der 
section......... of the Indian Penal Code, and sentenced to death, subject to the 
confirmation of the said sentence by the............. ee Court 
°c) a fpu amani Mh- 


This is to authorise and require you to receive the said (prisoner’s name) ini © 
your custody in the said Jail, together with this warrant. and him there safel y 
to keep until you shall receive the further warrant or order of this Court, carry - 
ing into effect the order of the said......Court. 


oa tHis.......,.0WY FF... WB... 
(Seal of the Court) | (Signature) 
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FORM NO. 41 
WARRANT AFTER A COMMUTATION OF A SENTENCE 
[See section 386) 


Totke GRC oR GE] ügt..................................... a... aan saio esias 


Whereas at a Session held on the......... day Of............ I... ienes , (name of 
prisoner), the (Ist, 2nd, 3rd, as the case may be) prisoner in case No............. 
of the Calendar for 19... at the said Session, was convicted of the offence of......... 
punishable under section......... of the Indian Penal Code, and sentenced to...... s 
and was thereupon committed to your custody ; and whereas by the order of 
2... ae Bawit OB ......... a (a duplicate of which is hereunto annexed 


the punishment adjudged by the said sentence has been commuted to the 
punishment of imprisonment for life ; 

This is to authorise and require you safely to keep the said (prisoner’s name) 
in your custody inthe said Jail, as by law is required, until he shall be 
delivered over by you to the proper authority and custody for the purpose 
of his undergoing the punishment of imprisonment for life under the said 


order, 

or 
if the mitigated sentence is one of imprisonment, say, after the words “custody 
in the said jail’’, “and there to carry into execution the punishment of imprison- 
ment under the said order according to law”. 


Dated, thës...........  Qay,of.................. yao... 


(Seal of the Court) (Signature) 


FORM NO 42 
WARRANT OF EXECUTION OF A SENTENCE OF DEATE 
[See section 414] 


To the Olicet IRuehapaerof the Jail Gat...................................... u... ........ 
Whereas (name of prisoner), the (Ist, 2nd, 3rd, as the case may be) prisoner 
| er of the Calendar for 19...... , at theSession held 
befere:me on the............... day GT............... (£ has been by warrant of 
the Court, dated the............... W ............ aan , committed to your custody 
under sentence of death ;........................... and whereas the order of the High 
E Gt... oe i... confirming the said sentence has been received by this 
Court ; 

This is to authorise and require you to carry the said sentence into execu- 
tion by causing the said............... to be hanged by the neck until he be 


dead, at (time and place of execution), and to return this warrant to the Court 
with an endc:sement certifying that the sentence has been executed, 


Daa tiliw........................ O 228... E , 09... 
(Seal of the Court) — | l (Signature) 
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FORM NO. 43 
WARRANT TO LEVY A FINE BY ATTACHMENT AND SALE 
[See section 421] 


To (name and designation of the police officer or other person or persons who is or 
are to execute the warrant). 


Whereas (name and description of the offender) was on the...........: day of ...... ° 
19..., convicted before me of the offence of (mention the offence concisely), 
and sentenced to pay a fine of rupees............ ; and whereas the said (name) 


although required to pay the said fine, has not paid the same or any part 
thereof ; 


This is to authorise and require you to attach amy movable property belong- 
ing to the said (name), which may be found within the district of......... ; and, 
if within (state the number of days or hours allowed) next after such attachment 
the said sum shall not be paid (or forthwith), to sell the movable property 
attached, or so much thereof as shall be sufficient to satisfy the said fine, 
returning this warrant, with anendorsement certifying what you have done under 
it, immediately upon its execution. 


Date, this...... 02 ee m 


w; 


(Seal of the Court) ` T E | A (Signature) 


FORM NO. 44 
WARRANT FOR RECOVERY OF FINE 
[See section 421] 


To the Collector of the district of 


eee eet 000. eee snes FOGG eee SEF cocos o oeo 0... .. ooe o... EOD 


Whereas (name, ‘address and description of the offender) was on the............ 


Oy Of ............... , 19..., convicted before me of the offence of (mention the 
offence concisely), and sentenced to pay a fine of rupees......... ; and 


Whereas the said (name), although required to pay the said fine, has not paid 
the same or any part thereof ; 


You are hereby authorised and requested to realise the amount of the said fine 
as arrears of land revenue from the movable or immovable property, or both, 
of the said (name) and to certify without delay what you may have done in 
pursuance of this order. ; 


(Seal of the Court) (Signature) 


Dated, this........ EE, a eee |, 19 
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[FORM NO. 44A 
BOND FOR APPEARANCE OF OFFENDER RELEASED PENDING 
REALISATION OF FINE 


[See section 424(1)(b)] 


Whereas I, (name), inhabitant of (place), have been sentenced to pay a fine of 

nes, cl and in default of payment thereof to undergo imprisonment for......; 
and whereas the Court has been pleased to order my release on condition of 
my executing a bond for my appearance on the following date (or dates), 


namely :— 
I hereby bind myself to appear before the Court of......... OB sete o’clock on the 
following date (or dates), namely :— 


and, in case of making default herein, I bind myself to forfeit to Government 

the sumo! rupees......... 

Tee, this............... day of.....: T - - (Signature) 
WHERE A BOND WITH SURETIES IS TO BE EXECUTED, ADD— 


We do hereby declare ourselves sureties for the above-named that he will appear 


before the Court of......... on the following date (or dates), namely :— 
and, in case of his making default therein, we bind ourselvesjointly and severally 
to forfeit to Government the sum of rupees......... 
(Signature)} 
FORM NO. 45 


BOND AND BAIL-BOND FOR ATTENDANCE BEFORE OFFICER IN CHARGE OF 
POLICE STATION OR COURT 


[See sections 436, 437, 438(3) and 441] 


L, (ame)........... G... san, a (place), having been arrested or detained with- 
out warrant by the Officer in charge of............ police station (or having been 
brought before the Court of............ ), charged with the offence of......... , and 
required to give security for my attendance before such Officer or Court on 
condition that I shall attend such officer or Court on every day on which any 
investigation or trialis held with regard to such charge, andin case of my 
making default herein, I bind myself to forfeit to Government the sum of 


Dawe tne. .....0:.....day Of............ s Tin | (Signature) 


I hereby declare myself (or we jointly and severally declare ourselves and each 
of us) surety (or sureties) for the above said (name).................. that he shall 
attend the Officer in charge of............... police station or the Court of......... 
on every day on which any investigation into the charge is made or any trial 
on such charge is held, that he shall be, and appear, before such officer or 
Court for the purpose of such investigation or to answer the charge against 
him (as the case may be), and, in case of his making default herein, I hereby 
bind myseis («7 we, hereby bind ourselves) to forfeit to Government the sum 


of rupees.......... 


Date, this.......... ay s o es ( Signature) 


1. Inserted by the Code of Criminal Procedure (Amendment) Act, 1978. 
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FORM NO. 46 
WARRANT TO DISCHARGE A PERSON IMPRISONED ON FAILURE TO 
GIVE SECURITY 
[See section 442] 
To the Offer in chame of tike Ra.................................... iiine nr cilia ss «edie 
(or other officer in whose custody, the person is) 
Whereas (name and description of prisoner) was committed to your custody 
under warrant of this Court, dated the............ dayoff.. oero ... , and has since 
with his surety (or sureties) duly executed a bond under section 441 of the 
Code of Criminal Procedure ; ° 
This is to authorise and require you forthwith to discharge the said (name) from 
your custody, unless he is liable to be detained for some other matter. 
Dated; this............ qhay @f............... sio... 
(Seal of the Court) f (Signature) 
[FORM NO. 47 
WARRANT OF ATTACHMENT TO ENFORCE A BOND 
[See section 446] 


To the Police Officer in charge of the police station at............... 

Whereas (name, description and address of person) has failed to appear on 
(mention the occasion) pursuant to his recognizance, and has by default forfeited 
to Government the sum of rupees (the penalty in the bond); and whereas the 
said (name of person) has, on due notice to him; failed to pay the said sum or 
show any sufficient cause why payment should not be enforced against him ; 
This is to authorise and require you to attach any movable property of the said 
(name) that you may find within the district of......... , by seizure and detention, 
and, if the said amount be not paid within......... days, to sell the property so 
attached orso much of it as may be sufficient to realise the amount aforesaid, 
and to make return of what you have done under this warrant immediately upon 
its execution. 


Dated, this......... dayrof.......... , IB... 
(Seal of the Court). aè (Signature)] 
[FORM NO. 48 


’ NOTICE TO SURETY ON BREACH OF A BOND 
[See section 446] 


ee ee I 
Whereas on the...... day of............ , 19..., you became surety for (name) of 
(place) that he should appear before this Court on the............ Gay Əf............ 
and bound yourself in default thereof to forfeit the sum of rupees............ to 


Government ; and whereas the said (mame) has failed to appear before this 
Court and by reason of such default you have forfeited the aforesaid sum of 


You are hereby required to pay the said penalty or show cause, within............ 
days from this date, why — of the said sum should not be enforced 
against you. 


Dated, this......... Gay of......... s 89... 
(Seal of the Court) -= (Signature)) 


1. Inserted by the Code of Criminal Procedure (Amendment) Act, 1978, 


G 
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[FORM NO. 49 
NOTICE TO SURETY OF FORFEITURE OF BOND FOR GOOD BEHAVIOUR 


[See section 446] 


. o í ———— OO .....U.............. 
Whereas on the......... dayof......... , 19..., you became surety by a bond for 
(name) of (place) that he would be of good behaviour for the period of......... 
and bound yourself in default thereof to forfeit the sum of MUpPees............ to 


your security bond has become forfeited ; 


You are hereby required to pay the said penalty of rupees...... or to show cause 
waitlsin......... days why it should not be paid. 

Dated, this......... das,sof........, 19... 

(Seal of the Court) I S (Signature)] 


[FORM NO. 50 
WARRANT OF ATTACHMENT AGAINST A SURETY 
[See section 446] 


Whereas (name, description and address) bas bound himself as surety for the 
appearance of (mention the condition of the bond) and the said (name) has made 
default, and thereby forfeited to Government the sum of rupees............... (the 
penalty in the bond) ; 


This is to authorise and require you to attach any movable property of the said 
(name) which you may find within the district of......... , by seizure and deten- 
tion ; and, if the said amount be not paid within......... days, to sell the property 
so attached, orso much of it as may be sufficient to realise the amount afore- 
said, and make return of what you have done under this warrant immediately 


upon its execution. 
Dated) tilisw........ dayo... |, TO. 
(Seal of the Court) & (Signature)] 


1. Inserted by the Code of Criminal Procedure (Amendment) Act, 1978. 
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{FORM NO. 51 
WARRANT OF COMMITMENT OF THE SURETY OF AN ACCUSED 
PERSON ADMITTED TO BAIL 


[See section 446] 


To the Superintendent (or Keeper) of the Civil Jail at................................... 


Whereas (name and description of surety) has bound himself as a surety for the 
appearance of (state the condition of the bond) and the said (name) has therein 
made default whereby the pénalty ‘mentioned in the said bond has teen for- 
feited to Government ; and whereas the said (name of surety) has, on due notice 
to him, failed to pay the said sum or show any sufficient cause why payment 
should not be enforced against him, and the same cannot be recovered by 
attachment and sale of his movable property, and an order has been made for 
his imprisonment in the Civil Jail for (specify the period) ; 

This is to authorise and require you, the said Superintendent (or Keeper) to 
receive the said (name) into your custody with this warrant and to keep him 
safely in the said Jail for the said (term of imprisonment), and to return this 
warrant with an endorsement certifying the manner of its execution. 


Dated, this......... day oj........, 19... 
(Seal of the Court) ` ` (Signature)] 


[FORM NO. 52 
NOTICE TO THE PRINCIPAL OF FORFEITURE OF BOND TO KEEP THE PEACE 
[See section 446] 


To (name, description and address) 


Whereas on hence. Gay Of...... ce , you entered into a bond not to commit, 
etc., (as in the bond), and proof of the forfeiture of the same has been given 
before me and duly recorded ; 


You are hereby called upon to pay the said penalty of rupees.........0Pto show 
cause before me withm......... days why payment of the same should not be 
enforced against you. 


Dated, tifis.........d@ywof......... yal@e.. 


(Seal of the Court) 
(Signature)] 


1. Inserted by the Code of Criminal Procedure (Amendment) Act, 1978. 
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FORM NO. 53 


WARRANT TO ATTACH THE PROPERTY OF THE PRINCIPAL ON BREACH OF 
A BOND TO KEEP THE PEACE 


[See section 446] 
To (name and designation of police officer), at the police station of 


Whereas (name and description) did, on the...... day Of.. ea TOTA , enter into 
a bond for the sum of rupees......... binding himself not to commit a breach of 
the peace, etc., (as in the bond), and proof of the forfeiture of the said kond has 
been given before me and duly recorded ; and whereas notice has teen given to 
the said (name) calling upon him to show cause why the said sum should not te 
paid, and he has failed to do so or to pay the said sum ; 


e o. ......... 


This is to authorise and require you to attach by seizure movable property be- 
longing to the said (name) tot#he value of rupees......... , Which you may find 
within the district of........ and, if the said sum te not paid within......... all to 
sell the property so attached. or so much of it as may te sufficient to realize the 
same ; and to make return of what you have done under this warrant immedia- 


tely upon its execution. | 

Dated, thus......... day ofaa: me... | | O3 

(Seal of the Court) - 
(Signature)] 


A 


[FORM NO. 54 
WARRANT OF IMPRISONMENT ON BREACH OF A BOND TO KEEP THE PEACE 
(See section 446] 


To the Superintendent (or Keeper) of the Civil Jail at 


Whereas proof has been given before me and duly recordcd that (name and des- 
cription) has committed a breach of the bond entered into by him to keep the 
peace whereby he has forfeited to Government the sum of rupees......... ; and 
whereas the said (name) has failed to pay the said sum or to show cause why the 
said sum should not te paid, although duly called upon to do so, and payment 
thereof cannot be enforced by attachment of his movable property, and an order 
has been made forthe imprisonment of the said (name) in the Civil Jail for the 
period of (term of imprisonment) ; — 


This is to authorise and require you, the said Superintendent (or Keeper) of the 
said Civil Jail to receive the said (name) into your custcdy, together with this 
warrant, and to keep him safely in the said Jail for the said period of (fèrm of 
imprisonment), and to return that warrant with an endorsement certifying the 
manner of its execution. 


Dated, this......... day ofe........ , 19... 
(Seal of the Court) 
(Signature)| 


1. Inserted by the Code of Criminal Procedure (Amendment) Act, 1978. 
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[FORM NO. 55 


WARRANT OF ATTACHMENT AND SALE ON FORFEITURE OF BOND FOR 
GOOD BEHAVIOUR 


[See section 446] 


To the-police offieer imcha ofthe police stations aty........................ccsceeseees 


Whereas (name, description and address) did, on the......... dey of............ , 12 
Peo , give security by bond in the sum of rupees............for the good behaviour 
of (name, etc., of the principal), and proof has been given before me and duly 
recorded of the commission by the said (name) of the offence of......... whereby 
- the said bond has been forfeited ; and whereas notice has been given to the 
said (name) calling upon him to show cause why the said sum should not be 
paid, and he has failed to do so or to pay the said sum ; 


This is to authorise and require you to attach by seizure movable property be- 
longing to the said (name) to the value of the rupees......... which you may find 
within the district of............, and, if the said sum be not paid within......... ; 
to sell the property so attached, or so much of it as may be sufficient to realise 
the same, and to make return of what you have done under this warrant imme- 
diately upon its execution. 


Dated, this......... CEN OPT... 0005 195. 
(Seal’ of the Court) 
| E my (Signature)] 


[FORM NO. 56 


WARRANT OF IMPRISONMENT ON FORFEITURE OF BOND FOR GOOD 
BEHAVIOUR 


[See section 446) 


To the Superintendent (or Keeper) of the Civil Jail at......................... 7. 
Whereas (name, description and address) did, on the day of......... » Devry , give 
security by bond in the sum of rupees............ for the good behaviour of (name, 


etc., of the principal) and proof of the breach of the said bond has been given 
before me and duly recorded, whereby the said (name) has forfeited to Govern- 
ment the sum of ruB66............. , and whereas he has failed to pay the said sum 
or to show caüse whv the said sum should not be paid although duly called 
upon to do so, and payment thereof cannot be enforced by attachment of his 
movable property, and an order has been made for the imprisonment of the said 
(name) in the Civil Jail for the period of (term of imprisonment) ; 


This is to authorise and require you, the Superintendent (or Keeper), to receive 
the said (name) Into your custody, together with this warrant, and to keep him 
safely in the said Jail for the said period of (term of imprisonment) returning this 
warrant with an endorsement certifying the manner of its execution. 


Dated, this... ......day of... 5 19... 


(Seal of the Court) 
(Signature)] 


eee 
1. Inserted by the Code of Criminal Procedure (Amendment) Act, 1978. 
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—refusing surety u/s. 121 ; s. 373 
—rejecting application u/s. 85(3) ; s, 86 
—releasing accused on probation ; s. 360 
— requiring security. u/s 117 ; s. 373 
—plea of guilty ; s. 375 
—sentence of death ; s. 363 
—summary convictions ; s. 376 
—hearing given to appellant ; ss, 384, 386 
—Jjail appeal ; s. 383 
petition of ; s, 382 
—powers of appellate court ; s. 386 : 
—revision none, when appeal not filed ; s. 393 
—second appeal none ; s, 380 
—summary dismissal of ; s. 384 
—suspension of sentence pending ; $. 389 
—to Supreme Court ; ss, 372, 374 
—transfer of ; ss. 406, 407 


Appearance 
—process to compel ; ss, 61, 70, 83, 204 
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Appellant 


—notice of appeal to ; s. 385 
—release on bail of ; s. 389 


Appellate Court 


—amendment by ; s. 386 

—bail by ; s. 389 

—bond for keeping the peace ; s. 106 

—charge, absence of or error in ; s. 464 
—complaint by ; s. 340 

—compounding before High Court or court of session ; s. 320 
—difference of opinion between Judges ; s. 392 
—disposal of property, order of ; s. 454 
—evidence, taking of further ; s. 391 

—hearing of appellant or his pleader ; ss. 384, 386 
—judgment of ; s. 387 

—process fee, payment of ; s. 359 

—release of accused on probation, by ; s. 360 
—sentence, suspension of, by ; 389 


Apprehended danger 

—temporary order in cases of ; s, 141 
Apprehension 

—of persons for trial by court martial ; s. 475 
Approver ; s. 308 

Armed forces 

—delivery to commanding officer ; s, 475 
—protection to members of ; s. 45 

Arrest by 


—magistrate ; s. 44 
—public assistance ; s. 37 
—subordinate officer deputed by police ; s. 55 


Arrest without warrant ; ss. 41, 50, 57, 59, 151 


Assembly 

—unlawful, 
—dispersing of ; s. 129 
—use of civil force ; s. 129 
—military force ; ss. 130, 131 


Assistant Public Prosecutor ; s. 25 


Assistant Sessions Judge 


—appeal from sentences passed by ; s. 374(3) 
—appointment and jurisdiction of ; s. 9(3) 
—cases triable by ; s. 194 

—sentences by ; 8. 28(3) 

—+subordination of, to sessions judges ; s. 10 
—transfer of cases to ; s. 122(5) 


Attachment 
—after proclamation ; s. 88 
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—appeal from order refusing restoration ; s. 86 
—in disputes of immovable property ; s. 146 
—objections to ; s. 84 


Attempt 
—conviction of, on charge of principal offences ; s. 222(3) 


Attendance 

—-dispensing of, in 
—inquiry or trial ; s. 317 
—investigation by police ; s. 160 
—security proceedings ; s. 115 
—summons cases ; s. 205 


Attorney General of India 
—affidavit by, not necessary for transfer application ; s. 406(2) 


Bail 

-—anticipatory, grant of ; s. 438 

—by appellate court; ss. 389, 397(1), 436, 439 

—for non-bailable offence ; s. 437 

—increase in the amount of ; s. 443 

—re-arrest for further security ; s. 443 

—reduction of the amount of ; s. 440 | 

—treference by metropolitan magistrate grant of ; s. 395 
—release on bail-bonds ; s. 442 

—revision of order granting ; s. 437(5) 


Bailable offence 
—definition of ; s. 2(a) 


Bench 

—of High Court when constituted ; s. 96 
Bigamy 

—complainant in a case of ; s. 198 


Bond 


—appeal from order requiring : <. 449 
—bail bonds ; ss. 436, 437, 441 
—by accused ; ss. 169, 170 
—first offenders, s. 360 
— offender committing offence in presence of p.o. s s. 42 
— Person arrested and discharged ; s. 71 
—cancellation o£ ; s. 123(9) 
—for appearance in court; s. 88 
—good behaviour ; ss. 108, 110 
—keeping the peace on conviction ; s. 106 
—other cases ; s. 107 
—refusal to give name and address ; s. 42 
—forfeiture of ; ss. 446, 447 
—fresh bond on cancellation ; $. 124 
~—in transfer cases ; s. 407 
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—levy of amount due on; s. 450 

—minor, bond by ; s. 448 

— on imprisonment in default of fine ; s. 424 
—pending inquiry ; s. 116 

——release of accused on execution of ; s. 437 


Breach 
—of security bond ; s. 120 


Breach of contract 


—complainant in a case of ; s. 198 


Breach of peace 


—disputes/use of land involving ; ss. 145, 147 
— offences involving security cases ; ss. 106, 107 


Building 
—when treated as a public nuisance ; s. 133 


Calling for records 
—by High Court and certain other courts ; s. 397 


Cattle Trespass Act 
—complaint u/s 20, an offence ; s. 2(n) 


Charge 


—alteration of ; ss. 216, 217, 221, 222 
—contents of ; s. 211 
— construction of words ina; s. 214 ` Y 
—definition of ; ss. 2(b), 214 
— effect of material errors ; s. 465 
— errors in the statement of charge ; s. 215 
—form of charges ; Chap. XVII 
—joinder of ; ss. 218, 223 ae 
— manner of committing offences to be stated in ; s. 213 
—omission of, defect cured ; s. 464 
—-particulars as to time and place ; s. 212 
—previous conviction, mention of, in the ; s. 211(7) 
— separate charges, for a distinct offence ; s. 218 
—in cases of doubt ; s. 221(1) 
—withdrawal of ; s. 224 


Chemical Examiner - 
—report of ; ss. 293, 294 


Chief Judicial Magistrate 


— appointment of ; s. 12(1) . | = 
—distribution of business ; s. 15(2) 

— jurisdiction of ; s. 14 

—local limits of: jurisdiction ; s. 14 

—sentences passed by ; s. 29 

—subordination of ; s. 15 

—transfer of cases to, by sessions judge ; s. 228 

—withdrawal or recall of cases by ; s. 410 
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Chief Metropolitan Magistrate 

—appointment of ; s. 17() 

—jurisdiction of ; s. 16(3) 

—power to make rules for distribution of work ; s. 19(3) 
—powers of ; s. 29(4) 

—sentences passed by ; s. 29(4) 

—subordination of ; s. 19(1) 


Children 
—maintenance to ; s. 125 


Civil Court 


—complaints by ; s. 340 
—contempt cases ; ss. 345, 348 
-—power of, to order prosecution ;. s. 340 


Civil suit 
—barred, by order u/s. 133 ; s. 133(2) 
—not barred, by order u/s 84 ; ss. 250(5), 357, 456(4) 


Civil surgeon 


-—deposition of ; s. 291 
—lunatic, examination by; s. 328 
—post-mortem examination by ; s. 174(3) 


Claim 
—of strangers to attached property ; s. 84 


Cognizable case 

—definition of ; s. 2(c) 

Cognizable offence : | 
—arrest without warrant for ; ss. 41, 43, 151 
—definition of ; s. 2(c) 

— information of design to commit; ss. 150, 154 
— investigation of ; ss. 156, 159 

—prevention of, by police ; s. 149 

—suspicion of ; s. 157 


Cognizance 

—by Court of session ; s, 193 
—by magistrate ; s. 190 

— of adultery, enticement ; s. 198 
— of criminal conspiracy); s. 196 


Commission 


—adjournment for ; s. 289 

— examination of witnesses on ; s. 286 

—foreign commission ; s. 290 

— issue of, for examination of president, vice-president or governor ; s. 284 
—return of ; s. 288 

Commissioner of Police 


—power of executive magistrate ; s. 20($) 
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Commitment 


—by appellate court, s. 386 

—by High Court ; s. 401 

—by magistrate ; ss. 190, 191 
—tender of pardon after ; s. 307 
—to court of session ; ss. 193, 209 


Commutation 
— of punishment ; s. 433 
Compensation 


—for loss or injury ; s. 357 
—unlawful arrest ; s. 358 
—recovery of; s. 431 


Competent Court 


—irregularity in a; s. 464 
—previous acquittal or conviction in a ; s, 300 
—re-trial by a; s. 386 


Complainant 


—absence of ; ss. 249, 256 

—appearance of, bond for ; s. 170 
—attendance of, in Court ; s. 171 
—coinpensation, payment by ; s. 250 
—examination of ; s. 200 

—expenses of, payment of ; ss. 312, 317(a) 
—fees paid by, payment of ; s. 359 
—hearing of, in summons cases ; s, 254 
—transfer application by ; s. 407 
—withdrawal of complaint by ; s. 257 


Complaint w ° 
— by court, as to documents ; s. 195 
—of certain offences ; ss. 195, 340 


—by minor, idiot, or lunatic, for offences against marriage ; s. 198 


—by public servants for contempt ; s, 195(1)(a) 
—by superior Court ; ss. 195, 340(2) 
—definiton of ; s. 2(d) 

—dismissal of ; s. 203 

— inquiry and investigation in; s. 202 

— issue of process on ; s. 204 

—postponment of process on ; s. 202 
—recording of, by magistrate ; s. 200 

—return of, for presentation to proper court ; s. 201 
—to magistrate ; s. 200 

—withdrawal of ; ss. 195(2), 257 


Compounding 


—of offences ; s. 320 
—by minor, lunatic or idiot ; s. 320 
— on appeal or revision ; s. 320(5), (6) 


Concurrent sentences, ss. 31, 427 


441 


442 CRIMINAL PROCEDURE CODE 


Confession 

—during police investigation, ss. 162, 164 

— irregularly recorded, curing of defect ; s. 463 
—record of ; s. 164 


Confirmation 
—of death sentence ; ss. 366-370 


Confiscation 


—of property used in offences ; s. 452 


Consecutive sentences 
—award of ; ss. 31, 427 


Contempt 


— of lawful authority of public servants, prosecution for ; s. 195(1)(a@) ` 


Contempt of Court 


—apology in cases of ; s. 348 

—appeal in cases of ; s. 351 

—costs, order of ; s. 342 

—discharge of accused on tender of apology ; s. 348 
—procedure in cases of ; ss. 345, 346 

—recalcitrant witness ; "s. 348 x 

—record in cases of, s. 345 


Conviction 


—appeal from ; s. 386 

—for attempt’; s. 222(3) 

—in session court cases ; ss. 229, 252, 255(3) 
— in warrant cases ; s. 248 


Convicts ; s. 426 


Corpse 


—discovery of, report to be made ; s. (40)(1)(d) 
—disinterment of, by magistrate ; s. 176(3) 
—forwarding of, to civil surgeon ; s. 174(3) 


Corporation 


—procedure, when an accused, s. 305 


Costs 


—money recoverable as fines ; s. 431 
—of complainants and witnesses ; s. 312 
—expenses of prosecution ; s. 357(1)(a) 
~—local inquiry in disputes as to land; s. 148(3) 
—maintenance proceedings ; s. 126(3) 
—of process fees ; s. 359 
—reference ; s. 396 
—summons ; s. 254(3) 
—witnesses in warrant cases, ss. 243(3), 247 
— on transfer application ; s. 407 
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Court-fees 


—payment of, to complainant ; s. 359 
Court martial 


—delivery of persons triable by ; s. 475 
Court of Session 


—appeal from sentence of ; s. 374 

—appeal to, hearing by ; s. 381 

—cognizance of offences by ; s. 193 

— commitment to ; s. 193 

—copy of judgment of, to district magistrate ; s. 365 
—establishment of ; s. 9 

—trialof lunatics ; s. 329 

—trial in, accused’s right to statements and documents ; s. 208 


ae 


Courts 


—access to, free ;-s. 327 

— classes of criminal ; s. 6 
—complaint by ; s. 340 
—disqualification of ; s. 479 
—languages of ; s. 272 ` 
—pleader practising not to preside in ; s. 480 
—subordination of ; s. 195(3) 

_— successors of ; s. 35 


Criminal breach of trust 

—charge in ; s. 212(2) 

—place of trial for ; s. 181(4) 

Criminal force 

—dispossession of property ; s. 456 
Criminal misappropriation 

—charge in ; s. 212(20) 

—place of trial for ; s. 181(4) 

Crops 

— included in “land or water” ; s. 145(2) 


Cross examination 


—of court witness ; s. 311 


Deaf and dumb 
—proceedings against ; s. 318 


Death 


—of accused ; s. 394 
—of party to s. 145 proceedings ; s. 145(7) 
—of Surety ; s. 447 
— sentence, confirmation of ; s. 366 
—execution of ; ss. 413, 414 
—postponement of ; s. 415 
—postponement of, in case of pregnant woman ; S. 416 
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—sudden 
— inquiry by magistrate in ; s. 176 
— investigation by police in ; s. 174 
—report by village officer of ; s. 40(1)(d) 
Defamation 


—complaint in case of ; s. 199 


Defence 


—by a pleader ; s. 303 

— in sessions trials ; s. 234 
—summons cases ; s. 254(1) 
—warrant cases ; Ss. 246, 247 


Demeanour i 

. —of witnesses, remarks, respecting ; s. 280 

Deposit 

—as a substitute of recognizance ; s. 445 

—of reasonable expenses of witnesses, 
—in summons cases ; s. 254(3) 
—warrant cases ; s. 243(3) 

Destruction 

—libellous matter ; s. 455 

—property used in offence; s. 452 

Detention of 


—accused, under magistrate’s order ; s.-167(2) 
—approver, pending trial ; ss. 306(4), 289 
— arrested person by police ; 57 
—complainant ; s. 171 

—offenders in court ; s. 319 

—woman and female child ; s. 98 
Detenue 

—attendance in court; ss. 266, 271 | 
Diary 

—copies to be sent to magistrate ; s. 167 
—of proceedings in investigations ; s. 172 


Discovery 


—of persons wrongfully confined ; s. 97 


Dismissal of complaint ; ss. 203, 204, 398 

Disputes as to immovable property ; ss. 145, 146, 147 
Disqualification of judges, magistrates ; s. 479 
Districts ; s. 7 


Documents 


—forfeiture of, by State Govt. ; s, 95 
—impounding of, by court ; s. 104 
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Easements 
—dispute relating to ; s. 147 


Enhancement of sentence 

—by High Court in revision ; s. 401 
Errors ; ss. 215, 362, 464, 465 
Escaped convict ; ss. 40, 73, 426 
Evidence before 


—appellate court ; s. 319 

—court of session ; s. 276 

—High court ; ss. 283, 367, 391, 401 a 
-—magistrates ; s. 275 

—metropolitan magistrates; s. 281 

—conviction on, taken by another magistrate ; s. 326 
Examination of accused 


—in metropolitan magistrate’s court ; ss. 245, 255, 263, 355 
—nature of ; s. 313 

—record of ; s. 281 

Excavations 

—fencing of ; s. 133(1)(e) i 

Execution x 


—of order for payment of money ; s. 431 
— of sentence ; ss. 413, 414, 415, 416, 418, 421, 427, 429 


Expenses of witnesses ; ss. 243, 247, 254, 312, 357 


False charge 
—compensation for ; s. 250 


False weights and measures 
—search for, and seizure of ; s. 153 


First information in 


—cognizable cases ; s. 154 
—non-cognizable cases ; s, 155 


First offender ; ss. 360, 361 
‘Fishery 

-——dispute regarding ; s. 147 
Foreign territory 

—offences committed in; s. 188 
Forms of summons ; s. 61 
Frivolous 


—accusation, compensation for ; s. 250 


Good behaviour 
—security for ; ss. 108, 109, 110 
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Government 

—appropriate, may grant pardon ; s. 432 
Government advocate 

——right to conduct prosecutions by ; s. 302 
Government scientific experts ; s. 293 
Government servant 

—service of summons on ; s. 66 

Guardian 


— of a minor complainant ; ss.-198, 199 


Habitual offenders 


—arrest of ; s. 41 

—security for good behaviour from ; s. 110 
High Court 

—conviction by, appeal against ;s, 379 
—definition of ; s. 2(e) 

—duty of superintendence over judicial magistrates ; s. 483 
— inherent powers of ; s. 28(1) 

—original criminal jurisdiction ; ss. 26, 28, 395 
—powers in confirmation cases ; ss. 367, 368 
——revisional jurisdiction ; ss. 392, 397, 402, 404 
Husband 

—complaint by ; s. 198 


Immovable property 


—dispute regarding possession, use of ; Ss. 145, 147 
—restoration of, possession of : s. 456 | 


` Jmpounding | > 


r 
—of documents ; s. 104 


Imprisonment 

—award of ; s5. 29, 31, 262(2) 

—commencement of ; s. 429(2) . 

—execution of sentence of ; s. 418 

—in default of compensation, fine, security ; ss. 29, 30, 122, 250, 345 
—place of imprisonment ; s. 417 

—set of against detention ; s. 428 

—suspension of, in default of fine ; s. 424 


Indian citizen 
—liability of, for offences committed without and beyond India ; s. 188 


Inducement 
—offer of, by police officer ; s. 316 


Information 

—hby police officer ; s. 174 
—by public ; s. 39 

—by village officers ; s. 40 
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Inherent powers 

—of High Court, saving of ; s. 482 

Injunction 

—in public nuisance cases ; ss. 142, 143 

— in urgent nuisance cases ; s. 144 

Innocent purchaser 

—compensation to, out of fine ; s. 357(1)(d) 
— payment to, out of money found on accused ; s. 453 
Inquest | | 

— by magistrates ; ss. 174, 176 

—by police ; s. 174 

Inquiry 

—adjournment of, pending commission ; s. 289 
—by magistrate into death ; s. 176 

—by police, at instance of magistrate ;s. 159 
—by police and complaint case ; s. 210 
—definition of ; s. 2(g) 

Insolvency 


—of surety ; s. 447 


Inspection 

—of weights and measures ; s. 153 
Interpretation 

—of evidence to accused or his pleader ; s. 279 
Interpreter 

—bound to interpret correctly ; s. 282 
Interrogatories 

—on commission ; s. 287 


Jail 

—appeal from ; ss. 383, 384 

—convict brought up for examination from ; s. 384(1)(5) 
— removal from civil to criminal ; s. 417 


Jammu and Kashmir 
—application of Code to; s. 1 
Joinder 


— of accused ; ss. 219, 223 
—of charges ; ss. 219, 220 
—of persons in security cases ; s. 116(5) 


Joint trial 
—of accused ; s. 219 
Judge 


—appointment of ; s. 9 
—difference in opinion of ; s. 392 
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—-personal disqualification of ; s. 479 
—prosecution of ; s. 197 

—successor of, exercise of powers by ; s. 35 
—trial of offence committed before himself ; s. 352 


Judgment 


—absence of party ; s. 317 
—alternation of ; s. 362 

—copy of ; ss. 363, 365, 382 
—delivery of ; s. 353 

—expunging of remarks from ; s. 482 
—in alternative ; s. 354(2) 

—in summary trials ; s. 263 
—language, contents ; s. 354 

—of appellate Court ; s. 387 

—of metropolitan magistrate ; s. 355 
—of sessions judge in trials ; s. 235 
—release of accused before ; s. 437(7) 
—translation of ; s. 364 


Judicial Magistrate 


—appointment of ; s. 11(2) 

— establishment of Courts of ; s. 11(1) 
—local jurisdiction of ; s. 14 
—sentences to be passed by ; s. 29 
—special ; s. 13 

—subordination of ; s. 15 
—withdrawal of cases ; s. 410 


Judicial proceeding 


—definition of ; s. 2(/) 
—in contempt cases ; s, 345 


Jurisdiction _ 
— in disputes as to land; s. 145 
—offences committed beyond ; s. 187 

— over juveniles ; s. 27 

—warrants, execution of, outside ; s. 78 


Juvenile offenders 


—jurisdiction over ; s. 27 
—release on probation ; s. 360 
—special reasons in cases of ; s. 361 


Language 

—of charge ; s. 211(6) 

—of courts ; s. 272 

— of evidence in inquiries and trials ; s. 277 

—of examination of accused ; s. 281 

—of judgment; s. 354 

—of record and judgment in summary trial ; s. 265 
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Legal aid 
—to accused ; s. 304(1) 
—rules by High Court for providing ; s. 304(2) 


Letters 
—search for, ss. 92, 93 - < ' a 

ç aS 
Levy = 


—of amount due on recognizance ; s. 450 
—of fine ; s. 421 

Libellous matter 

—destruction of ; s. 455 

Life imprisonment ; s. 433A 

Limitation 

—for suit to recover attached property ; s. 85 
—for taking cognizance ; ch. XXXVI 

— for warrant to recover maintenance ; s. 125(3) 
Local inquiry 

—under ch. X (ss. 145, 146, 147) ; s. 148(1) 


Local inspection 
—by judges and magistrates ; s. 310 
—in nuisance cases ; ss. 139, 140 


Local investigation 

—by police in cognizable cases ; s. 157 
Local jarisdiction 

—definition, of ; s. 2( D 


—offences committed beyond ; s, 187 
—place where offence triable ; ch, XXII 


Local law 
—not affected by Code ; s. 5 
Luntic ; ss. 198, 199, 320, 328, 339 


Magistrates, 

—a criminal Court ; s. 6 

—appointment of ; s. 11(1) 

offences triable by ; s. 26, sch. I, col. 6 
— sentence passed by ; s. 29 


Maintenance ; ss. 125, 126, 127 

Marriage 

_—offences against, prosecution for ; s. 198 
Married woman 

—enticing of, prosecution for, s. 198 


Medical practitioner 
— examination of accused, by ; ss. 53, 54 
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Medical witness 


—deposition of ; s. 291 


Memorandum 


—at the foot of a confession ; s. 164 


—of evidence ; ss. 274, 275: S H i ' 
Metropolitan area ; ss. 2, 8 i : n 
Metropolitan magistrate 

—a criminal court ; s. 6 

—appeal from ; s. 374(3) 

—appointment and powers of ; s. 16 

—judgment of ; s. 355 

—local limits of jurisdiction of ; s. 16 

—offences triable by ; ss. 26, 27 

—powers to order compensation ; s. 358 

—record of evidence by ; s. 281 

—reference to High Court ; s. 395(2) 

——sentences passed by ; s. 29 

—subordination of ; s. 19 

Military force ; ss. 130, 131, 132 

Minor 

—bond required from ; s. 448 

—complaint on Lehalf of ; ss. 198, prov. 
—composition on behalf of ; s. 320(4)(a) 


Minor offence 

—conviction for ; s. 222 < 
Mint 

—officers, deposition of ; s. 292 
Non-bailable offences 


—definition of ; s. 2(a) 
—list ; Sch. I, col. 5 


Non-cognizable case 
—definition of ; s. 2(/) 


Non-<cognizable offence 


—definition of ; s. 2(/) 

—informaition regarding ; s. 155 

——investigation into ; s. 155(2) 

—name and address of person committing ; s. 47 


Notice 
—to accused ; ss, 250, 385, 398, 401, 407, 446 
Nuisance 


——conditional order for removal of ; s. 133 
—local investigation in cases of ; s. 139 
—repetition or continuance of ; s. 143 
—temporary orders in urgent cases, of, s. 144 
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Oath 

—taking of evidence on ; s. 202(2) 

—no, to be administered to accused ; s. 313(2) 
Obstruction 

—removal of unlawful ; s. 133 

—to police officer, arrest for ; s. 41(1)(e) 
Offender 


—detention of, present in court ; s. 319 
—first, probation of ; s. 360 
— habitual security from ; s. 110 
— previously convicted, 

—abode of ; s. 360 

— address of ; s. 356 
—proclaimed, definition of ; s. 40(2)(ii) 
—pursuit of, into other jurisdiction ; s. 48 
Offensive occupation trade 


— as nuisance ; s. 133 


Officer in charge of police station 


—aceused, release of, or sending for of ; s. 169 

—arrest of proclaimed offenders ; s. 41 
—report of ; s. 58 

—bail, granting of ; ss, 436, 437, 441 

—definition of ; s 2(0) š 

—first information, recording of ; s. 154 

— investigation of offences by ; ss. 156, 157 

— order by, to produce documents ; s. 91 

—search by ; ss. 165, 166 

—unlawful assemblies, dispersing of, by ; ss. 129, 130 


Omission 

—to prepare charge ; ss, 464, 465 

—to state offences or particulars ; s. 215 
: t ; 

Open court 


—judgment, delivery of ; s. 353 
— proceedings to be held in ; s. 327 


Pardon ; ss. 306, 307, 308 
Perishable property 


— disposal of ; s. 145(8) 
—power to sell ; s. 449 


Perjury 
—prosecution for ; ss. 195, 308 
Permission 


—to conduct prosecution ; s. 302 
—to withdraw complaint ; s. 257 


Personal attendance 


—of accused, when dispensed with ; ss. 115, 205 
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Personal interest 
——of judges, magistrate ; s. 479 


Petty cases ; s. 376 


Petty offence 

—definition of ; s. 206(2) 
—special summons, s. 206(1) 

Plea of pardon 

—by approver ; s. 308 


Pieader 

—-appearance of for accused ; s. 303 
— definition of ; s. 2(q) 

—not to sit as magistrate ; s. 480 
Police diary 

— entries in, not evidence ; s. 172 


_ Police officers 


-—conducting prosecution ; s. 302 

—deputing subordinate, to arrest; s. 55 

— giving inducement to confess ; s. 163 
—powers of superior police officer ; s. 36 
—recording statements and confessions ; s. 164 
—seizure of suspected articles ; s. 102 

Police report 


—of investigation ; s. 168 
——QGreccumrence: s. 157 

—of suicides, inquest ; s. 174 

—to magistrates ; s. 173 ' 
Police station 


—definition of ; s. 2(s) 


Possession 

— disputes regarding ; s. 145 

—restoring, of immovable property ; s. 456 
Post office 

— letters in custody of ; ss. 92, 93 


Postponement 

-—of inquiry or trial ; s. 309 
— of issue of process ; s. 202 
Powers of High Court 
—inherent ; s. 482 


Powers of Executive Magistrate ; ss. 108, 109, 110, 145, 147 
Powers of Magistrates 

- conferment of ; s. 32 

= continuance, etc., of ; s. 33 
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Pregnant woman 
—postponement of death sentence ; s. 416 
Previous acquittal 


—bar to trial for same offence ; s. 300 

—proof of ; s. 298 

Previous conviction 

—charge as to ; s. 211(7) 

— commitment to sessions for ; s. 324 

—procedure in session trial ; s. 236 
—warrant cases ; s. 248(3) 

—proof of ; s. 298 


Previously convicted offenders 
—notifying address ; s. 356 
Private person 


—aid to another person ; s. 38 

—arrest by ; s. 43 

— assistance to magistrate and police ; s. 37 
— information by ; s. 39 

—mode of arrest by ; s. 43 ! 
—seizure by, of offensive weapons ; s. 52 
Private prosecutor 

` —permission to conduct prosecution ; s. 302 
Prebation 

—release on ; s. 360 

Procedure 

— in sessions trial; ch. XVIII - 

— in summary trial ; ch. XXI 

— in summons cases ; ch. XX 

_ —in warrant cases ; ch. XIX 

Process ; ss. 86, 91, 98, 105, 202, 243 
Process fees 

—payment of ; s. 204(4) 

Proclaimed offender ; ss. 40, 41, 43 
Proclamation 

—for absconding person ; s. 82 

—for unknown owner ; s. 457(2) 

—of order ; s. 134(2) 

Property 

——attachment of ; s. 83 

—destruction of libellous ; s. 455 
—<disposal of ; ch. XXXIV 

—search for, seizure of, stolen ; ss. 94, 102 
Prosecution 

—permission to conduct ; s. 302 
—sanction for ; ss. 195, 340 

— withdrawal from ; s. 321 
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Public ; ss. 37, 39 301, 

Public justice 

—prosecution for offences against ; s. 195(1)(b) 
Public nuisance ; ss. 133, 135, 138, 141, 142, 143 
Public place 

—definition of ; s. 133 

Public prosecutor ; ss. 24, 25, 199, 301, 302, 308, 321 
Public servants ; ss. 195, 197, 199, 297, 401 


Punishment 

—commutation of ; s. 433 

— maximum term of ; s. 31(2) 

—limits of ; ss. 28, 29 

Pursuit 

—of offender, escaping from custody ; s. 60 
—to any place in India ; s. 48 


Questions 
—to accused 
—putting of ; s. 313 
_—record of ; s. 218 
—to witness 
— in investigation ; s. 161 
—refusal to answer ; s. 349 


Re-call 

—of Witnesses, after framing of charge ; s. 246 

Receiver 

—appointment of ; ss. 83, 146 

Record ; ss. 164, 263, 265, 281, 345, 385, 386, 397, 401 
Reference ; ss. 122, 318, 322, 325, 392, 395, chap. XXVIII 


Registrar 

—when a civil court ; s. 347 

Release ; ss. 42, 169, 360, 389, 442 
Remand 

— on adjournment; s. 309 

—to police custody ; s. 167 

Remarks 

—as to demeanour of witnesses ; s. 280 
—expunging of, from judgment ; s. 482 
Remission 


—of sentence by Government ; s. 432 
— in contempt cases ; s. 348 


Residence 


— jurisdiction in maintenance cases ; s. 126 
—notifying of ; s. 356 
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Restoration 


—of abducted females ; s. 98 
—of attached property ; s. 85 
—of document ; s. 452 

—of property ; ss. 245(6)(a), 452 


Restraint 

—of arrested person ; s. 49 
— of complainant ; s. 171 
—of witnesses ; s. 171 
Retrail 


—by appellate court ; s. 386 
—by High Court in revision ; s. 401 
—for material error ; s. 464(2) 


Revenue Court 

—complaint by ; s. 195(3) 
Review - 
—by criminal court ; s. 362 
Revision 


—acquittal order ; s. 401(3) 

—audience of parties in ; s. 401(2) 

—bail order ; s. 439 

—by High Courts ; s. 397 

—by sessions judge ; ss. 397, 399 

—composition in ; s. 320(6) 

—difference of opinion on ; s. 401 

—enhance of opinion on ; s. 401 

—further inquiry in ; s. 398 > 

— release on probation ; s. 360 

— sentence, enhancement of ; s. 401 
—-suspension of ; 397 

—transfer or withdrawal ; s. 402 


Right of reply 
—of public prosecutor, s. 234 


Sale 


—by court, prohibition to purchase in, s. 481 


Sanction 

— Central or State Govt. ; ss. 132 
Savings ; s. 484 

Search ; ss. 47, 51, 97, 100, 101, 103, 165 
Search-warrants ; ss. 93, 94, 95, 97, 101 


Search without warrant 

—by magistrate ; s. 103 

—by police during investigation ; s. 165 
—for false weights ; s. 153 
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Security 

—delivery of property after taking ; s. 452(2) 
— for good behaviour ; ss. 108, 109, 110 
—for keeping the peace ; ss. 106, 107 
—order for, on issue of warrant ; s. 71 


Seizure 


—by police, 
—of false weights ; s. 153 
—offensive weapons ; s. 52 
—property on arrest; s. 51 _ 
—seditious matter ; s. 95 


Sentence 


—appeal against ; s. 377 
—award of, by courts ; s. 28 
—conimutation of ; s. 433 
—death, confirmation of ; s, 366 
—execution of ; s. 413 
—jmposition of ; s. 345 
—on pregnant woman ; s. 416 
— enhancement of, by appellate court ; s. 386 
—High Court ; s. 401 
—execution of, ch. XXXII 
—ijmprisonment in default of fine ; ss. 30, 429(2) 
—offender already sentenced for another offence ; s. 427 
— on convinctior of several offences ; s. 31 
—passing of ; ss. 248, 255 ‘ 
—escaped convicts ; s. 426 
—remission of, by Govt. ;`s. 432 
—submission of, to superior court; s. 360 
—suspension or remission of, s, 432 
—warrant for execution of ; s. 425 
—when magistrate cannot pass adequate sentence ; s. 323 


Set-off 
—of detention period against imprisonment ; s. 428 
Signature 


— by accused on statement ; s. 281 
-—by a complainant on statement ; s. 200 
—by court on judgment ; s. 353 
—summons ; s. 61 
—warrant; s. 70 
Special Courts ; s. 11 
Special Executive Magistrate ; ss. 21, 23 
Special Judicial Magistrate ; ss. 13, 14, 15 
Special jurisdiction and precedure 
—reservation of ; s. 5 
Special Metropolitan Magistrates ; s. 18 
Special rules of evidence 


—deposition of absconders ; s. 299 
—medical witnesses ; s. 291 
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— previous conviction or acquittal ; s. 298 
—report of Govt. scientific experts ; s. 293 
State 
—offences against, prosecution for ; s. 196 
i State Government ; ss. 7, 9, 20, 21, 24, 32, 34, 108, 132, 174, 187, 196, 197 
Statements 
— by accused before court/Police ; ss. 164, 281/162 
—by witnesses before police ; s. 162 
—inducements, offer of, for; s. 163 
Stay 


—of orders for disposal of property ; s. 454 
—of proceedings, when new charge requires sanctions ; s. 216(5) 


Stolen property ; ss. 41, 94, 102, 110, 223, 357, 453 
Stopping proceedings 
_—by magistrate ; s. 258 
—effect of ; s. 300 
Subdivision 
—definition of ; s. 2(¥) 
—existing, maintained ; s. 7(4) 
Sub-divisional Magistrate 
—appointment of ; s. 20(4) 
—power to hold inquests ; s. 174(4) 
—power to transfer cases ; s. 411 
—subordination of, to district magistrate ; s, 23 


Successor 


—of judge and magistrates ; s. 35 
Suicide 
— inquiry in, and report of ; s. 174 
Summary trials 
—appeals, from ; s. 376(d) 
—contempt cases ; s. 345 
—for false evidence ; s. 344 
—judgment in; s. 264 
—language of record and judgment ; s. 265 


—limit of imprisonment in ; s. 262(2) 
—offences triable in ; s. 260 
—power to magistrate to try; s. 260 
—procedure in ; s. 262(1) 

—record of ; ss. 263, 264 


Summons 
— affixing of ; s. 65 
— errors or omissions in ; s. 464 
—for offences beyond jurisdiction ; s. 187 
—form of; s. 61 
— issue of, in the first instance ; s. 204 
— in case of petty offences ; s.-206 
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—-service of, 
‘by post ; s. 69 
—mode of ; ss. 62. 63, 64, 65 
—on body corporate ; s. 63 
— on Government servants; s. 66 
— outside local limits ; s, 67 
—proof of ; s. 68 
—to nersons in security cases ; s. 113 
—s, 145 cases ; s. 145(9) 
-——produce documents ; s. 91 
—witness in Summons-cases ; s. 254(2)> 
—witness in warrant cases ; s. 244(2) 
——when persons cannot be found ; s. 64 
Summons case 
—definition of ; s. 2(w) 
—evidence how recorded ; s. 274 
——maintenance cases ; s. 126(2) 
—nuisance cases ; s. 138 
—-security proceedings ; s. 116(2) 
—generally ; ¢h. XX 
Superior police officer 
—powers of ; s. 36 
Supreme Court ; s. 406 


Sureties 

—appeal from vider rejecting ; s. 373 

— bonds, by ; ss. 436, 437, 438 ` 
—death or insolvency of; s. 447 
—discharge of ; ss. 123, 444 

—for peace and good behaviour ; s. 110 
— inquiry into fitness of ; s. 121(1) 
—rejection of ; s. 121 

Suspension 


—or remission of sentence ; ss. 432, 433 


Tank 

——fencing of; s. 133 

Telegraph Office ü 
— production of documents from ; ss. 92, 93 
Temporary order 

— in urgent cases of nuisance; s. 144 
Territorial divisions ; s. 7 

Theft 

— place of trial for ; s. 181(3) 

Third party 

—claims of, to attached property ; s. 84 
Trade 

-—prohibition or regulation of ; s. 133(1)(b) 
Transaction 

—offence in same ; ss. 220, 223 
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Transfer 

—application for, to trial court ; s. 407 

—does not affect powers conferred ; s. 33 

—of appeals to additional sessions judge ; s. 381 

—of cases by High Court ; s. 407 

—of cases by magistrates and sessions judges ; ss. 408. 411 
—of cases by Supreme Court; s. 406 

—of cases, on taking cognizance ; s. 192 


Translation 
—of judgment, to accused ; s. 363(2) 
Trial 
— before High Court; s. 474 
— before successor of magistrate ; s. 326 
—in court of session ; ss. 225-237 
—summons cases ; ss. 251-259 
—warrant cases ; ss. 238-250 
—joint trial ; ss. 184, 223 
—of offences; s. 4 
—of offences committed out of India ; s. 188 
—of offences committed by letter or telegram ; s. 182 
— place of ; ch. XIII 
—summary ; ss. 260-265 


Unlawful assemblies 
—dispersal of ; s. 129 

—by civil and military force ; ss. 129, 130 
—duty of commissioned military officers ; s. 131 
— duty of officer commanding troops ; s. 131 
—sanction to prosecute ; s. 132 
Urgent nuisance 
—temporary orders in; s. 144 
Village officers and police . 


—duty to report certain matters ; s. 40 
—inquest and report; s. 174 


Warrant ' e 


— for execution of sentences ; ss. 419 
—levy of fine, how executed ; ss. 421, 422 
—offence beyond local jurisdiction ; $. 187 
—recovery of maintenance arrears ; s. 125(3) 

— return of, on execution ; s. 430 

-—who may issue; s. 425 


Warrant case 

definition of ; s. 2(x) 

—trial of ; ch. XIX 

Warrant of arrest 

_—arrested person under, to be brought before the court ; s. 76 


—bailable warrants ; s. 71 
—by police procedure on arrest , s. 80 
—continuance of ; s. 70(2) 
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—form of ; s. 79(1) 

#_ directed to any person; s. 73 
—persons other than police ; s. 38 
—police-ofticers ; s. 74 

—cnforcement on ; s. 74 

—-execution of ; s. 77 

—-issue of, in first‘instance : s. 204 
-—lieu of summons ; s. 87 

—out of jurisdiction ; s. 78 

—of person acquitted ; s. 390 
—called on for security ; s. 113 


. Water 


—definition of ; s. 145(2) 
—dispute as to use of ; s. 147 


Way 

—obstruction in public ; s. 133 
Weights and measures 
—inspection of s. 153 

Well 

— fencing of ; s. 133 
Withdrawal 


—of charges ; s. 224 
— of summons-cases ; s. 257 


Witness 

—accused person whether competent ; s. 315 P 
—commission to examine ; ss. 284-288 

— examination of defence ; s. 234 à 


—examination of prosecution ; s. 231 
—expenses of, payment of ; $. 312 
-—in s. 145 proceedings ; s. 145(9) 

—recall of; s. 217 

—refusing- to answer questions ; s. 349 

—summoning of, by Court; s. 311 
—in summons-cases z s, 254 ° 
—warrant-cases ; s. 244 ` 


Woman — >, 
—death sentence on ; s. 416 

—restoration of abducted ; s. 98 

—seerch of ; s. 51(2) 

Written statement 

—of accused, at trial; s. 247 

—of accused in s. 145 proceedings ; s. 145(1), (4) 
Wrongful confinement 

—search of persons in ; s. 97 


Youthful offender 
—sentence on ; s. 360 
—trial of; s. 27 
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THE INDIAN PENAL CODE 


Arrangement of Sections 


CHAPTER I 
INTRODUCTION 
PREAMBLE 
SECTION 
iP Title and extent of operation of the Code 
2. Punishment of offences committed within India 
3. Punishment of offences committed beyond, but which by law may 
be tried within, India 
4. Extension of Code to extra-territorial offences 
5. Certain laws not to be affected by this Act 
CHAPTER II 
GENERAL EXPLANATIONS 
6. Definitions in the Code to be understood subject to exceptions 
7. Sense of expression once explained 
8. Gender 
9. Number 
10. “Man”/“Woman” 
11. “Person” 
2. “Public” 
13. [Omitted] 
14. ‘Servant of Government” 
15. [Omitted] 
16. [Omitted] 
17. “Government” 
18. “India” 
19. “Judge” 
20. “Court of Justice” 
21.  ‘‘Public servant” 
22.  ‘‘Movable property” 
23. ‘Wrongful gain”, “Wrongful loss’/Gaining wrongfully/Losing 
wrongfully 
24. “Dishonestly” 
25.  ‘“‘Fraudulently”’ 


PAGE 


N = 


T+. Q) G Q Q) Q) G G 2 29 N) N 2) 2) N N bo 


Q AN 


li 


INDIAN PENAL CODE 


SECTION 
26. “Reason to believe” 
27 Property in possession of wife, clerk or servant 
28. ‘‘Countenfent’ 
29. “Document” 
30. ‘*Valuable security” 
31. “A will’ 
32. Words referring to acts include illegal omissions 
23, “Aet Omission” 
34. Acts done by several persons in furtherance of common intention 
35. When such an act is criminal by reason of its being done with a 

criminal knowledge or intention 
36. Effect caused partly by act and partly by omission 
37. Co-operation by doing one of several acts constituting an offence 
38. Persons concerned in criminal act may be guilty of different 

offences 
39. “Voluntarily” 
40. “Offence” 
41. “Special law” 
42. “Local law” 
43. ““Tllegal”/“Legally bound to do” 
44. “Injury” 
=, “Life” 
46. “Death” 
47. “Animal” 
48. “Vessel” 
æ “Yearn Month” 
50. “Section” 
|. “Oai 
52. “Good faith” 
52A. “Harbour” 

CHAPTER Ill 
OF PUNISHMENTS 

53. ““Punishments” 
53A. Construction of reference to transportation 
54, Commutation of sentence of death 
55. Commutation of sentence of imprisonment for life 
55A. Definition of “appropriate Government” 
56. [Omitted] 
57. Fractions of terms of punishment 
58. [Omitted] 
59. [Omitted] 
60. Sentence may be (in certain cases of imprisonment) wholly or partly 


rigorous or simple 


PAGE 


ON ON ON ON ON QA QA NN 


NNA 


N OO OO QO O0 QO QO OO œ œ OO O oo ~] ~) ~) 


ARRANGEMENT OF SECTIONS 


SECTION 

61. [Omitted] 

62. [Omitted] 

63. Amount of fine 

64. Sentence of imprisonment for non-payment of fine 

65. Limit to imprisonment-for non-payment of fine, when imprisonment 
and fine awardable 

66. Description of imprisonment for non-payment of fine 

67. Imprisonment for non-payment of fine, when offence punishable 
with fine only 

68. Imprisonment to terminate on pavment of fine 

69. ` Sa of imprisonment on payment of proportional part of 

ne 

70. Fine Jeviable within six years, or during imprisonment/Death not 
to discharge property from liability 

71. Limit of punishment of offence made up of several offences 

72. Punishment of person guilty of one of several offences, the judg- 
ment stating that it is doubtful of which 

73. Solitary confinement 

74. Limit of solitary confinement 

75. Enhanced punishment for certain offences under Chapter XII or 
Chapter XVII after previous conviction 

CHAPTER IV 
GENERAL EXCEPTIONS 

76. Act done by a person bound, or by mistake of fact believing him- 
self bound, by law 

77. Act of Judge when acting judicially 

78. Act done pursuant to the judgment or order of Court 

79. Act done bya person justified, or by mistake of fact believing 
himself justified, by law 

80. Accident in doing a lawful act 

81. Act likely to cause harm, but done without criminal intent, and to 
prevent other harm 

82. Act ofa child under seven years of age 

83. Act of a child above seven and under twelve of immature under- 
standing 

84. Act of a person of unsound mind 

85. Act ofa person inéapable of judgment by reason of intoxication 
caused against his will 

86. Offence requiring a particular intent or knowledge committed by 
one who is intoxicated 

87. Act not intended and not known to be likely to cause death or 
grievous hurt, done by consent 

88. Act not intended to cause death, done by consent in good faith for 
person’s benefit 

89. Act done in good faith for benefit of child or insane person, by or 


by consent of guardian 
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SECTION 


90. 


107. 
108. 
108A. 
109. 


110. 


"pI. 
ps 


HiS. 


114. 
mS 


Consent known to be given under fear or misconception/conseot of 
insane person/consent of child 

Exclusion of acts which are offences independently of harm caused 
Act done in good faith for benefit of a person without consent 
Communication made in good faith 

Act to which a person is compelled by threats 

Act causing slight harm 


Of the right of private defence 


Things done in private defence 

Right of private defence of the body and of property 

Right of private defence against the act of a person of unsound 
mind, etc. 

Acts against which there is no right of private defence/Extent to 
which the right may be exercised ` 

When the right of private defence of the body extends to causing 
death 

When such right extends to causing any harm other than death 
Commencement and continuance of the right of private defence of 
the body 

p the right of private defence of property extends to causing 
deat 

When such right extends to causing any harm other than death 
Commencement and continuance of the right of private defence of 
property : } 

Right of private defence against deadly assault when there is risk of 
harm to innocent person 


CHAPTER V 
OF ABETMENT 


Abetment of a thing 

Abettor 

Abetment in India of offences outside India 

Punishment of abetment if the act abetted is committed in conse- 
quence and where no express provision is made for its punishment 
Punishment of abetment if person abetted does act with different 
intention from that of abettor 

Liability of abettor when one act abetted and different act done 
Abettor when liable to cumulative punishment for act abetted and 
for act done 

Liability of abettor for an effect caused by the act abetted different 
from that intended by the abettor 

Abettor present when offence is committed 

Abetment of offence punishable with death or imprisonment for life— 
if offence not committed/if act causing harm be done in conse- 
quence 
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SECTION PAGE 


116. Abetment of offence punishable with imprisonment-—if offence be 
not committed/if abettor or person abetted be a public servant 


whose duty it is to prevent offence 23 
117. Abetting commission of offence by the public or by more than ten 
persons 24 


118. Concealing design to commit offence punishable with death or 
imprisonment for life/if offence be committed/if offence be not 
committed — 24 

119. Public servant concealing design to commit offence which it is his 
duty to prevent/if offence be committed/if offence be punishable 


with death, etc./if offence be not committed 24 
120. Concealing design to commit offence punishable with imprisonment 
—if offence be committed/if offence be not committed 25 
CHAPTER VA 
CRIMINAL CONSPIRACY 
120A. Definition of criminal conspiracy 25 
120B. Punishment of criminal conspiracy 23 
CHAPTER VI 


OF OFFENCES AGAINST THE STATE 


121. Waging, or attempting to wage war, or abetting waging of war, 

against the Government of India 26 
121A. Conspiracy to commit offences punishable by section 121 26 
122. Collecting arms, etc., with intention of waging war against the 


Government of India | 26 
123. Concealing with intent to facilitate design to wage war 26 
124. Assaulting President, Governor, etc., with intent to compel or 

restrain the exercise of any lawful power 26 
124A. Sedition 27 
125. Waging war against any Asiatic power in alliance with the Govern- 

ment of India 27 
126. Committing depredation on territories of power at peace with the 

Government of India 21 
127. Receiving property taken by war or depredation mentioned in 

sections 125 and 126 27 
128. Public servant voluntarily allowing prisoner of State or war to 

escape 27 
129. Public servant negligently suffering such prisoner to escape w 
130. Aiding escape of, rescuing or harbouring such prisoner 28 

CHAPTER VII 


OF OFFENCES RELATING TO THE ARMY, NAVY AND AIR FORCE 


131. Abetting mutiny, or attempting to seduce a soldier, sailor or airman 
from his duty 28 
132. Abetment of mutiny, if mutiny is committed in consequence thereof 28 
133. Abetment of assault by soldier, sailor or airman on his superior 
officer, when in execution of his office 28 
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SECTION PAGE 
134. Abetment of such assault, if the assault is committed 28 
135. Abetment of desertion of soldier, sailor or airman 28 
136. Harbouring deserter 29 
137. Deserter concealed on board merchant vessel through negligence of 

master 29 
138. Abetment of act of insubordination by soldier, sailor or airman 29 
138A. [Omitted] 29 
139. Persons subject to certain Acts 29 
140. Wearing garb or carrying token used by soldier, sailor or airman 29 

CHAPTER VIII 
OF OFFENCES AGAINST THE PUBLIC TRANQUILLITY 

141. Unlawful assembly 29 
142. Being member of unlawful assembly 30 
143. Punishment 30 
144. Joining unlawful assembly, armed with deadly weapon 30 
145. Joining or continuing in unlawful assembly, knowing it has been 

commanded to disperse 30 
146. Rioting 30 
147. Punishment for rioting 30 
148. Rioting, armed with deadly weapon 30 
149. Every member of unlawful assembly guilty of offence committed 

in prosecution of common object 31 
150. Hiring, or conniving at hiring, of person to join unlawful assembly 31 
151. Knowingly joining or continuing in assembly of five or more 

persons after it has been commanded to disperse 31 
152. Assaulting or obstructing public servant when suppressing riot, etc. 31 
153. Wantonly giving provocation with intent to cause riot—if rioting 

be committed/if not committed 31 
153A. Promoting enmity between different groups on grounds of religion, 

race, place of birth, residence, language, etc., and doing acts pre- 

judicial to maintenance of harmony/Offence committed in place of 

worship, etc. 31 
153B. Imputations, assertions prejudicial to national integration 32 
154. Owner or occupier of land on which an unlawful assembly is held = 33 
155. Liability of person for whose benefit riot is committed 33 
156. Liability of agent of owner or occupier for whose benefit riot is 

committed 33 
157. Harbouring persons hired for an unlawful assembly 33 
158. Being hired to take part in an unlawful assembly or riot/or to go 

armed 33 
159. Affray 34 
160. Punishment for committing affray 34 


ARRANGEMENT OF SECTIONS 


SECTION 


161. 
162. 
163. 
164. 


165. 


165A. 
166. 
167. 


168. 
169. 
170. 
Tr 


171A. 
171B. 
171C. 
171D. 
1715. 
IAF. 
1716. 
171H. 
171-1. 


172. 
1757 


174. 
175. 


CHAPTER IX 
OF OFFENCES BY OR RELATING TO PUBLIC SERVANTS 


Public servant taking gratification other than legal remuneration 
ın respect of an official act 

Taking gratification, in order, by corrupt or illegal means, to 
influence public servant 

Taking gratification for exercise of personal influence with public 
servant 

Punishment for abetment by public servant of offences defined in 
section 162 or 163 

Public servant obtaining valuable thing, without consideration, from 
person concerned in proceeding or business transacted by such pub- 
lic servant 

Punishment for abetment of offences defined in section 161 or sec- 
tion 165 

Public servant disobeving law, with intent to cause injury to any 
person 

Public servant framing an incorrect document with intent to cause 
injury 

Public servant unlawfully engaging in trade | 

Public servant unlawfully buying or bidding for property 
Personating a public servant 

Wearing garb or carrying token used by public servant with fraudu- 
lent intent 


CHAPTER IXA 
OF OFFENCES RELATING TO ELECTIONS 


“Candidate”, “Electoral right” defined 

Bribery - 

Undue influence at elections 

Personation at elections 

Punishment for bribery 

Punishment for undue influence or personation at an election 
False statement in connection with an election 

Illegal payments in connection with an election 

Failure to keep election accounts 


CHAPTER X 
OF CONTEMPTS OF THE LAWFUL AUTHORITY OF PUBLIC SERVANTS 


Absconding to avoid service of summons or other proceeding 
Preventing service of summons or other proceeding, or preventing 


publication thereof 
Non-attendance in obedience to an order from public servant 


Omission to produce document to public servant by person 
legally bound to produce it 
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SECTION PAGE 
176. Omission to give notice or information to public servant by person 

legally bound to give it 
177. Furnishing false information 40 
178. Refusing oath or affirmation when duly required by public servant 

to make it 41 
179. Refusing to answer public servant authorised to question 41 
180. Refusing to sign statement 41 
181. False statement on oath or affirmation to public servant or person 

authorized to administer an oath or affirmation 41 
182. False information with intent to cause public servant to use his law- 

ful power to the injury of another person 42 
183. Resistance to the taking of property by the lawful authority of a 

public servant 42 
184. Obstructing sale of property offered for sale by authority of public 

servant 42 
185. Illegal purchase or bid for property offered for sale by authority of 

public servant l : ; 42 
186. Obstructing public servant in discharge of public functions 43 
187. Omission to assist public servant when bound by law to give assis- 

tance 43 
188. Disobedience to order duly promulgated by public servant 43 
189. Threat of injury to public servant 43 
190. Threat of injury to induce person to refrain from applying for pro- 

tection to public servant 44 

CHAPTER XI 
OF FALSE EVIDENCE AND OFFENCES AGAINST PUBLIC JUSTICE 

191. Giving false evidence 44 
192. Fabricating false evidence 44 
193. Punishment for false evidence 45 


194. Giving or fabricating false evidence with intent to procure convic- 

tion of capital offence/if innocent person be thereby convicted 

and executed 45 
195. Giving or fabricating false evidence with intent to procure convic- 

tion of offence puhishable with imprisonment for life or imprison- 


ment 45 
196. Using evidence known to be false 46 
197. Issuing or signing false certificate 46 
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The 


Indian Penal Code 
[45 of 1860] 


CHAPTER I 
INTRODUCTION 


Preamble. 


Whereas it is expedient to proyide a general Penal Code for India; It is enacted 
as follows : — ' 


Title and extent of operation of the Code. 


1. This Act shall be called the Indian Penal Code, and shall extend to the 
whole of India except the State of Jammu and Kashmir. 


Punishment of offences committed within India. 
2. Every person shall be liable punishment under this Code and not otherwise 
for every act or omission contrary to the provisigos thereof, of which he 
shall be guilty within India. i a x 
Jt, . oy ioe 
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Ponishment of a. committed beyond, but which by law may Be tried within, 
India. 


3. Any person liable, by any Indian law, to be tried for an offence committed 

beyond India shall be dealt with according to the provisions of this Code for 
any act committed beyond India in the same manner as if such act had been 
committed within India. 


Extension of Code to extra-territorial offences. 
4. The provisions of this Code apply also to any offence committed by— 


(1) any citizen of India in any place without and beyond India ; 
(2) any person on any ship or aircraft registered in India wherever it may 
be. I 9 
Explanation : In this section the word ‘‘offence’”’ includes every act committed 
outside India which, if committed in India, would be punishable under this 
Code. 


Illustration 


A, who is a citizen of India, commits a murder in Uganda. He can be tried and convicted of 
murder in any place in India in which he may be bound. 


“ 
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Certain laws not to be affected by this Act. 


5. Nothing in this Act shall affect the provisions of any Act for punishing 
mutiny and desertion of officers, soldiers, sailors or airmen in the service of 
the Government of India or the provisions of any special or local law. 


CHAPTER II 
GENERAL EXPLANATIONS 


Definitions in the Code to be understood subject to exceptions. 

6. Throughout this Code every definition of an offence, every penal provision, 
and every illustration of every such definition or penal provision, shall be 

understood subject to the exceptions contained in the Chapter entitled “General 

Exceptions”, though those exceptions are not repeated in such definition, penal 

provision, or illustration. 


Illustrations 


(a) The sections, in this Code, which contain definitions of offences, do not express that a child 
under seven years of age cannot commit such offences ; but the definitions are to be understood 
subject to the general exception which provides that nothing shall be an offence which is done 
by a child under seven years of age. 


(b) A, a police officer, without warrant, apprehends Z, who has committed murder. Here A 
is not guilty of the offence of wrongful confinement ; for he was bound by law to apprehend Z, 
and therefore the case falls within the general exception which provides that ‘‘nothing is an 
offence which is done by a person who is bound by law to do it”. 

Sense of expression once explained. 


7. Every expression which is explained in any part of this Code, is used in 
every part of this Code in conformity with the explanation. 


Gender. 
8. The pronoun “he” and its derivatives are used of any person, whether 
male or female. 


Number. l 4 

9. Unless the contrary appears from the context, words importing the singular 
number include the plural number, and words importing the plural number 

include the singular number. 

“Man”/“Woman”. 


10. The word “man” denotes a male human being of any age: the word 
“woman” denotes a female human being of any age. 


“Person”. 

11. The word “person” includes any company or association or body of 
persons, whether incorporated or not. 

“Public”. 

12. The word “public” includes any class of the public or any community. 


Definition of “Queen”. 
13. [Omitted] 


“Servant of Government”. 

14. The words ‘‘servant of Government” denote any officer or servant conti- 
nued, appointed or employed in India by or under the authority of 

Government. 
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Definition of “British India”. 
15. [Omitted] 


Definition of “Government of India”. 
16. [Omitted] 


“Government”. 


17. The word “Government” denotes the Central Government or the 
Government of a State. 

“India”. 

18. “India means the territory of India excluding the State of Jammu and 
Kashmir. 


“Judge”. 
19. The word “Judge” denotes not only every person who is officially 

designated as a Judge, but also every person, — 
who is empowered by law to give, in any legal proceeding, civil or criminal, 
a definitive judgment, or a judgment which, if not appealed against, would 
be definitive, or a judgment which, if confirmed by some other authority, 
would be definitive, or 
who is one of a body of persons, which body of persons is empowered by 
law to give such a judgment. : ‘ 

Illustrations 

(a) A Collector exercising jurisdiction in a suit under Act 10 of 1859, is a Judge. 


(b) A Magistrate exercising jurisdiction in respect of a charge on which he has power to. 
sentence to fine or imprisonment, with or without appeal, is a Judge. 


(c) A member of a panchayat which has power, under Regulation VII, 1816, of the Madras 
Code, to try and determine suits, is a Judge. 

(d) A Magistrate exercising jurisdiction in respect of a charge on which he has power only to 
commit for trial to another Court, is not a Judge. 


“Court of Justice”. 5 

20. The words “Court of Justice” denote a Judge who is empowered by law 
to act judicially alone, or a body of Judges whichis empowered by law to 

act judicially as a body, when such Judge or body of Judges is acting judicially. 


' Illustration 


A panchayat acting under Regulation VII, 1816, of the Madras Code, having power to try and 
determine suits, is a Court of Justice. 


“Public servant”. ’ 

21. The words “public servant” donote a person falling under any of the 
descriptions hereinafter following, namely :— ` 

[Clause first omitted] 

Second—Every Commissioned Officer in the Military, Naval or Air Forces of 

India ; | ; 

Third—FEvery Judge including any person empowered by law to discharge, 

whether by himself or as a member of any body of persons, any adjudicatory 

functions ; 

Fourth—Every officer of a Court of Justice (including a liquidator, receiver or 

commissioner) whose duty it is, as such officer, to investigate or report on 

any matter of law or fact, or to make, authenticate, or keep any document, 

or to take charge or dispose of any property, or to execute any judicial process, 
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or to administer any oath, or to interpret, or to preserve order in the Court, 
and every person specially authorized by a Court of Justice to perform any of 
such duties ; 

Fifth—Every juryman, assessor, or member of a panchayat assisting a Court 
of Justice or Public servant ; 


Sixth—Every arbitrator or other person to whom any cause or matter has been 
referred for decision or report by any Court of Justice, or by any other compe- 
tent public authority ; 

Seventh—Every person who holds any office by virtue of which he is empowered 
to place or keep any person in confinement ; 


Eighth—Every officer of the Government whose duty it is, as such officer, to 
prevent offences, to give information of offences, to bring offenders to justice, 
er to protect the public health, safety or convenience ; 


Ninth—FEvery officer whose duty it is, as such officer, to take, receive, keep or 
expend any property on behalf of the Government, or to make any survey, 
assessment or contract on behalf of the Government, or to execute any revenue- 
process, or to investigate, or to report, on any matter affecting the pecuniary 
interests of the Government, or to make, authenticate or keep any document 
relating to the pecuniary interests of the Government, or to prevent the infrac- 
tion of any law of the protection of the pecuniary interests of the Government ; 


Tenth—Every officer whose duty it is, as such officer, to take, receive, keep or 
expend any property, to make any survey or assessment or to levy any rate or 
tax for any secular common purpose of any village, town or district, or to make, 
authenticate or keep any document for the ascertaining of the rights of the 
people of any village, town or district ; 


Eleventh—Every person who holds any office in virtue of which he is empowered 
to prepare, publish, maintain or revise an electoral roll or to conduct an election 
or part of an election ; 


Twelfth—Every person— 


(a) in the service or pay of the Government or remunerated by fees or 
commission for the performance of any public duty by the Government ; 
(b) in the service or pay of a local authority, a corporation established by 
or under a Central, Provincial or State Act ora Government company 
as defined in section 617 of the Companies Act, 1956 (1 of 1956). 
Illustration 
A Municipal Commissioner is a public servant. 


Explanation 1 : Persons falling under any of the above descriptions are public 
servants, whether appointed by the Government or not. 


Explanation 2: Wherever the words “public servant”? occur, they shall be 
understood of every person who is in actual possession of the situation of a 
public servant, whatever legal defect there may be in his right to hold that 
situation. 

Explanation 3 : The word ‘‘election” denotes an election for the purpose of 
selecting members of any legislative, municipal or other public authority. of 
whatever character, the method of selection to which is by, or under, any law 
prescribed as by election. 


“€ ‘Movable property”. 


22. The words “movable property” are intended to include corporeal property 
of every description, except land and things attached to the earth or perma- 
nently fastened to anything which is attached to the earth. 


Secs. 23 - 29 GENERAL EXPLANATIONS 5 


“Wrongful gain’’/‘‘Wrongful loss”. 


2. “Wrongful gain” is the gain by unlawful means of property to which the 
person gaining is not legally entitled. 


‘Wrongful loss” is the loss by unlawful means of property to which the person 
losing it is legally entitled. 


Gaining wrongfully/Losing wrongfully. 

A person is said to gain wrongfully when such person retains wrongfully, as 
well as when such person acquires wrongfully. A person is said to lose wrong- 
fully when such person is wrongfully kept out of any property, as well as when 
such person is wrongfully deprived of property. 


‘*Dishonestly”’. 


24. Whoever does anything with the intention of causing wrongful gain to one 
. person or wrongful loss to another person, is said to do that thing 
“*dishonestly”’: 


“Fraudulently”. 


25. A person is said to do a thing fraudulently if he does that thing with intent 
to defraud but not otherwise. 


“Reason to believe”. 


26. A person is said to have “reason to believe” a thing, if he has sufficient 
cause to believe that thing but not otherwise. 


Property in possession of wife, clerk or servant. 


27. When property is in the possession of a person’s wife, clerk or servant, on 
account of that person, it is in that person’s possession within the meaning 
of this Code. 


Explanation : A person employed temporarily or on a particular occasion in the 
capacity of a clerk or servant, is a clerk or servant within the meaning of this 
section. i ; 


“Counterfeit”. 


28. A person is said to “counterfeit” who causes one thing to resemble another 
thing, intending by means of that resemblance to practice deception, or 
knowing it to be likely that deception will thereby be practised. , 


Explanation 1 : It is not essential to counterfeiting that the imitation should be 
exact. 


Explanation 2: When a person causes one thing to resemble another thing, and 
the resemblance is such that a person might be deceived thereby, it shall be 
presumed, until the contrary is proved, that the person so causing the one thing 
to resemble the other thing intended by means of that resemblance to practise 
deception or knew it to be likely that deception would thereby be practised. 


“Document”. 


29. The word '“document” denotes any matter expressed or described upon any 
substance by means of letters, figures, or marks, or by more than one of 
those means, intended to be used, or which may be used, as evidence of that 


matter. 
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Explanation 1 : It is immaterial by what means or upon what substance the 
letters, figures or marks are formed, or whether the evidence is intended for, or 
may be used in, a Court of Justice, or not. 


Illustrations 


A writing expressing the terms of a contract, which may be used as evidence of the contract, is a 
document. 

A cheque upon a banker is a document. 

A power-of-Attorney is a document. 

A map or plan which is intended to be used or which may be used as evidence, is a document. 
A writing containing directions or instructions is a document. 


Explanation 2: Whatever is expressed by means of letters, figures or marks as 

explained by mercantile or other usage, shall be deemed to be expressed by such 

letters, figures or marks within the meaning of this section, although the same 

may not be actually expressed. 
Illustration 


A writes his name on the back of a bill of exchange payable to his order. The meaning of the 
endorsement, as explained by mercantile usage, is that the bill is to be paid to the holder. The 
endorsement is a document, and must be construed in the same manner as if the words ‘‘pay to 
the holder” or words to that effect had been written over the signature. 


“Valuable security”. 


30. The words “valuable security” denote a document which is, or purports 

to be, a document whereby any legal right is created, extended, transferred, 
restricted, extinguished or released, or whereby any person acknowledges that 
he lies under legal liability, or has not a certain legal right. 


Illustration 


A writes his name on the back of a bill of exchange. As the effect of this endorsement is to 


transfer the right to the bill to any person who may become the lawful holder of it, the endorse- 
ment is a ‘‘valuable security”. 


“ À will”. 
31. The words ‘‘a will’? denote any testamentary document. 


Words referring to acts include illegal omissions. 


32, In every part of this Code, except where a contrary intention appears from 
the context, words which refer to acts done extend also to illegal omission. 


“ Act” /“Omission”. 


33. The word “act” denotes as well as series of acts as a single act ; the word 
“omission” denotes as well a series of omissions as a single omission. 


Acts done by several persons in furtherance of common intention. 


34. When a criminal act is done by several persons in furtherance of the 
common intention of all, each of such persons is liable for that act in the 
same manner as if it were done by him alone. 


When such an act is criminal by reason of its being done with a criminal know- 
ledge or intention. 


35. Whenever an act, which is criminal only by reason of its being done with a 
criminal knowledge or intention, is done by several persons, each of such 
persons who joins in the act with such knowledge or intention is liable for the 


act in the same manner as if the act were done by him alone with that 
knowledge or intention. 
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Effect caused partly by act and partly by omission. 


36. Wherever the causing of a certain effect, or an attempt to cause that effect, 
by an act or by an omission, is an offence, it is to be understood that the 


s of that effect partly by an act and partly by an omission is the same 
offence. 


Illustration 
A intentionally causes Z’s death, partly by illegally omitting to give Z food, and partly by 
beating Z. A has committed murder. 
Co-operation by doing one of several acts constituting an offence. 


37. When an offence is committed by means of several acts, whoever inten- 
tionally co-operates in the commission of that offence by doing any one of 
those acts, either singly or jointly with any other person, commits that offence. 


Illustrations 


(a) A and B agree to murder Z by severally and at ditferent times giving him small doses of 
poison. A and B administer the poison according to the agreement with intent to murder Z. 
Z dies from the effects of the several doses of poison so administered to him. Here A and B 
intentionally co-operate in the commission of murder and as each of them does an act by which 
the death is caused, they are both guilty of the offence though their acts are separate. 


(b) A and B are joint jailors, and as such have the charge of Z, a prisoner, alternately for six 
hours at a time. A and B, intending to cause Z’s death, knowingly co-operate in causing that 
effect by illegally omitting, each during the time of his attendance, to furnish Z with food 
supplied to them for that purpose. Z dies of hunger. Both A and B are guilty of the murder 
of Z. 


(c) A, a jailor, has the charge of Z, a prisoner. A intending to cause Z’s death, illegally omits 
to supply Z with food ; in consequence of which Z is much reduced in strength, but the starva- 
tion is not sufficient to cause his death. A is dismissed from his office, and B succeeds him. 
B, without collusion or co-operation with A, illegally omits to supply Z with food, knowing 
that he is likely thereby to cause Z’s death. Z dies of hunger. B is guilty of murder, but, as A 
did not co-operate with B. A is guilty only of an attempt to commit murder. 


Persons concerned in criminal act may be guilty of different offences. 


38. Where several persons are engaged or concerned in the commission of a 
criminal act, they may be guilty of different offences by means of that act. 


Illustration 


A attacks Z under such circumstances of grave provocation that his killing of Z would be only 
culpable homicide not amounting to murder. B, having ill-will towards Z and intending to kill 
him, and not having been subject to the provocation, assists A in killing Z. Here though A and 
B are both engaged in causing Z’s death. B is guilty of murder, and A is guilty only of culpable 
homicide. l | 


“Voluntarily”. 


39. A person is said to cause an effect “voluntarily?” when he causes it by 
means whereby he intended to cause it, or by means which, at the time of 
empolying those means, he knew or had reason to believe to be likely to cause it. 


Illustration 


A sets fire, by night, to an inhabited house in a large town, for the purpose of facilitating a 
robbery and thus causes the death of a person. Here, A may not have intended to cause death ; 
and may even be sorry that death has been caused by his act ; yet, if he knew that he was likely 
to cause death, he has caused death voluntarily. 


“Offence”. 


40. Except in the Chapters and sections mentioned in clauses 2 and 3 of this 

section, the word ‘‘offence” denotes a thing made punishable by this Code. 
In Chapter IV, Chapter VA and in the following sections, namely, sections 64, 
G Gy G7, 71, 109, 110, 112, 114; 115, 16, 117, 187, 194, 195, 203, 211, 213, 
214, 221, 222, 223, 224, 225, 327, 328, 329, 330, 331, 347, 348, 388, 389 and 
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445, the word “‘offence’’ denotes a thing punishable under this Code, or under 
any special or local law as hereinafter defined. 

And in sections 141, 176, 177, 201, 202, 212, 216 and 441, the word “‘offence’’ 
has the same meaning when the thing punishable under the special or local law 
is punishable under such law with imprisonment for a term of six months or 
upwards, whether with or without fine. 


“Special law”. 
41. A “special law” is a law applicable to a particular subject. 


“Local law”. 
42. A “local law” is a law applicable only to a particular part of India. 


“Illegal’’/“Legally bound to do”. 

43. The word “illegal” is applicable to everything which is an offence or which 
is prohibited by law, or which furnishes ground for a civil action: and a 

person is said to be “‘legally bound to do” whatever it is illegal in him to omit. 


“Injury”. 

44, The word “‘injury’ denotes any harm whatever illegally caused to any 
person, in body, mind, reputation or property. 

“Life”. 

45. The word “‘life’’ denotes the life of a human being, unless the contrary 
appears from the context. 


“Death”. 
46. The word “death” denotes the death of a human being unless the contrary 
appears from the context. 


“ Animal”. 
47. The word “animal” denotes any living creature, other than a human being. 


“Vessel”. 
48. The word ‘‘vessel’’ denotes anything made for the conveyance by water of 


human beings or of property. 


“Year”/“Month”. 
49. Wherever the word “year” or the word “month” is used, it is to be under- 
stood that the year or the month is to be reckoned according to the British 


calendar. 


“Section”, 
50. The word “‘section” denotes one of those portions of a Chapter of this 
Code which are distinguished by prefixed numeral figures. 


“Gath”. 

51. The word “‘oath”’ includes a solemn affirmation substituted by law for an 
oath, and any declaration required or authorized by law to be made before 

a public servant or to be used for the purpose of proof, whether in a Court of 

Justice or not. 


“Good faith”. 


52. Nothing is said to be done or believed in ‘‘good faith” which is done or 
believed without due care and attention. 


Secs. 52A - 55 OF PUNISHMENTS 9 


“Harbour”. 


52A. Except in section 157, and in section 130 in the case in which the har- 
bour is given by the wife or husband of the person harboured, the word 


“harb our” includes the supplying a person with shelter, food, drink, money, 


"= 


clothes, arms, ammunition or means of conveyance, or the assisting a person 
by any means, whether of the same kind as those enumerated in this section or 
not, to evade apprehension. 


CHAPTER III 
OF PUNISHMENTS 


Punishments. 
53. The punishments to which offenders are liable under the provisions of this 
Code are— 

First—Death ; 

Secondly—Imprisonment for life ; 

[ Thirdly—Omitted ;] 

Fourthly—Imprisonment, which is of two descriptions, namely :— 
(1) Rigorous, that is, with hard labour ; 
(2) Simple ; | 

Fifthly—Forfeiture of property ; 

Sixthly—Fine. 


Construction of reference to transportation. 
53A. (1) Subject to the provisions of sub-section (2) and sub-section (3), any 
reference to “‘transportation for life’’ in any other law for the time being 
in force or in any instrument or order having effect by virtue of any such law 
or of any enactment repealed shall be construed as a reference to “‘imprison- 
ment for life”. F 
(2) In every case in which a sentence of transportation for a term has been 
passed before the commencement of the Code of Criminal Procedure 
(Amendment) Act, 1955 (26 of 1955), the offender shall be dealt with in the 
same manner as if sentenced to rigorous imprisonment for the same term. 
(3) Any reference to transportation for a term or to transportation for any 
shorter term (by whatever name called) in any other law for the time being in 
force shall be deemed to have been omitted. x 
(4) Any reference to “transportation” in any other law for the time being in 
force shall, — 
(a) if the expression means transportation for life, be construed as a refer- 
ence to imprisonment for life ; 


(b) if the expression means transportation for any shorter term, be deemed 
to have been omitted. 


Commutation of sentence of death. 


54. In every case in which sentence of death shall have been passed, the 
appropriate Government may, without the consent of the offender, 
commute the punishment for any other punishment provided by this Code. 


Commutation of sentence of imprisonment for life. 


55. In every case in which sentence of imprisonment for life shall have been 
passed the appropriate Government may, without the consent of the 
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offender, commute the punishment for imprisonment of either description for 
a term not exceeding fourteen years. 


Definition of “appropriate Government”. 


55A. In sections fifty-four and fifty-five the expression ‘‘appropriate 
Government” means— 


(a) incases where the sentence is a sentence of death or is for an offence 
against any law relating to a matter to which the executive power of 
the Union extends, the Central Government ; and 


(b) in cases where the sentence (whether of death or not) is for an offence 
against any law relating to a matter to which the executive power of 
the State extends; the Government of the State within which the offender 
is sentenced. 


Sentence of Europeans and Americans to penal servitude/Proviso as to sentence 
for term exceeding ten years but not for life. 


56. [Omitted] 


Fractions of terms of punishment. 


57. In calculating fractions of terms of punishment, imprisonment for life 
shall be reckoned as equivalent to imprisonment for twenty years. 


Offenders sentenced to transportation how dealt with until transported. 
58. [Omitted] 


Transportation instead of imprisonment. 
59. “LOmitted] 


Sentence may 

simple. | 

60. In every case in which an offender is punishable with imprisonment which 
may be of either description, it shall be competent to the Court which 

sentences such offender to direct in the sentence that such imprisonment shall 

be wholly rigorous, or that such imprisonment shall be wholly simple, or that 

any part of such imprisonment shall be rigorous and the rest simple. 


be (in certain cases of imprisonment) wholly or partly rigorous or 


Sentence of forfeiture of property. 
61. [Omitted] 


Forfeiture of property, in respect of offenders punishable with death, transpor- 
tation or imprisonment. 


62. [Omitted] 


Amount of fine. 


63. Where no sum is expressed to which a fine may extend, the amount of 
fine to which the offender is liable is unlimited, but shall not be excessive. 


Sentence of imprisonment for non-payment of fine. 

64. In every case, of an offence punishable with imprisonment as well as fine, 
in which the offender is sentenced to a fine, whether with or without 

imprisonment, 

and in every case of an offence punishable with imprisonment or fine, or with 

fine only, in which the offender is sentenced to a fine, 
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it shall be competent to the Court which sentences such offender to direct by 
the sentence that, in default of payment of the fine, the offender shall suffer 
imprisonment for a certain term, which imprisonment shall be in excess of any 
other imprisonment to which he may have been sentenced or to which he may 
be liable under a commutation of a sentence. 


Limit to imprisonment for non-payment of fine, when imprisonment and fine 
awardable. 


65. The term for which the Court directs the offender to be imprisoned in 
default of payment of a fine shall not exceed one-fourth of the term of 
imprisonment which is the maximum fixed for the offence, if the offence be 
punishable with imprisonment as well as fine. 


Description of imprisonment for non-payment of fine. 


66. The imprisonment which the Court imposes in default of payment of a 
fine may be of any description to which the offender might have been 
sentenced for the offence. 


Imprisonment for non-payment of fine, when offence punishable with fine only. 


67. If the offence be punishable with fine only, the imprisonment which the 

Court imposes in default of payment of the fine shall be simple, and the 
term for which the court directs the offender to be imprisoned, in default of 
payment of fine, shall not exceed the following scale, that is to say, for any 
term not exceeding two months when the amount of the fine shall not exceed 
fifty rupees, and for any term not exceeding four months when the amount shall 
not exceed one hundred rupees, and for any term not exceeding six months in 
any other case. 


Imprisonment to terminate on payment of fine. 


68. The imprisonment which is imposed in default of payment of a fine shall 
terminate whenever that fine is either paid or levied by process of law. 


Termination of imprisonment on payment of proportional part of fine. 


69. If before the expiration of the term of imprisonment fixed in default of 

payment, such a proportion of the fine be paid or levied that the term of 
imprisonment suffered in default of payment is not less than proportional to 
the part of the fine still unpaid, the imprisonment shall terminate. 


Illustration 


A is sentenced to a fine of one hundred rupees and to four months’ imprisonment in default 
of payment. Here, if seventy-five rupees of the fine be paid or levied before the expiration of 
one month of the imprisonment, A will be discharged as soon as the first month has expired. 
If seventy-five rupees be paid or levied at the time of the expiration of the first month, or at 
any later time while A continues in imprisonment, A will be immediately discharged. If fifty 
rupees of the fine be paid or levied before the expiration of two months of the imprisonment, A 
will be discharged as soon as the two months are completed. If fifty rupees be paid or levied 
at the time of the expiration of those two months, or at any later time while A continues in 
imprisonment, A will be immediately discharged. 


Fine leviable within six years, or during imprisonment/Death not to discharge 
property from liability. 
70. The fine, or any part thereof which remains unpaid, may be levied at any 
time within six years after the passing of the sentence, and if, under the 
sentence, the offender be liable to imprisonment for a longer period than six 
years, then at any time previous to the expiration of that period ; and the death 
of the offender does not discharge from the liability any property which would, 
after his death, be legally liable for his debts. 
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Limit of punishment of offence made up of several offences. 


71. Where anything which is an offence is made up of parts, any of which 
parts is itself an offence, the offender shall not be punished with the 

punishment of more than one of such his offences, unless it be so expressly 

provided, 

where anything is an offence falling within two or more separate definitions 

of any law in force for the time being by which offences are defined or punish- 

ed, or ` 

where several acts, of which one or more than one would bv itself or themselves 

constitute an offence, constitute, when combined, a different offence, 


the offender shall not be punished with a more severe punishment than the 
Court which tries him could award for any one of such offences. 


Illustrations 


(a) A gives Z fifty strokes with a stick. Here A may have committed the offence of volun- 
tarily causing hurt to Z by the whole beating, and also by each of the blows which make up 
the whole beating. If A were liable to punishment for every blow, he might be imprisoned 
for fifty years, one for each blow. But he is liable only to one punishment for the whole 


beating. 


(b) But if, while A is beating Z, Y interferes and A intentionally strikes Y, here, as the blow 
given to Y is no part of the act whereby A voluntarily causes hurt to Z, A is liable to one 
punishment for voluntarily causing hurt to Z. and to another for the blow given to Y. 


Punishment of person guilty of one of several offences, the judgment stating that 

it is doubtful of which. 

72. In all cases in which judgment is given that a person is guilty of one of 
several offences specified in the judgment, but that it is doubtful of which 

of these offences he is guilty, the offender shall be punished for the offence 

for which the lowest punishment is provided if the same punishment is not 

provided for all. i : 


Solitary confinement. 

73. Whenever any person is convicted of an offence for which under this 
Code the Court has power to sentence him to rigorous imprisonment, the 

Court may, by its sentence, order that the offender shall be kept in solitary 

confinement for any portion or portions of the imprisonment to which he is 

sentenced, not exceeding three months in the whole, according to the following 

scale, that is to say— 

a time not exceeding one month if the term of imprisonment shall not exceed 

six months ; 

atime not exceeding two months if the term of imprisonment shall excced six 

months and shall not exceed one year ; 

a time not exceeding three months if the term of imprisonment shall exceed one 

year. : , 


Limit of solitary confinement. 
74. In executing a sentence of solitary confinement, such confinement shall in 
no case exceed fourteen days at a time, with intervals between the periods 
of solitary confinement of not less duration than such periods : and when the 
imprisonment awarded shall exceed three months, the solitary confinement 
shall not exceed seven days in any one month of the whole imprisonment 
awarded, with intervals between the periods of solitary confinement of not less 
duration than such periods. 
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Enhanced punishment for certain offences under Chapter XII or Chapter XVII 
after previous conviction. 


75. Whoever, having been convicted,— 


(a) by a Court in India, of an offence punishable under Chapter XII or 
Chapter XVII of this Code with imprisonment of either description for 
term of three years oc upwards, * 


(b) [Omitted] 


shall be gulity of any offence punishable under either of those Chapters with 
like imprisonment for the like term, shall be subject for every such subsequent 
offence to imprisonment for life or to imprisonment of either description for 
a term which may extend to ten years. 


, 


“ CHAPTER IV 
GENERAL EXCEPTIONS 


Act done by a person bound, or by mistake of fact believing himself bound, by law. 


76. Nothing is an offence which is done by a person who is, or who by reason 

_ of a mistake of fact and not by reason of a mistake of law in good faith 
believes himself to be, bound by law to do it. 
[Illustrations 

(a) A, a soldier, fires on a mob by the order of his superior officer, in conformity with the 
commands of the law. A has committed no offence. 


(b) A, an officer of a Court of Justice, being ordered by that Court to arrest Y, and, after due 
enquiry, believing Z to be Y, arrests Z. A has committed no offence. 


Act of Judge when acting judicially. 

77. Nothing is an offence which is done by a Judge when acting judicially in 
the exercise of any power which is, or which in good faith he believes to 

be, given to him by law. 


Act done pursuant to the judgment or order of Court. 


78. Nothing which is done in pursuance of, or which is warranted by the judg- 

ment or order of, a Court of Justice, if done whilst such judgment or order 
remains in force, is an offence, notwithstanding the Court may have had no 
jurisdiction to pass such judgment or order, provided the person doing the act 
in good faith believes that the Court had such jurisdiction. 


Act done by a person justified, or by mistake of fact believing himself justified, by 

law. 

79. Nothing is an offence which is done by any person who is justified by law, 
or who by reason of a mistake of fact and not by reason of a mistake of 

law in good faith, believes himself to be justified by law, in doing it. 


Illustration 


A sees Z commit what appears to A to be a murder. A, in the exercise, to the best of his 
judgment exerted in good faith, of the power which the law gives to all persons of apprehending 
murderers in the fact. seizes Z, in order to bring Z tefore the proper authorities. A has com- 
mitted no offence, though it may turn out that Z was acting in self-defence. 


Accident in doing a lawful act. 

80. Nothing is an offence which is done by accident or misfortune, and without 
any criminal intention or knowledge in the doing of a lawful act in a lawful 

manner by lawful means and with proper care and caution. 
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Illustration 


A is at work with a hatchet ; the head flies off and kills a man who is standing by. Here, if 
there was no want of proper caution on the part of A, his act is excusable and not an offence. 


Act likely to cause harm, but done without criminal intent, and to prevent other 
harm. 


81. Nothing is an offence merely by reason of its being done with the know- 

ledge that it is likely to cause harm, if it be done without any criminal 
intention to cause harm, and in good faith for the purpose of preventing or 
avoiding other harm to person or property. 4 


Explanation : It is a question of fact in such a case whether the harm to be pre- 
vented or avoided was of such a nature and so imminent as to justify or excuse 
the risk of doing the act with the knowledge that it was likely to cause harm. 


Illustrations 


(a) A, the captain of a steam vessel, suddenly and without any fault or negligence on his part, 
finds himself in such a position that, before he can stop his vessel, he must inevitably run down 
a boat B, with twenty or thirty passengers on board, unless he changes the course of his vessel, 
and that, by changing his course, he must incur risk of running down a boat C with only two 
Passengers on board, which he may possibly clear. Here, if A alters his course without any 
intention to run down the boat C and in good faith for the purpose of avoiding the danger to 
the passengers in the boat B, he is not guilty of an offence, though he may run down the boat C 
by doing an act which he knew was likely to cause that effect, if it be found as a matter of fact 
that the danger which he intended to avoid was such as to excuse him in incurring the risk of 
running down the boat C. 

(b) A, in a great fire, pulls down houses in order to prevent the conflagration from_ spreading. 
He does this with the intention in good faith of saving human life or property. Here, if it be 
found that the harm to be prevented was of such a nature and so imminent as to excuse A’s act, 
A is not guilty of the offence. 


Act of a child under seven years of age. 
82. Nothing is an offence which is done by a child under seven years of age. 


Act of a child above seven and under twelve of immature understanding. 

83, Nothing is an offence which is done by a child above seven years of age 
and under twelve, who has not attained sufficient maturity of understand- 

ing to judge of the nature and consequences of his conduct on that occasion. 


Act of a person of unsound mind. 


84. Nothing is an offence which is done by a person who, at the time of doing 
it, by reason of unsoundness of mind, is incapable of knowing the nature 
of the act, or that he is doing what is either wrong or contrary to law. 


Act of a person incapable of judgment by reason of intoxication caused against his 

will. 

85. Nothing is an offence which is done by a person who, at the time of doing 
it, is, by reason of intoxication, incapable of knowing the nature of the act, 

or that he is doing what is either wrong, or contrary to law: provided that the 

thing which intoxicated him was administered to him without his knowledge or 

against his will. 


Offence requiring a particular intent or knowledge committed by one who is intoxi- 

cated. 

86. In cases where an act done is not an offence unless done with a particular 
knowledge or intent, a person who does the act in a state of intoxication 

shall be liable to be dealt with as if he had the same knowledge as he would 
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have had if he had not been intoxicated, unless the thing which intoxicated him 
was administered to him without his knowledge or against his will. 


Act not intended and not known to be likely to cause death or grievous hurt, done 
by consent. 


87. Nothing which is not intended to cause death, or grievous hurt, and which 

is not known by the doer to be likely to cause death or grievous hurt, is an 
offence by reason of any harm which it may cause, or be intended by the doer 
to cause, to any person, above eighteen years of age, who has given consent, 
whether express or implied, to suffer that harm ; or by reason of any harm 
which it may be known by the doer to be likely to cause to any such person who 
has consented to take the risk of that harm. 


- 


Illustration 


A and Z agree to fence with each other for amusement. This agreement implies the consent of 
each to suffer any harm which in the course of such fencing, may be caused without foul play ; 
and if A, while playing fairly, hurts Z, A commits no offence. 


Act not intended to cause death, done by consent in good faith for person’s benefit. 


88. Nothing, which is not intended to cause death, is an offence by reason of 

any harm which it may cause, or be intended by the doer to cause, or be 
known by the doer to be likely to cause, to any person for whose benefit it is 
done in good faith, and who has given a consent, whether express or implied, to 
suffer that harm, or to take the risk of that harm. 


Illustration 


A, a surgeon, knowing that a particular operation is likely to cause the death of Z, who suffers 
under a painful complaint, but not intending to cause Z’s death, and intending, in good faith 
Z’s benefit, performs that operation on Z, with Z’s consent. A has committed no offence. 


Act done in good faith for benefit of child or insane person, by or by consent of 

guardian. : _ . 

89. Nothing which is done in good faith for the benefit of a person under 
twelve years of age, or of unsound mind, by or by consent, either express 

or implied, of the guardian or other person having lawful charge of that person, 

is an offence by reason of any harm which it may cause, or be intended by the 

doer to cause or be known by the doer to be likely to cause to that person: 

Provided— 

First—That this exception shall not extend to the intentional causing of death, 

or to the attempting to cause death ; 

Second!v—That this exception shall not extend to the doing of anything which 

the person doing it knows to be likely to cause death, for any purpose other than 

the preventing of death or grievous hurt, or the curing of any grievous disease 

or infirmity ; 

Thirdly—That this exception shall not extend to the voluntary causing of griev- 

ous hurt, or to the attempting to cause grievous hurt, unless it be for the purpose 

of preventing death or grievous hurt, or the curing of any grievous disease or 

infirmity ; 

Fourthly—That this exception shall not extend to the abetment of any offence, 

to the committing of which offence it would not extend. 


Illustration 


A, in good faith, for his child’s benefit without his child’s consent, has his child cut for the 
stone by a surgeon, knowing it to be likely that the operation will cause the child’s death, but 
not intending to cause the child’s death. A is within the exception, inasmuch as his object was 


the cure of the child. 
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Consent known to be given under fear or misconception. | 
90. A consent is not such a consent as is intended by any section of this Code, 
` if the consent is given by a person under fear of injury, or under a — 
ception of fact, and if the person doing the act knows, or has reason to be ieve, 
that the consent was given in consequence of such fear or misconception ; or 


Consent of insane person.—if the consent is given by a person who, from a 
ness of mind, or intoxication, is unable to understand the nature and conse- 


quence of that to which he gives his consent ; or 


Consent of child.— unless the contrary appears from the context, if the consent is 
given by a person who is under twelve years of age. 


Exclusion of acts which are offences independently of harm caused. 


91. The exceptions in sections 87, 88 and 89 do not extend to acts which are 

offences independently of any harm which they may cause, or be intended 
to cause, or be known to be likely to cause, to the person giving the consent, or 
on whose behalf the consent is given. 


Illustration 


i i i i i j ife of the woman) 
Causing miscarriage (unless caused in good faith for the purpose of saving the life o 
is an offence independently of any harm which it may cause or be intended to cause ” > 
woman. Therefore, it is not an offence ‘‘by reason of such harm” ; and the consent of the 
woman or of her guardian to the causing of such miscarriage does not justify the act. 


Act done in good faith for benefit of a person without consent. 


92. Nothing is an offence by reason of any harm which it may cause to a 

person for whose benefit it is done in good faith, even without that person's 
consent, if the circumstances are such that it is impossible for that person to 
signify consent, or if that person is incapable of giving consent, and has no 
guardian or other person in Jawful charge of him from whom It is possible to 
obtain consent in time for the thing to be done with benefit : Provided— 


First—-That this exception shall not extend to the intentional causing of death, 
or the attempting to cause death ; 


Secondly—That this exception shall not extend to the doing of anything which 
the person doing it knows to be likely to cause death, for any purpose other 
than the preventing of death or grievous hurt, or the curing of any grievous 
disease or infirmity ; 


Thirdly—That this exception shall not extend to the voluntary causing of hurt, 
or to the attempting to cause hurt, for any purpose other than the preventing of 
death or hurt ; 


Fourthly—That this exception shall not extend to the abetment of any offence, 
to the committing of which offence it would not extend. 


Illustrations 


' (a) Z is thrown from his horse, and is insensible. A. a surgeon, finds that Z requires to be 
trepanned. A, not intending Z’s death, but in good faith, for Z's benefit, performs the trepan 
before Z recovers his power of judging for himself. A has committed no offence. 


(b) Z is carried off by a tiger. A fires at the tiger knowing it to be likely that the shot may 
kill Z, but not intending to kill Z, and in good faith intending Z’s benefit. A`s ball gives 
Z a mortal wound. A has committed no offence. 


(c) A, a surgcon, sees a child suffer an accident which is likely to prove fatal unless an operation 
be immediately performed. There is no time to apply to the child’s guardian. A performs 
the operation in spite of the entreaties of the child, intending, in good faith, the child's benefit. 
A has committed no offence. s | I 
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(d) A is in a house which is on fire, with Z, a child. People below hold out a blanket. A drops 
the child from the housetop, knowing it to be likely that the fall may kill the child, but not 
intending to kill the child, and intending, in good faith, the child’s benefit. Here, even if the 
child is killed by the fall, A has committed no offence. 


Explanatian : Mere pecuniary benefit is not benefit within the meaning of 
sections 88, 89 and 92. 


Communication made in good faith. 

93. No communication made in good faith is an offence by reason of any harm 
to the person to whom it is made, if itis made for the benefit of that 

person. 


Illustration 


A, a surgeon, in good faith, communicates to a patient his opinion that he cannot live. The 
patient dies in consequence of the shock. A has committed no offence, though he know it 
to be likely that the communication might cause the patient’s death. 


Act to which a person is compelled by threats. 


94, Except murder, and offences against the State punishable with death, 
nothing is an offence which is done by a person who is compelled to do 
it by threats, which, at the time of doing it, reasonably cause the apprehension 
that instant death to that person will otherwise be the consequence : Provided 
the person doing the act did not of his own accord, or from a reasonable appre- 
hension of harm to himself short of instant death, place himself in the situation 
by which he became subject to such constraint. 
Explanation 1 : A person who, of his own accord, or by reason of a threat of 
being beaten, joins a gang of dacoits, knowing their character, is not entitled 
to the benefit of this exception, on the ground of his having been compelled 
by his associates to do anything that is an offence by law. 
Explanation 2: A person seized by a gang of dacoits, and forced, by threat of 
instant death, to do a thing which is an offence by law ; for example, a smith 
compelled to take his tools and to force the door of a house for the dacoits to 
enter and plunder it, is entitled to the benefit of this exception. 


Act causing slight harm. 


95. Nothing is an offence by reason that it causes, or that it is intended to 

cause, or that it is known to be likely to cause, any harm, if that harm 
is so slight that no person of ordinary sense and temper would complain of such 
harm. 


Of the right of Private Defence 


Things done in private defence. 


96. Nothing is an offence which is done in the exercise of the right of private 
defence. 


Right of private defence of the body and of property. 


97. Every person has a right, subject to the restrictions contained in section 99, 
to defend— 


First—His own body, and the body of any other person, against any offence 
affecting the human body ; 


Secondly—The property, whether movable or immovable, of himself or of any 
other person, against any act which is an offence falling under the definition 
of theft, robbery, mischief or criminal trespass, or which is an attempt to 
commit theft, robbery, mischief or criminal trespass. 


18 INDIAN PENAL CODE Secs. 98 - 100 


Right of private defence against the act of a person of unsound mind, etc. 


98. When an act, which would otherwise be a certain offence, is not that 
offence, by reason of the youth, the want of maturity of understanding, 
the unsoundness of mind or the intoxication of the person doing that act, or 
by reason of any misconception on the part of that person, every person has 
the same right of private defence against that act which he would have if the 
act were that offence. 
Illustrations 


(a) Z, under the influence of madness, attempts to kill A; Z is guilty of no offence. But A 
has the same right of private defence which he would have if Z were sane. 


(b) A enters by night a house which he is legally entitled to enter. Z, in good faith, taking A 
for a house-breaker, attacks A. Here Z, by attacking A under this misconception, commits 
no offence. But A has the same right of private defence against Z, which he would have if Z 
were not acting under that misconception. 


Acts against which there is no right of private defence. 


99. There is no right of private defence against an act which does not reason- 

ably cause the apprehension of death or of grievous hurt, if done, or 
attempted to be done, by a public servant acting in good faith under colour 
of his office, though that act may not be strictly justifiable by law. 


There is no right of private defence against an act which does not reasonably 
cause the apprehension of death or of grievous hurt, if done, or attempted to 
be done, by the direction of a public servant acting in good faith under colour 
of his office, though that direction may not be strictly justifiable by law. 


There is no right of private defence in cases in which there is time to have 
recourse to the protection of the public authorities. 


Extent to which the right may be exercised.—The right of private defence in no 
case extends to the inflicting of more harm than it is necessary to inflict for 
the purpose of defence. i 


Explanation 1 : A person is not deprived of the right of private defence against 
an act done, or attempted to be done, by a public servant, as such, unless he 
knows or has reason to believe, that the person doing the act is such public 
servant. 


Explanation 2: A person is not deprived of the right of private defence against 
an act done, or attempted to be done, by the direction of a public servant, 
unless he knows, or has reason to believe, that the person doing the act is 
acting by such direction, or unless such person states the authority under which 
he acts, or if he has authority in writing, unless he produces such authority, 
if demanded. j 


When the right of private defence of the body extends to causing death. 


100. The right of private defence of the body extends, under the restrictions 

mentioned in the last preceding section, to the voluntary causing of death 
or of any other harm to the assailant, if the offence which occasions the exer- 
cise of the right be of any of the descriptions hereinafter enumerated, namely :— 


First- Such an assault as may reasonably cause the apprehension that death 
will otherwise be the consequence of such assault ; 


Secondly—Such an assault as may reasonably cause the apprehension that grievous 
hurt will otherwise be the consequence of such assault ; 


Thirdly— An assault with the intention of committing rape ; 
Fourthly—An assault with the intention of gratifying unnatural lust ; 
Fifthly—An assault with the intention of kidnapping or abducting ; 
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Sixthly—An assault with the intention of wrongfully confining a person, under 
circumstances which may reasonably cause him to apprehend that he will be 
unable to have recourse to the public authorities for his release. 


When such right extends to causing any harm other than death. 


101. If the offence be not of any of the descriptions enumerated in the last 

preceding section, the right of private defence of the body does not extend 
to the voluntary causing of death to the assailant, but does extend, under 
the restrictions mentioned in section 99, to the voluntary causing to the assailant 
of any harm other than death. 


Commencement and continuance of the right of private defence of the body. 


102. The right of private defence of the body commences as soon as a reason- 

able apprehension of danger to the body arises from an attempt or threat 
to commit the offence though the offence may not have been committed ; and 
it Continues as long as such apprehension of danger to the body continues. 


When the right of private defence of property extends to causing death. 


103. The right of private defence of property extends, under the restrictions 

mentioned in section 99, to the voluntary causing of death or of any 
other harm to the wrong-doer, if the offence, the committing of which, or the 
attempting to commit which, occasions the exercise of the right, be an offence 
of any of the descriptions hereinafter enumerated, namely :— 


Birst—Robbery ; 
Secondly— House-breaking by night ; 


Thirdly—Mischief by fire committed on any building, tent or vessel, which 
building tent or vessel is used as a human dwelling, or as a place for the custody 
of property ; 


Fourthly—Theft, mischief or house-trespass, under such circumstances as may 
reasonably cause apprehension that death or grievous hurt will be the conseque- 
nce, if such right of private defence is not exercised. 


When such right extends to causing any harm other than death. 


104. If the offence, the committing of which, or the attempting to commit 

which, occasions the exercise of the right of private defence, be theft, 
mischief, or criminal trespass, not of any of the descriptions enumerated in the 
Jast preceding section, that right does not extend to the voluntary causing of 
death, but does extend, subject to the restrictions mentioned in section 99, to 
the voluntary causing to the wrong-doer of any harm other than death. 


Commencement and continuance of the right of private defence of property. 


105. The right of private defence of property commences when a reasonable 
apprehension of danger to the property commences. 

The right of private defence of property against theft continues till the offender 

has effected his retreat with the property or either the assistance of the public 

authorities is obtained, or the property has been recovered. 


The right of private defence of property against robbery continues as long as 
the offender causes or attempts to cause to any person death or hurt or wrong- 
ful restraint or as long as the fear of instant death or of instant hurt or of 
instant personal restraint continues. 

The right of private defence of property against criminal trespass or mischief 
continues as long as the offender continues in the commission of criminal 
trespass or mischief. 
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The right of private defence of property against house-breaking by night con- 
tinues as long as the house-trespass which has been begun by such house-break- 


ing continues. 

Right of private defence against a deadly assault when there is risk of harm to 

innocent person. 

106. If in the exercise of the right of private defence against an assault which 
reasonably causes the apprehension of death, the defender be so situated 

that he cannot effectually exercise that right without risk of harm to an inno- 

cent person, his right of private defence extends to the running of that risk. 


Illustration 


A is attacked by a mob who attempt to murder him. He cannot effectually exercise his right of 
private defence without firing on the mob, and he cannot fire without risk of harming young 
children who are mingled with the mob. A commits no offence if by so firing he harms any of 


the children. 


CHAPTER V 
OF ABETMENT 


Abetment of a thing. 
107. A person abets the doing of a thing, who— 


First—Instigate any person to do that thing ; or 
Secondly—Engages with one or more other person or persons in any conspiracy 
for the doing of that thing, if an act or illegal omission takes place in pursuance 
of that conspiracy, and in order to the doing of that thing ; or 
Thirdly—Intentionally aids, by any act or illegal omission, the doing of that 
thing: 
Explanation 1: A person who, by wilful misrepresentation, or by wilful con- 
cealment of a material fact which he is bound to disclose, voluntarily causes or 
procures, or attempts to cause or procure, a thing to be done, is said to insti- 
gate the doing of that thing. 

Illustration 
A, a public officer, is authorized by a warrant from a Court of Justice to apprehend Z. B, 
knowing that fact and also that C, is not Z, wilfully represents to A that C is Z, and thereby 
intentionally causes A to apprehend C. Here B abets by instigation the apprehension of C. 
Explanation 2 : Whoever, either prior to or at the time of the commission of an 
act, does anything in order to facilitate the commission of that act, and there- 
by facilitates the commission thereof, is said to aid the doing of that act. 


Abettor. 
108. A person abets an offence, who abets either the commission of an offence, 
or the commission of an act which would be an offence, if commited by 
a person capable by law of committing an offence with the same intention or 
knowledge as that of the abettor. 
Explanation 1 : The abetment of the illegal omission of an act may amount to 
an offence although the abettor may not himself be bound to do that act. 
Explanation 2: To constitute the offence of abetment it is mot necessary that 
the act abetted should be committed, or that the effect requisite to constitute 
J he offence should be. caused. 
Illustrations 
(a) — B to murder C. B refuses to do so. Ais guilty of abetting B to commit 
murder. 
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(b) A instigates B to murder D. B in pursuance of the instigation stabs D. D recovers from 
the wound. A is guilty of instigating B to commit murder. 

Explanation 3: \t is not necessary that the person abetted should be capable 
by law of committing an offence, or that he should have the same guilty inten- 
tion or knowledge as that of the abettor or any guilty intention or knowledge. 


lilustrations 


(a) A, with a guilty intention, abets a child or a lunatic to commit an act which would be an 
otfence, if committed by a person capable by law of committing an offence, and having the 
same intention as A. Here A, whether the act be committed or not, is guilty of abetting an 
offence. 
(b) A, with the intention of murdering Z, instigates B, a child under seven years of age, to do 
an act which causes Z’s death. B, in consequence of the abetment, does the act in the absence 
of A and thereby causes Z’s death. Here, though B was not capable by law of committing an 
offence. A is liable to be punished in the same manner as if B had been capable by law of 
committing an offence, and had committed murder, and he is therefore subject to the punish- 
ment of death. 
(c) A instigates B to set fire to a dwellings-house B, in consequence of the unsoundness of his 
mind, being incapable of knowing the nature of the act, or that he is doing what is wrong or 
contrary to law, sets fire to the house in consequence of A’s instigation. B has committed no 
offence, but A is guilty of abetting the offence of setting fire to a dwelling-house, and is liable to 
the punishment provided for that offence. 
(d) A, intending to cause a theft to be committed, instigates B to take property belonging to Z 
out of Z’s possession. A induces B to believe that the property belongs to A. B takes the property 
out of Z’s possession, in good faith, believing it to be A’s property. B, acting under this mis- 
conception, does not take dishonestly, and therefore does not commit theft. But A is guilty of 
abetting theft, and is liable to the same punishment as if B had committed theft. 
Explanation 4 : The abetment of an offence being an offence, the abetment of 
such an abetment is also an offence. 

Illustration 


A instigates B to instigate C to murder Z. B accordingly instigates C to murder Z, and C 
commits that offence in consequence of B’s instigation. B is liable to be punished for his 
offence with the punishment for murder ; and, as A instigated B to commit the offence, A is 
also liable to the same punishment. 

Explanation 5 : It is not necessary to the commission of the offence of abetment 
by conspiracy that the abettor should concert the offence with the person who 
commits it. It is sufficient if he engages in the conspiracy in pursuance of which 
the offence is committed. 

Illustration 


A concerts with B a plan for poisoning Z. It is agreed that A shall administer the poison. B 
then explains the plan to C mentioning that a third person is to administer the poison, but 
without mentioning A’s name. C agrees to procure the poison, and procures and delivers it to 
B for the purpose of its being used in the manner explained. A administers the poison, Z dies 
in consequence. Here, though A and C have not conspired together, yet C has been engaged in 
the conspiracy in pursuance of which Z has been murdered. C has therefore committed the 
offence defined in this section and is liable to the punishment for murder. 


Abetment in India of offences outside India. 
108A. A person abets an offence within the meaning of this Code who, in 
India, abets the commission of any act without and beyond India which 
would constitute an offence if committed in India. 
Illustration 
A, in India, instigates B, a foreigner in Goa, to commit a murder in Goa. A is guilty of abetting 
murder. 
Punishment of abetment if the act abetted is committed in consequence and where 
no express provision is made for its punishment. 
109. Whoever abets and offence shall, if the act abetted is committed in conse- 
quence of the abetment, and no express provision is made by this Code 
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for the punishment of such abetment, be punished with the punishment provid- 
ed for the offence. 


Explanation: An act or offence is said to be committed in consequence of 
abetment when it is committed in consequence of the instigation, or in pursuance 
of the conspiracy, or with the aid which constitutes the abetment. 


Illustrations 


(a) A offers a bribe to B, a public servant, as a reward for showing A some favour in the 
exercise of B’s official functions. B accepts the bribe. A has abetted the offence defined in 
section 161. 


(b) A instigates B to give false evidence. B, in consequence of the instigation, commits that 
offence. A is guilty of abetting that offence, and is liable to the same punishment 
as B. 


(c) Aand B conspire to poison Z. A, in pursuance of the conspiracy, procures the poison and 
delivers it to B in order that he may administer it to Z. B, in pursuance of the conspiracy, 
administers the poison to Z in A’s absence and thereby causes Z’s death. Here B is guilty 
of murder. A is guilty of abetting that offence by conspiracy, and is liable to the punishment 
for murder. 


Punishment of abetment if person abetted does act with a different intention from 
that of abettor. 


110. Whoever abets the commission of an offence shall, if the person abetted 

does the act with a different intention or knowledge from that of the 
abettor, be punished with the punishment provided for the offence which would 
have been committed if the act had been done with the intention or knowledge 
of the abettor and with no other. 


Liability of abettor when one act abetted and different act done. 


111. When an act is abetted and a different act is done, the abettor is liable 
for the act done, in the same manner and to the same extent as if he had 
directly abetted it : | . 


Provided the act done was a probable consequence of the abetment, and was 
committed under the influence of the instigation, or with the aid or in pursuance 
of the conspiracy which constitued the abetment. 


Illustrations 


(a) A instigates a child to put poison into the food of Z, and gives him poison for that purpose. 
The child, in consequence of the instigation, by mistake puts the poison into the food of Y, 
which is by the side of that of Z. Here, if the child was acting under the influence of A’s 
instigation, and the act done was under the circumstances a probable consequence of the 
abetment, A is liable in the same manner and to the same extent as if he had instigated the 
child to put the poison into the food of Y. 


(b) A instigates B to burn Z’s house. B sets fire to the house and at the same time commits 
theft of property there. A though guilty of abetting the burning of the house, is not guilty 
of abetting the theft, for the theft was a distinct act, and not a probable consequence of the 
burning. 


(c) A instigates B and C to break into an inhabited house at midnight for the purpose of 
robbery, and provides them with arms for that purpose. B and C break into the house, and 
being resisted by Z, one of the immaces, murders Z. Here, if that murder was the probable 
consequence of the abetment. A is liable to the punishment provided for murder. 


Abettor when liable to cumulative punishment for act abetted and for act done. 


1.2. If the act for which the abettor is liable under the last preceding section 
IS committed in addition to the act abetted. and constitutes a distinct 
offence, the abettor is liable to punishment for each of the offences. 


Ulustration 


A instigates B to resist by force a distress made by a public servant B, in consequence, resists 
that distress. In offering the resistance B voluntarily causes grievous hurt to the officer 
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executing the distress. As B has committed both the offence of resisting the distress, and the 
ottence of voluntarily causing grievous hurt, B is liable to punishment for both these offences ; 
and if A knew that B was likely voluntarily to cause grievous hurt in resisting the distress. A 
will also be liable to punishment for each of the offences. 


Liability of abettor for an effect caused by the act abetted different from that 
intended by the abettor. 


113. When an act is abetted with the intention on the part of the abettor of 

causing a particular effect, and an act for which the abettor is liable in 
consequence of the abetment, causes a different effect from that intended by the 
abettor, the abettor is liable for the effect caused, in the same manner and to the 
same extent as if he had abetted the act with the intention of causing that 
_— provided he knew that the act abetted was likely to cause that 
effect. 


Illustration 


A instigates B to cause grievous hurt to Z. B, in consequence of the instigation, causes grievous 
hurt to Z. Z dies in consequence. Here, if A knew that the grievous hurt abetted was 
likely to cause death, A is liable to be punished with the punishment provided for 
murder. 


Abettor present when offence is committed. 


114. Whenever any person, who if absent would be liable to be punished as 

an abettor, is present when the act or offence for which he would be 
punishable in consequence of the abetment is committed, he shall be deemed to 
have committed such act or offence. 


Abetment of offence punishable with death or imprisonment for life. 


115. If offence not committed.—Whoever abets the commission of an offence 

punishable with death or imprisonments for life, shall, if that offence be 
not committed in consequence of the abetment, and no express provision is 
made by this Code for the punishment of such abetment, be punished with 
imprisonment of either description for a term which may extend to seven years, 
and shall also be liable to fine ; 


If act causing harm be done in consequence.—and if any act for which the 
abettor is liable in consequence of the abetment, and which causes hurt to 
any person, is done, the abettor shall be liable to imprisonment of either 
description for a term which may extend to fourteen years, and shall also 
be liable to fine. 


Illustration 


A instigates B to murder Z. The offence is not committed. If B had murdered Z, he would 
have been subject to the punishment of death or imprisonment for life. Therefore A is liable 
to imprisonment for a term which may extend to seven years and also to a fine ; and if any 
hurt be done to Z in consequence of the abetment, he will be liable to imprisonment for a term 
which may extend to fourteen years, and to fine. 


Abetment of offence punishable with imprisonment. 


116. If offence be not committed.—Whoever abets an offence punishable with 

imprisonment shall, if that offence be not committed in consequence of 
the abetment, and no express provision is made by this Code for the punishment 
of such abetment, be punished with imprisonment of any description provided 
for that offence for a term which may extend to one-fourth part of the longest 
term provided for that offence, or with such fine as is provided for that offence, 
or with both ;- 


If abettor or person abetted be a public servant whose duty it is to prevent offence.— 
and if the abettor or the person abetted is a public servant, whose duty it is to 


24 INDIAN PENAL CODE Secs. 117 - 119 


prevent the commission of such offence, the abettor shall be punished with 
imprisonment of any description provided for that offence, for a term 
which may extend to one-half of the longest term provided for that offence, or 
with such fine as is provided for the offence, or with both. 


Illustrations 


(a) A offers a bribe to B, a public servant, as a reward for showing A some favour in the exer- 
cise of B’s official functions. B refuses to accept the bribe. A is punishable under this 
section. 


(b) A instigates B to give false evidence. Here, if B does not give false evidence, A has never- 
theless committed the offence defined in this section, and is punishable accordingly. 


(c) A, a police officer, whose duty it is to prevent robbery, abets the commission of robbery. 
Here, though the robbery be not committed, A is liable to one-half of the longest term of 
imprisonment provided for that offence, and also to fine. 


(d) B abets the commission of a robbery by A, a police officer, whose duty it is to prevent that 
offence. Here, though the robbery be not committed, B is liable to one-half of the longest term 
of imprisonment provided for the offence of robbery, and also to fine. 


Abetting commission of offence by the public or by more than ten persons. 


117. Whoever abets the commission of an offence by the public generally or 

by any number or class of persons exceeding ten, shall be punished with 
imprisonment of either description for a term which may extend to three years, 
or with fine, or with both. 


Illustration 


A affixes in a public place a placard instigating a sect consisting of more than ten members to 
meet at a certain time and place, for the purpose of attacking the members of an adverse sect, 
while engaged in a procession. A has committed the offence defined in this section. 


Concealing design to commit offence punishable with death or imprisonment for 
life. 


118. Whoever intending to facilitate or knowing it to be likely that he will 
thereby facilitate the commission of an offence punishable with death or 
imprisonment for life ; 


voluntarily conceals, by any actor illegal omission, the existence of a design 
to commit such offence or makes any representation which he knows to be false 
respecting such design ; 


If offence be committed/If offence be not committed.—shall, if that offence be 
committed, be punished with imprisonment of either description for a term 
which may extend to seven years, or, if the offence be not committed, with 
imprisonment of either description, for a term which may extend to three 
years ; and in either case shall also be liable to fine. 


Illustration 


A, knowing that dacoity is about to be committed at B, falsely informs the Magistrate that a 
dacoity is about to be committed at C, a place in an opposite direction. and thereby misleads 
the Magistrate with intent to facilitate the commission of the offence. The dacoity is committed 
at Bin pursuance of the design. A is punishable under this section. 


Public servant concealing design to commit offence which it is his duty to 
prevent. 


119. Whoever, being a public servant, intending to facilitate or knowing it to 
__ be likely that he will thereby facilitate the commission of an offence 
which it is his duty as such public servant to prevent ; 


voluntarily conceals, by any act or illegal omission, the existence of a design 


to commit such offence, or makes any representation which he knows to be 
false respecting such design ; 
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” offence be committed.—shall, if the offence be committed, be punished with 
Imprisonment of any description provided for the offence, for a term which 
may extend to one-half of the longest term of such imprisonment, or with such 
fine as is provided for that offence, or with both ; 


If offence be punishable with death, etc.—or, if the offence be punishable with 
death or imprisonment for life, with imprisonment of either description for a term 
which may extend to ten years ; 


If offence be not committed.—or, if the offence be not committed, shall be puni- 
shed with imprisonment of any description provided for the offence for a term 
which may extend to one-fourth part of the longest term of such imprisonment 
or with such fine as is provided for the offence, or with both. 


Illustration 


A, an officer of police, being legally bound to give information of all designs to commit robbery 
which may come to his knowledge, and knowing that B designs to commit robbery, omits to 
give such information, with intent to facilitate the commission of that offence. Here A has by 
an illegal omission concealed the existence of B’s design, and is liable to punishment according 
to the provision of this section. 


Concealing design to commit offence punishable with imprisonment. 


120. Whoever, intending to facilitate or knowing it to be likely that he will 
thereby facilitate the commission of an offence punishable with imprison- 
ment, 
voluntarily conceals, by any act or illegal omission, the existence of a design 
to commit such offence, or makes any representation which he knows to be 
false respecting such design. l ) 
If offence be committed/If offence be not committed.—shall, if the offence be com- 
mitted, be punished with imprisonment of the description provided for the 
offence, for a term which may extend to one-fourth, and, if the offence be not 
committed to one-eighth, of the longest term of such imprisonment, or with such 
fine as is provided for the offence, or with both. 


CHAPTER VA 
CRIMINAL CONSPIRACY 


Definition of criminal conspiracy. 
120A. When two or more persons agree to do, or cause to be done, — 


(I) an illegal act, or 
(2) an act which is not illegal by illegal means, such an agreement is designat- 
ed a criminal conspiracy : 


Provided that no agreement except an agreement to commit an offence shall 
amount to a criminal conspiracy unless some act besides the agreement is done 
by one or more parties to such agreement in pursuance thereof. 


Explanation : It is immaterial whether the illegal act is the ultimate object of 
such agreement, or is merely incidental to that object. 


Punishment of criminal conspiracy. 

120B. (1) Whoever is a party toa criminal conspiracy to commit an offence 
punishable with death imprisonment for life or rigorous imprisonment 

for a term of two years or upwards, shall, where no express provision is made in 

this Code for the punishment of such a conspiracy, be punished in the same 

manner as if he had abetted such offence. 
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IS imi j iminal conspi- 
2) Whoever is a party to a criminal conspiracy other than a criminal cc | 
= to commit an offence punishable as aforesaid shall be punished with impri- 
sonment of either description for a term not exceeding six months, or with fine 
or with both. e 


CHAPTER VI 
OF OFFENCES AGAINST THE STATE 


Waging or attempting to wage war or abetting waging of war against the Govern- 
ment of India. 


121. Whoever wages war against the Government of India, or attempts to 
wage such war, or abets the waging of such war, shall be punished with 
death, or imprisonment for life, and shall also be liable to fine. 


Illustration 


A joins an insurrection against the Government of India. A has committed the offence defined 
in this section. 


Conspiracy to commit offences punishable by section 121. 


121A. Whoever within or without India conspires to commit any of the offences 

punishable by section 121, or conspires to overawe, by means of criminal 
force or the show of criminai force, the Central Government or any State 
Government, shall be punished with imprisonment for life, or with imprisonment 
of either description which may extend to ten years, and shall also be liable to 
fine. 


Explanation : To constitute a conspiracy under this section, it is not necessary 
that any act or illegal omission shall take place in pursuance thereof. 


Collecting arms, etc., with intention of waging war against the Government of 

India. i 

122. Whoever collects men, arms or ammunition or otherwise prepares to wage 
war with the intention of either waging or being prepared to wage war 

against the Government of India, shall be punished with imprisonment for life 


or imprisonment of either description for a term not exceeding ten years, and 
shall be liable to fine. 


Concealing with intent to facilitate design to wage war. 


123. Whoever by any act, or by any illegal omission, conceals the existence of 

a design to wage war against the Government of India, intending by 
such concealment to facilitate, or knowing it to be likely that such concealment 
will facilitate, the waging of such war, shall be punished with imprisonment of 


either description for a term which may extend to ten years, and shall also be 
liable to fine. 


Assaulting President, Governor, etc., with intent to compel or restrain the exercise 
of any lawful power. 


124. Whoever, with the intention of inducing or compelling the President of 
India, or the Governor of any State, to exercise or refrain from exercis- 

ing in any manner of the lawful powers of such President or Governor, 

assaults or wrongfully restrains, or attempts wrongfully to restrain, or overawes, 

by means of criminal force or the show of criminal force, or attempts so to over- 

awe, such President or Governor, 


shall be punished with imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine, 
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Sedition. P 


124A. Whoever by words, either spoken or written, or by signs, or by visible 

representation, or otherwise, brings or attempts to bring into hatred or 
contempt, or excites or attempts to excite disaffection towards, the Government 
established by law in India, shall be punished with imprisonment for life, to 
which fine may be added, or with imprisonment which may extend to three 
years, to which fine may be added, or with fine. 


Explanation 1 : The expression “‘disaffection’’ includes disloyalty and all feelings 
of enmity. 


Explanation 2: Comments expressing disapprobation of the measures of the 
Government with a view to obtain their alteration by Jawful means, without 
exciting or attempting to excite hatred, contempt or disaffection, do not consti- 
tute an offence under this section. 


Explanation 3: Comments expressing disapprobation of the administrative or 
other action of the Government without existing or attempting to excite hatred, 
contempt or disaffection, do not constitute an offence under this section. 


Waging war against any Asiatic power in alliance with the Government of India. 


125. Whoever wages war against the Government of any Asiatic power in 

alliance or at peace with the Government of India or attempts to wage 
such war, or abets the waging of such war, shall be punished with imprisonment 
for life, to which fine may be added, or with imprisonment of either description 
for a term which may extend to seven years, to which fine may be added, or 
with fine. 


Committing depredation on territories of power at peace with the Government of 
India. 


126. Whoever commits depredation, or makes preparations to commit depreda- 

tion on the territories of any Power in alliance or at peace with the Govern- 
ment of India, shall be punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be liable to fine and to 
forfeiture of any property used or intended to be used in committing such 
depredation, or acquired by such depredation. 


Receiving property taken by war or depredation mentioned in sections 125 and 
126. 


127. Whoever receives any property knowing the same to have been taken in 

the commission of any of the offences mentioned in sections 125 and 126, 
shall be punished with imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine and to forfeiture of the 
property so received. 


Public servant voluntarily allowing prisoner of State or war to escape. 


128. Whoever, being a public servant and having the custody of any State 

prisoner or prisoner of war, voluntarily allows such prisoner to escape 
from any place in which such prisoner is confined, shall be punished with impri- 
sonment for life, or imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 


Public servant negligently suffering such prisoner to escape. 

129. Whoever, being a public servant and having the custody of any State 
prisoner or prisoner of war, negligently suffers such prisoner to escape 

from any place of confinement in which such prisoner is confined, shall be 
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punished with simple imprisonment for a term which may extend to three years, 
and shall also be liable to fine. 


Aiding escape of, rescuing or harbouring such prisoner. 
130. Whoever knowingly aids or assists any State prisoner or prisoner of war 
in escaping from lawful custody, or rescues or attempts to rescue any such 
prisoner, or harbours or conceals any such prisoner who has escaped from law- 
ful custody, or offers or attempts to offer any resistance to the recapture of such 
prisoner, shall be punished with imprisonment for life, or with imprisonment of 
either description for a term which may extend to ten years, and shall also be 
liable to fine. 
Explanation : A State prisoner or prisoner of war, who is permitted to be at 
large on his parole within certain limits in India, is said to escape from lawful 
custody if he goes beyond the limits within which he is allowed to be at large. 


CHAPTER VII 
OF OFFENCES RELATING TO THE ARMY, NAVY-AND AIR FORCE 


Abetting mutiny, or attempting to seduce a soldier, sailor or airman from his duty. 


131. Whoever abets the committing of mutiny by an officer, soldier, sailor or 
airman, in the Army, Navy or Air Force of the Government of India or 
attempts to seduce any such officer, soldier, sailor or airman from his allegiance 
or his duty, shall be punished with imprisonment for life, or with imprisonment 
of either description for a term which may extend to ten years, and shall also be 
liable to fine. 
Explanation : In this section the words “‘officer’’, ‘‘soldier”, “‘sailor’ and ‘“‘air- 
man” include any person subject to the Army Act, the Army Act, 1950 (46 of 
1950), the Naval Discipline Act, the Indian Navy (Discipline) Act, 1934 (34 of 
1934), the Air Force Act or the Air Force Act, 1950 (45 of 1950), as the case 
may be. 
Abetment of mutiny if mutiny is committed in consequence thereof. 
132. Whoever abets the committing of mutiny by an officer, soldier, sailor or 
| airman, in the Army, Navy or Air Force of the Government of India, shall, 
if mutiny be committed in consequence of that abetment, be punished with death, 
or with imprisonment for life, or imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine. 
Abetment of assault by soldier, sailor or airman on his superior officer, when in 
execution of his office. 
133. Whoever, abets an assault by an officer, soldier, sailor or airman, in the 
Army, Navy or Air Force of the Government of India, on any superior 
officer being in the execution of his office, shall be punished with imprison- 
ment of either description for a term which may extend to three years, and shall 
also be liable to fine. 
Abetment of such assault, if the assault is committed. 
134, Whoever abets an assault by an officer, soldier, sailor or airman, in the 
Army, Navy or Air Force of the Government of India, on any superior 
officer being in the execution of his office, shall, if such assault be committed in 
consequence of that abetment be punished with imprisonment of either descrip- 
tion for a term which may extend to seven years, and shall also be liable to fine. 


Abetment of desertion of soldier, sailor or airman. 


135. Whoever abets the desertion of any officer, soldier, sailor or airman, in 
the Army, Navy or Air Force of the Government of India, shall be 
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punished with imprisonment of either description for a term which may extend to 
two years, or with fine, or with both. 


Harbouring deserter. 


136. Whoever, except as hereinafter excepted, knowing or having reason to 

believe that an officer, soldier, sailor or airman, in the Army, Navy or 
Air Force of the Government of India, has deserted, harbours such officer, 
soldier, sailor or airman, shall be punished with imprisonment of either descrip- 
tion for a term which may extend to two years, or with fine, or with both. 


Exception : This provision does not extend to the case in which the harbour is 
given by a wife to her husband. 


Deserter concealed on board merchant vessel through negligence of master. 


137. The master or person in charge of a merchant vessel, on board of which 

anv deserter from the Army, Navy or Air Force of the Government of 
India is concealed, shall, though ignorant of such concealment, be liable to a 
penalty not exceeding five hundred rupees, if he might have known of such 
concealment but for some neglect of his duty as such master or person in charge, 
or but for some want of discipline on board of the vessel. 


Abetment of act of insubordination by soldier, sailor or airman. 

138. Whoever abets what he knows to be an act of insubordination by an 
officer, soldier, sailor or airman, in the Army, Navy or Air Force of the 

Government of India, shall, if such act of insubordination be committed in con- 

sequence of that abetment, be punished with imprisonment of either description 

for a term which may extend to six months, or with fine, or with both. 


Application of foregoing sections to the Indian Marine Service. 
138A. [Omitted] 


Persons subject to certain Acts. 

139. No person subject to the Army Act, the Army Act, 1950 (46 of 1950), 
the Naval Discipline Act, the Indian Navy (Discipline) Act, 1934 

(34 of 1934), the Air Force Act or the Air Force Act, 1950 (45 of 1950); is 

subject to punishment under this Code for any of the offences defined in this 


Chapter. 
Wearing garb or carrying token used by soldier, sailor or airman. 


140. Whoever, not being a soldier, sailor or airman inthe Military, Naval or 

Air service of the Government of India, wears any garb or carries any 
token resembling any garb or token used by such a soldier, sailor or airman 
with the intention that it may be believed that he is such a soldier, sailor or 
airman shall be punished with imprisonment of either description for a term 
which may extend to three months, or with fine which may extend to five 


hundred rupees, or with both. 


CHAPTER VIII 
OF OFFENCES AGAINST THE PUBLIC TRANQUILLITY 
Unlawful assembly. 


141. An assembly of five or more persons is designated an ‘unlawful 
assembly”, if the common object of the persons composing that 


assembly is— 
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First—To overawe by criminal force, or show of criminal force the Central or 
any State Government or Parliament or the Legislature of any State, or any 
public servant in the exercise of the lawful power of such public servant ; or 


Second—To resist the execution of any law, or of any legal process ; or 
Third—To commit any mischief or criminal trespass, or other offence ; or 


Fourth—By means of criminal force, or show of criminal force, to any person, 
to take or obtain possession of any property, or to deprive any person of the 
enjoyment of a right of way, or of the use of water or other incorporeal right of 
which he is in possession or enjoyment, or to enforce any right or supposed 
right ; or 

Fifth—By means of criminal force, or show of criminal force, to compel any 
person to do what he is not legally bound to do, or to omit to do what he is 
legally entitled to do. 


Explanation : An assembly which was not unlawful when it assembled, may 
subsequently become an unlawful assembly. 


Being member of unlawful assembly. 


142, Whoever, being aware of facts which render any assembly an unlawful 
assembly, intentionally joins that assembly, or continues in it, is said to 
be a member of an unlawful assembly. 


Punishment. 


143. Whoever is a member of an ualawful assembly, shall be punished with 
imprisonment of either description for a term which may extend to six 
months, or with fine, or with both. 


Joining unlawful assembly armed with deadly weapon. 


144. Whoever, being armed with any deadly weapon, or with anything which, 

used as a weapon of offence, is likely to cause death, is a member of an 
unlawful assembly, shall be punished with imprisonment of either description 
for a term which may extend to two years, or with fine, or with both. 


Joining or continuing in unlawful assembly, knowing it has been commanded to 
disperse. 


145. Whoever joins or continues in an unlawful assembly, knowing that such 

unlawful assembly has been commanded in the manner prescribed by law 
to disperse, shall be punished with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 


Rioting. 


146. Whenever force or violence is used by an unlawful assembly, or by any 
member thereof, in prosecution of the common object of such assembly, 
every member of such assembly is guilty of the offence of rioting. 


Punishment for rioting. 


147. Whoever is guilty of rioting, shall be punished with imprisonment of 
either description for a term which may extend to two years, or with fine, 
or with both. 


Rioting, armed with deadly weapon. 


148. Whoever is guilty of rioting, being armed with a deadly weapon or with 

anything which, used as a weapon of offence, is likely to cause death, 
shall be punished with imprisonment of either description for a term which may 
extend to three years, or with fine, or with both. 
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Every member of unlawful assembly guilty of offence committed in prosecution of 
common object. | 


149. If an offence is committed by any member of an unlawful assembly in 

prosecution of thecommon object of that assembly, or such as the mem- 
bers of that assembly knew tO be likely to be committed in prosecution of that 
object, every person who, at the time of the committing of that offence, isa 
member of the same assembly, is guilty of that offence. 


Hiriag, or conniving at hiring, of persons to join unlawful assembly. 


150. Whoeverhires or engages, or employs, orspromotes, or connives at the 

hiring, engagement or employment of ‘any person to join or become a 
member of any unlawful assembly, shall be punishable as a member of such 
unlawful assembly, and for any offence which may be committed by any such 
person as a member of such unlawful assembly in pursuance of such hiring, 
engagement or employment, in the same manner as if he had been a member 
of such unlawful assembly, or himself had committed such offence. 


Knowingly joining or continuing in assembly of five or more persons after it has 
been commanded to disperse. 


151. Whoever knowingly joims or continues in any assembly of five or more 

persons likely to cause a disturbance of the public peace, after such 
assembly has been lawfully commanded to disperse, shall be punished with 
imprisonment of either description for a term which may extend to six months, 
or with fine, or with both. ` 


Explanation : If the assembly is an unlawful assembly within the meaning of 
section 141, the offender will be punishable under section 145. 


Assaulting or obstructing public servant when suppressing riot, etc. 


152. Whoever assaults or threatens to assault, or obstructs or attempts to 

obstruct, any public servant in the discharge of his duty as such public 
servant, in endeavouring to disperse an unlawful assembly, or to suppress a riot 
or affray, or uses, or threatens, or attempts to use criminal force to such 
public servant, shall be punished with imprisonment of either description for a 
term which may extend to three years, or with fine, or with both. 


Wantonly giving provocation with intent to cause riot—If rioting be committed/If 
not committed. 


153. .Whoever malignantly, or wantonly, by doing anything which is illegal, 

gives provocation to any person intending or knowing it to be likely that 
such provocation will cause the offence of rioting to be committed, shall, if the 
offence of rioting be committed in consequence of such provocation, be punish- 
ed with imprisonment of either description for a term which may extend to 
one year, or with fine, or with both; and if the offence of rioting be not 
committed, with imprisonment of either description for a term which may 
extend to six months, or with fine, or with both. 


Promoting enmity between different groups on grounds of religion, race, place of 
birth, residence, language, etc., and doing acts prejudicial to maintenance of 


harmony. 


153A. (1) Whoever— 
(a) by words, either spoken or written, or by signs or by visible represen- 
tations or otherwise, promotes or attempts to promote, on grounds of 
religion, race, place of birth, residence, language, caste or community 
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or any other ground whatsoever, disharmony or feelings of enmity, 
hatred or ill-will between different religious, racial, language or regional 
groups or castes, or communities, or + s. 


(b) commits any act which is prejudicial to the, maintenance of harmony 
between different religious, racial, lanie. or regional groups or 
castes or communities, and which disturbs or is Vikely to disturb the 
public tranquillity, or” * j ‘ 


P Ër 2 

(c) organizes any exercise, movement, drill or other ‘Similar activity intend- 
ing that the participants in suth activity shall be strained” to use 
criminal force or violence or knowing it to be likely that the partici- 
pants in such activity will use or be trained to use criminal force or 
violence, or participates in such activity intending to use or be trained 
to use criminal force or violence or knowing it to be likely that the 
participants in such activity will use or be trained to use criminal force 
or violence, against any religious, racial, language or regional group or 
caste or community and such activity,for any reason whatsoever causes 
or is likely to cause fear or alarm or a feeling of msecurity amongst 
members of such religious, racial, language or regional group or caste 
or community, | ® 


shall be punished with imprisonment which may extend to three years, or with 
fine, or with both. 


(2) Offence committed in place of worship, etc. —W hoever commits an offence 
specified in sub-section (1) in any place of worship or in any assembly engaged 
in the performance of religious worship or religious ceremonies, shall be 
punished with imprisonment which may extend to five years and shall also be 
liable to fine. 


Imputations, assertions prejudicial to national integration. 


153B. (1) Whoever, by words either spoken or written or by signs or by 
° visible representations or otherwise, — 


(a) makes or publishes any imputation that any class of persons cannot, 
by reason of their being members of any religious, racial, language or 
regional group or caste or community, bear true faith and allegiance to 
the Constitution of India as by law established or uphold the sovereignty 
and integrity of India, or ' 


(b) asserts, counsels, advises, propagates or publishes that any class of 
persons shall, by reason of their being members of any religious, racial, 
language or regional group or caste or com munity, be denied or 
deprived of their rights as citizens of India, or 


(c) makes or publishes any assertion, counsel, plea or appeal concerning 
the obligation of any class of persons, by reason of their being mem- 
bers of any religious, racial, language or regional group or caste or 
community, and such assertion, counsel. plea or appeal causes or is 
likely to cause disharmony or feelings of enmity or hatred or ill-will 
between such members and other persons, 


shall be punished with imprisonment which may extend to three years, or with 
fine, or with both. 


(2) Whoever commits an offence specified in sub-section (1), in any place of 
worship or in any assembly engaged in the performance of religious worship or 
religious ceremonies, shall be punished with imprisonment which may extend to 
five years and shall also be liable to fine. 
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Owner or occupier of land on which an unlawful assembly is held. 


154. Whenever any unlawful assembly or riot takes place, the owner or 

occupier of the land upon which such unlawful assembly is held, or such 
riot is committed, and any person having or claiming an interest in such land, 
shall be punishable with fine not exceeding one thousand rupees, if he or his 
agent or manager, knowing that such offence isbeing or has been committed, 
or having reason*to.Believe it is likely to be committed, do not give the earliest 
notice thereof Ün his or their power to the principal officer at the nearest police- 
Station, and do not; in the case of his or their having reason to believe that it 
was about to be committed, use all lawful means in his or their power to prevent 
it, and, in the event of its taking place, do not use all lawful means in his or 
their power to disperse or suppress the riot or unlawful assembly. 


Liability of person for whose benefit riot is committed. 


155. Whenever a riot is committed for the benefit or on behalf of any person 

who is the owner fa occupier of any land respecting which such riot takes 
place or who claims any interest in such land, or inthe subject of any dispute 
which gave rise to the riot, or who has accepted or derived any benefit there- 
from, such person shall be punishable with fine, if he or his agent or manager, 
having reason to believe that such riot was likely to be committed or that the 
unlawful assembly by which such riot was committed was likely to be held, 
shall not respectively use all lawful means in his or their power to prevent such 
assembly or riot from taking place, and for suppressing and dispersing the 
same. = M , 


Liability of agent of owner or occupier for whose benefit riot is committed. 


156. Whenever a riot is committed for the benefit or on behalf of any person 

who is the owner or occupier of any land respecting which such riot takes 
place, or who claims any interest in such land, or in the subject of any dispute 
which gave rise to the riot, or who has accepted or derived any benefit there- 
from, ` | < : i 


the agent or manager of such person shall be punishable with fine, if such 
agent, or manager, having reason to believe that such riot was likely to 
be committed, or that the unlawful assembly by which such riot was 
committed was likely to be held, shall not use all lawful means in his power 
to prevent such riot or assembly from taking place and for suppressing and 
dispersing the same. 


Harbovring persons hired for an unlawful assembly. 


157. Whoever harbours, receives or assembles, in any house or premises in 

his occupation or charge, or under his control any persons, knowing that 
such persons have been hired, engaged or employed, or are about to be hired, 
engaged or employed, to join or become members of an unlawful assembly, 
shall be punished with imprisonment of either description for a term which may 
extend to six months, or with fine, or with both. 


Being hired to take part in an unlawful assembly or riot. 


158. Whoever is engaged, or hired, or offers or attempts to be hired or engag- 

ed, to do or assist in doing any of the acts specified in section 141, shall 
be punished with imprisonment of either description for a term which may 
extend to six months, or with fine, or with both, 


Or to go armed.—and whoever, being so engaged or hired as aforesaid, goes 
armed, or engages or offers to go armed, with any deadly weapon or with 
anything which used as a weapon of offence is likely to cause death, shall 
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be punished with imprisonment of either description for a term, which may 
extend to two years, or with fine, or with both. 


Affray. 


159. When two or more persons, by fighting in a public place, disturb the 
public peace, they are said to “commit an affray”’. 


Punishment for committing affray. 


160. Whoever commits an affray, shall be punished with imprisonment of 
either description for a term which may extend to one month, or with 
fine which may extend to one hundred rupees, or with both. 


CHAPTER IX 
OF OFFENCES BY OR RELATING TO PUBLIC SERVANTS 


Public servant taking gratification other than legal remuneration in respect of an 
official act. 4 a 


161. Whoever, being or expecting to be a public servant, accepts or obtains, 

or agrees, to accept, or attempts to obtain from any person, for himself 
or for any other person, any gratification whatever, other than legal remunera- 
tion, as a motive or reward for doing or forbearing to do any official act or for 
showing or forbearing to show, in the exercise of his official functions, favour 
or disfavour to any person, or for rendering or attempting to render any service 
or disservice to any person, with the Central or any State Government or 
Parliament or the Legislature of any State, or with any local authority, corpo- 
ration or Government company referred to in section 21, or with any public 
servant, as such, shall be punished with imprisonment of either description for 
a term which may extend to three years, or with fine, or with both. 


Explanations : “Expecting to be a public servant.” Ifa person not expecting 
to be in office obtains a gratification by deceiving others into a belief that he is 
about to be in office, and that he will then serve them, he may be guilty of 
cheating, but he is not guilty of the offence defined in this section. 


“‘Gratification.”—The word “‘gratification” is not restricted to pecuniary 
gratifications, or to gratifications estimable in money. 


“Legal remuneration.” —The words “‘legal remuneration” are not restricted to 
remuneration which a public servant can lawfully demand, but include all 
remuneration which he is permitted by the Government, which he serves, to 
accept. 


“A motive or reward for doing.”"—A person who receives a gratification as a 
motive for doing what he does not intend to do, or as a reward for doing what 
he has not done, comes within these words. 


Illustrations 


(a) A, a munsif, obtains from Z, a banker, a situation in Z’s bank for A’s brother, as a reward 
to A for deciding a cause in favour of Z. A has committed the offence defined in this section. 


(b) A. holding the office of Consul in a Foreign State, accepts a lakh of rupees from the Minis- 
ter of that State. It does not appear that A accepted this sum as a motive or reward for 
doing or forbearing to do any particular official act, or for rendering or attempting to render 
any particular service to that State with the Government of India. But it does appear that A 
accepted the sum as a motive or reward for generally showing favour in the exercise of his 
official functions to that State. A has committed the offence defined in this section. 


(c) A, a public servant, induces Z erroneously to believe that A’s influence with the Govern- 
ment has obtained a title for Z and thus induces Z to give A money as a reward for this service. 
A has committed the offence defined in this section. 
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Taking gratification, in order, by corrupt or illegal means, to influence public 
servant. 
162. Whoever accepts or obtains. or agrees to accept, or attempts to obtain 
from any person, for himself or for any other person, any gratification 
whatever as a motive or reward for inducing, by corrupt or illegal means, any 
public servant to do or to forbear to do any official act, or in the exercise of 
the official functions of such public servant to show favour or disfavour to any 
person, or to render or attempt to render any service or disservice to any 
person, with the Central or any State Government or Parliament or the 
Legislature of any State, or with any local authority, corporation or Govern- 
ment company referred to in section 21, or with any public servant, as such, 
shall be punished with imprisonment of either description for a term which 
may extend to three years, or with fine, or with both. 


Taking gratification, for exercise or personal influence with public servant. 


163. Whoever accepts or obtains, or agrees to accept or attempts to obtain, 

from any person, for himself or for any other person, any gratification 
whatever, as a motive or reward for inducing, by the exercise of personal influ- 
ence, any public servant to do or to forbear to do any official act, or in the 
exercise of the official functions of such public servant to show favour or dis- 
favour to any person, or to render or attempt to render any service or disservice 
to any person with the Central or any State Government or Parliament or the 
Legislature of any State, or with any local authority, corporation or Government 
company referred to in section 21, or with any public servant, as such, shall be 
punished with simple imprisonment for a term which may extend to one year, 


or with fine, or with both. 


Illustration 


An advocate who receives a fee for arguing a case before a Judge ; a person who receives pay for 
arranging and correcting a memorial addressed to Government, setting forth the services and 
claims of the memorialist; a paid agent for a condemned criminal, who lays before the 
Government statements tending to show that the condemnation was unjust.—are not within this. 
section, inasmuch as they do not exercise or profess to exercise personal influence. 


Punishment for abetment by public servant of offences defined in section 162 or 


163. 
164. Whoever, being a public servant, in respect of whom either of the offences 
defined in the last two preceding sections is committed, abets the offence, 
shall be punished with imprisonment of either description for a term which may 
extend to three years, or with fine, or with both. 
Illustration 


A is a public servant. B, A’s wife, receives a present as a motive for soliciting A to give an 
office to a particular person. A abets her doing so. B is punishable with imprisonment for a 
term not exceeding one year, or with fine, or with both. A is punishable with imprisonment for 
a term which may extend to three years, or with fine, or with both. 


Public servant obtaining valuable thing, without consideration, from person 
concerned in proceeding or business transacted by such public servant. 


165. Whoever, being a public servant, accepts or obtains, or agrees to accept 
or attempts to obtain, for himself, or for any other person, any valuable 
thing without consideration, or for a consideration which he knows to be 


inadequate, 

from any person whom he knows to have been or to be, or to be likely to be 
concerned in any proceeding or business transacted or about to be transacted by 
such public servant, or having any connection with the official functions of 
himself or of any public servant to whom he is subordinate, 
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or from any person whom he knows to be interested in or related to the person 
so concerned, 

shall be punished with imprisonment of either description for a term which may 
extend to three years, or with fine or with both. 


Illustrations 


(a) A, acollector, hires a house of Z, who has a settlement case pending before him. It is 
agreed that A shall pay fifty rupees a month, the house being such that, if the bargain were 
made in good faith. A would be required to pay two hundred rupees a month. A has obtained 
a valuable thing from Z without adequate consideration. 


(5) A, a Judge, buys of Z, who has a cause pending in A’s Court, Government promissory notes 
at a discount, when they are selling inthe market at a premium. A has obtained a valuable 
thing from Z without adequate consideration. 


(c) Z’s brother is apprehended and taken before A, a Magistrate, on a charge of perjury. A sells 
to Z shares in a bank at a premium, when they are selling in the market at a discount. Z pays 
A for the shares accordingly. The money so obtained by A is a valuable thing obtained by him 
without adequate consideration. 


Punishment for abetment of offences defined in section 161 or section 165. 


165A. Whoever abets any offence punishable under section 161 or section 165, 

whether or not that offence is committed in consequence of the abet- 
ment, shall be punished with imprisonment of either description for a term 
which may extend to three years, or with fine, or with both. 


Public servant disobeying law with intent to cause injury to any person. 


166. Whoever, being a public servant, knowingly disobeys any direction of the 

law as to the way in which he is to conduct himself as such public ser- 
vant, intending to cause, to knowing it to be likely that he will, by such 
disobedience, cause injury to any person, shall be punished with simple 
imprisonment for a term which may extend to one year, or with fine, or with 
both. 


Illustration 


A, being an officer directed by law to take property in execution, in order to satisfy a decree 
pronounced in Z’s favour by a Court of Justice, knowingly disobeys that direction of law, with 
the knowledge that he is likely thereby to cause injury to Z. A has committed the offence 
defined in this section. 


Public servant framing an incorrect document with intent to cause injury. 


167. Whoever, being a public servant, and being, as such public servant, 

charged with the preparation or translation of any document, frames or 
translates that document in a manner which he knows or believes to be incorrect, 
intending thereby to cause or knowing it to be likely that he may thereby cause 
injury to any person, shall be punished with imprisonment of either description 
for a term which may extend to three years, or with fine, or with both. 


Public servant unlawfully engaging in trade. 


168. Whoever, being a public servant, and being legally bound as such public 

servant not to engage in trade, engages in trade, shall be punished with 
simple imprisonment for a term which may extend to one year, or with fine, or 
with both. 


Public servant unlawfully buying or bidding for property. 


169. Whoever, being a public servant, and being legally bound as such public 

servant, not to purchase or bid for certain property, purchases or bids 
for that property, either in his own name or in the name of another, or jointly, 
or in shares with others, shall be punished with simple imprisonment for a term 
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which may extend to two years, or with fine, or with both ; and the property, if 
purchased, shall be confiscated. 


Personating a public servant. 


170. Whoever pretends to hold any particular office as a public servant, know- 

ing that he does not hold such office or falsely personates any other 
person holding such office, and in such assumed character does or attempts to 
do any act under colour of such office, shall be punished with imprisonment of 
either description for a term which may extend to two years, or with fine, or 
with both. 


Wearing garb or carrying token used by public servant with fraudulent intent. 


171. Whoever, not belonging to a certain class of public servants, wears any 

garb or carries any token resembling any garb or token used by that class 
of public servants, with the intention that it may be believed, or with the know- 
ledge that it is likely to be believed, that he belongs to that class of public 
servants, shall be punished with imprisonment of either description for a term 
which may extend to three months, or with fine which may extend to two 
hundred rupees, or with both. 


CHAPTER IXA 
OF OFFENCES RELATING TO ELECTIONS 


“Candidate”, “Electoral right” defined. 
171A. For the purposes of this Chapter— 


(a) “candidate” means a person who has been nominated as a candidate at 
any election ; | 


(b) “electoral right” means the right of a person to stand, or not to stand 
as, or to withdraw from being, a candidate or to vote or refrain from 
voting at an election. 


Bribery. 
171B. (1) Whoever— 


(i) gives a gratification to any person with the object of inducing him or 
any other person to exercise any electoral right or of rewarding any 
person for having exercised any such right ; or 


(ii) accepts either for himself or for any other person any gratification as a 
reward for exercising any such right or for inducing or attempting to 
induce any other person to exercise any such right, 


commits the offence of bribery : 


Provided that a declaration of public policy or a promise of public action shall 
not be an offence under this section. 


(2) A person who offers, or agrees to give, or offers or attempts to procure, a 
gratification shall be deemed to give a gratification. 


(3) A person who obtains or agrees to accept or attempts to obtain a gratifica- 
tion shall be deemed to accept a gratification, and a person who accepts a 
gratification as a motive for doing what he does not intend to do, or as a reward 
for doing what he has not done, shall be deemed to have accepted the gratifica- 
tion as a reward. 
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Undue influence at elections. 
171C. (1) Whoever voluntarily interferes or attempts to interlere with the free 
exercise of any electoral right commits the offence of undue influence 
at an election. 
(2) Without prejudice to the generality of the provisions of sub-section (1), 
whoever— 
(a) threatens any candidate or voter, or any person in whom a candidate or 
voter is interested, with injury of any kind, or 
(b) induces or attempts to induce a candidate or voter to believe that he or 
any person in whom he is interested will become or will be rendered an 
object of Divine displeasure or of spiritual censure, 
shall be deemed to interfere with the free exercise of the electoral right of such 
candidate or voter, within the meaning of sub-section (1). 
(3) A declaration of public policy or a promise of public interfere with an 
electoral right, shall not be deemed to be interference within the meaning of 
this section. 


Personation at elections. 

171D. Whoever at an election applies for a voting paper or votes in the name 
of any other person, whether living or dead, or in a fictitious name, or 

who having voted once at such election applies at the same election for a voting 

paper in his own name, and whoever abets, procures or attempts to procure the 

voting by any person in any such way, commits the offence of personation at an 


election. 


Punishment for bribery. 

171E. Whoever commits the offence of bribery shall be punished with imprison- 
ment of either description for a term which may extend to one year, or 

with fine, or with both : 


Provided that bribery by treating shall be punished with fine only. 
Explanation : “Treating? means that form of bribery where the gratification 
consists in food, drink, entertainment, or provision. 


Punishment for undue influence or personation at an election. 

171F. Whoever commits the offence of undue influence or personation at an 
election shall be punished with imprisonment of either description for a 

term which may extend to one year or with fine, or with both. 


False statement in connection with an election. 

171G. Whoever with intent to affect the result of an election makes or publish- 
es any statement purporting to be a statement of fact which is false and 

which he either knows or believes to be false or does not believe to be true, in 

relation to the personal character or conduct of any candidate shall be punished 

with fine. 


Illegal payments in connection with an election. 

171H. Whoever without the general or special authority in writing of a candi- 
date incurs or authorises expenses on account of the holding of any 

public meeting, or upon any advertisement, circular or publication, or in any 

other way whatsoever for the purpose of promoting or procuring the election of 

such candidate, shall be punished with fine which may extend to five hundred 

rupees : 
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Provided that if any person having incurred any such expenses not exceeding the 
amount of ten rupees without authority obtains within ten days from the dale 
on which such expenses were incurred the approval in writing of the candidate, 
he  — be deemed to have incurred such expenses with the authority of the 
candidate. 


Failure to keep election accounts. 

171-I. Whoever being required by any law for the time being in force or any 
' rule having the force of law to keep accounts of expenses incurred at or 
In connection with an election fails to keep such accounts shall be punished 
with fine which may extend to five hundred rupees. 


CHAPTER X 
OF CONTEMPTS OF THE LAWFUL AUTHORITY OF PUBLIC SERVANTS 


Absconding to avoid service of summons or other proceeding. 

172. Whoever absconds in order to.avoid being served with a summons, notice 
or order proceeding from any public servant legally competent, as such 

public servant, to issue such summons, notice or order, shall be punished with 

simple imprisonment for a term which may extend to one month, or with fine 

which may extend to five hundred rupees, or with both ; 


or, if the summons or notice or order is to attend in person or by agent, or | 
to produce a document in a Court of Justice, with simple imprisonment for a 
term which may extend to six months, or with fine which may extend to one 
thousand rupees, or with both. 


Preventing service of summons or other proceeding, or preventing publication 
thereof. 


173. Whoever in any manner intentionally prevents the serving on himself, or 

on any other person, of any summons, notice or order proceeding from 
any public servant legally competent, as such public servant, to issue such 
summons, notice or order, 


or intentionally prevents the lawful affixing to any place of any such summons, 
notice or order, 


or intentionally removes any such summons, notice or order from any place to 
which it is lawfully affixed, 


or intentionally prevents the lawful making of any proclamation, under the 
authority of any public servant legally competent, as such public servant, to 
direct such proclamation to be made, 


shall be punished with simple imprisonment for a term which may extend to one 
month, or with fine which may extend to five hundred rupees, or with both ; 


or, if the summons, notice, order or proclamation is to attend in person or 
by agent, or to produce a document in a Court of Justice, with simple 
imprisonment for a term which may extend to six months, or with fine which 
may extend to one thousand rupees, or with both. 


Non-attendance in obedience to an order from public servant. 

174. Whoever, being legally bound to attend in person or by an agent at a cer- 
tain place and time in obedience to a summons, notice, order or proclama- 

tion proceeding from any public servant legally competent, as such public 

servant, to issue the same, 
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intentionally omits to attend at that place or time, or departs from the place 
where he is bound to attend before the time at which it is lawful for him to 
depart, i. £ - 

shall be punished with simple imprisonment for a term which may extend to one 
month, or with fine which may extend to five hundred rupees, or with both ; 


or, if the summons, notice, order or proclamation is to attend in person or by 
agent in a Court of Justice, with simple imprisonment for a term which may 
extend to six months, or with fine which may extend to one thousand rupees, or 
with both. - 7 ) 


Illustrations 
(a) A, being legally bound to appear before the High Court at Calcutta in obedience to a 


subpoena issuing from that Court, intentionally omits to appear. A has committed the offence 
defined in this section. 


(b) A, being legally bound to appear before a District Judge, as a witness, in obedience to a 
summons issued by that District Judge intentionally omits to appear. A has committed the 
offence defined in his section. 


Omission to produce document to public servant by person legally bound to 
produce it. 


175. Whoever, being legally bound to produce or deliver up any document to 

any public servant, as such, intentionally omits so to produce or deliver 
up the same, shall be punished with simple imprisonment for a term which may 
extend to one month, or with fine which may extend to five hundred rupees, or 
with both ; 


or, if the document is to be produced or delivered up to a Court of Justice, with 
simple imprisonment for a term which may extend to six months, or with fine 
which may extend to one thousand rupees, or with both. 

Illustration 


A, being legally bound to produce a document before a District Court, intentionally omits to 
produce the same. A has committed the offence defined in this section. 


Omission to give notice or information to public servant by person legally bound 
to give it. 
176. Whoever, being legally bound to give any notice or to furnish informa- 
tion on any subject to any public servant, as such, intentionally omits 
to give such notice or to furnish such information in the manner and at the 
time required by law, shall be punished with simple imprisonment for a term 
which may extend to one month, or with fine which may extend to five hundred 
Tupees, or with both ; 


or, if the notice or information required to be given respects the commission 
of an offence, or is required for the purpose of preventing the commission of 
an offence, or in order to the apprehension of an offender, with simple impri- 
sonment for a term which may extend to six months, or with fine which may 
extend to one thousand rupees, or with both; 


or, if the notice or information required to be given is required by an order 
passed under sub-section (1) of section 565 of the Code of Criminal Procedure, 
1898 (5 of 1898), with imprisonment of either description for a term which 
may extend to six months, or with fine which may extend to one thousand 
rupees, or with both. 


Furnishing false information. 


177. Whoever, being legally bound to furnish information on any subject to 
any public servant, as such, furnishes, as true, information on the 
subject which he knows or has reason to believe to be false, shall be punished 
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with simple imprisonment for a term which may extend to six months, or with 
fine which may extend to one thousand rupees, or with both ; 


or, if the information which he is legally bound to give respects the com- 
mission of an offence, or is required for the purpose of preventing the com- 
mission of an offence, or in order to the apprehension of an offender, with 
imprisonment of either description for a term which may extend to two years, 
or with fine, or with both. 


Illustrations 


(a) A, a landholder, knowing of the commission of a murder within the limits of his estate, 
wilfully misinforms the Magistrate of the district that the death has occurred by accident in 
consequence of the bite of a snake. A is guilty of the offence defined in this section. 


(b) A, a village watchman, knowing that a considerable body of strangers has passed through 
his village in order to commit a dacoity in the house of Z, a wealthy merchant residing in a 
neighbouring place, and being bound under clause 5, section VII, Regulation III, 1821, of the 
Bengal Code, to give early and punctual information of the above fact to the offcer of the 
nearest police-station, wilfully misinforms the police-officer that a body of suspicious characters 
passed through the village with a view to commit dacoity in a certain distant place in a different 
direction. Here A is guilty of the offence defined in the latter part of this section. 


Explanation : In section 176 and in this section the word ‘‘offence” includes 
any act committed at any place out of India, which, if committed in India, would 
be punishable under any of the following sections, namely, 302, 304, 382, 392,. 
393, 394, 395, 396, 397, 398, 399, 402, 435, 436, 449, 450, 457, 458, 459 
and 460 ; and the word ‘‘offender’’ includes any person who is alleged to have 
been guilty of any such act. 2 j | 


Refusing oath or affirmation when duly required by public servant to make it. 


178. Whoever refuses to bind himself by an oath or affirmation to state the 

truth, when required so to bind himself by a public servant legally com- 
petent to require that he shall so bind himself, shall be punished with simple 
imprisonment for a term which may extend to six months, or with fine which 
may extend to one thousand rupees, or with both. 


Refusing to answer public servant authorised to question. 


179. Whoever, being legally bound to state the truth on any subject to any 

public servant, refuses to answer any question demanded of him touching 
that subject by such public servant, in the exercise of the legal powers of such 
public servant, shall be punished with simple imprisonment for a term which 
may extend to six month, or with fine which may extend to one thousand 
rupees, or with both. 


Refusing to sign statement. 

180. Whoever refuses to sign any statement made by him, when required to 
sign that statement by a public servant legally competent to require that 

he shall sign that statement, shall be punished with simple imprisonment fora 

term which may extend to three months, or with fine which may extend to five 

hundred rupees, or with both. 


False statement on oath or affirmation to public servant or person authorised to 

administer an oath or affirmation. 

181. Whoever, being legally bound by an oath or affirmation to state the 
truth on any subject to any public servant or other person authorized by 

law to administer such oath or affirmation, makes, to such public servant 

or other person as aforesaid, touching that subject, any statement which iS 

false, and which he either knows or believes to be false or does not believe to 
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be true, shall be punished with imprisonment of either description for aterm 
which may extend to three years, and shall also be liable to fine. 


False information, with intent to cause public servant to use his lawful power to 
the injury of another person. 


182. Whoever gives to any public servant any information which he knows or 
believes to be false, intending thereby to cause, or knowing it to be 
likely that he will thereby cause, such public servant— 


(a) to do or omit anything which such public servant ought not to do or 
omit if the true state of facts respecting which such information Is given 
were known by him, or 


(b) to use the lawful power of such public servant to the injury or annoy- 
ance of any person, 


shall be punished with imprisonment of either description for a term which 
may extend to six months, or with fine which may extend to one thousand 
rupees, or with both. 


Illustrations 


(a) A informs a Magistrate that Z, a police-officer, subordinate to such Magistrate, has been 
guilty of neglect of duty or misconduct, knowing such information to be false, and knowing 
it to be likely that the information will cause the Magistrate to dismiss Z. A has committed the 
offence defined in this section. 


(b) A falsely informs a public servant that Z has contraband salt in a secret place knowing such 
information to be false, and knowing that it is likely that the consequence of the information 
will be a search of Z’s premises, attended with annoyance to Z. A has committed the offence 
defined in this section. 


(c) A falsely informs a policeman that he has been assaulted and robbed in the neighbourhood 
of a particular village. He does not mention the name of any person as one of his assailants, 
but knows it to be likely that in consequence of this information the police will make enquiries 
and institute searches in the village to the annoyance of the villagers or some of them. A has 
committed an offence under this section. - 


Resistance to the taking of property by the lawful authority of a public servant. 


183. Whoever offers any resistance to the taking of any property by the lawful 

authority of any public servant, knowing or having reason to believe that 
he is such public servant, shall be punished with imprisonment of either 
description for a term which may extend to six months, or with fine which may 
extend to one thousand rupees, or with both. 


Obstructing sale of property offered for sale by authority of public servant. 


184. Whoever intentionally obstructs any sale of property offered for sale by 
the lawful authority of any public servant, as such, shall be punished 

with imprisonment of either description for a term which may extend to one 

month, or with fine which may extend to five hundred rupees, or with both. 


Illegal purchase or bid for property offered for sale by authority of public servant. 


185. Whoever, at any sale of property held by the lawful authority of a public 

servant, as such, purchases or bids for any property on account of any 
person, whether himself or any other, whom he knows to be under a legal 
incapacity to purchase that property at that sale, or bids for such property not 
intending to perform the obligations under which he lays himself by such bidding, 
shall be punished with imprisonment of either description for a term which may 
extend to one month, or with fine which may extend to two hundred rupees, 
or with both. 
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Obstructing public servant in discharge of public functions. 


186. Whoever voluntarily obstructs any public servant in the discharge of his 
I public functions, shall be punished with imprisonment of either descrip- 
tion for a term which may extend to three months, or with fine which may 
extend to five hundred rupees, or with both. 


Omission to assist public servant when bound by law to give assistance. 


187. Whoever, being bound by law to render or furnish assistance to any 

public servant in the execution of his public duty, intentionally omits to 
give such assistance, shall be punished with simple imprisonment for a term 
which may extend to one month, or with fine which may extend to two hund- 
red rupees, or with both ; 


and if such assistance be demanded of him by a public servant legally compe- 
tent to make such demand for the purposes of executing any process lawfully 
issued by a Court of Justice, or of preventing the commission of an offence, or 
of suppressing a riot, or affray, or of apprehending a person charged with or 
guilty of an offence, or of having escaped from lawful custody, shall be 
punished with simple imprisonment for a term which may extend to six months, 
or with fine which may extend to five hundred rupees, or with both. 


Disobedience to order duly promulgated by public servant. 


188. Whoever, knowing that, by an order promulgated by a public servant 

lawfully empowered to promulgate such order, he is directed to abstain 
from a certain act, or to take certain order with certain property in his posses- 
sion or under his management, disobeys such direction ; 


shall, if such disobedience causes or tends to cause obstruction, annoyance or 
injury, or risk of obstruction, annoyance or injury, to any persons lawfully 
employed, be punished with simple imprisonment for a term which may extend 
to one month or with fine which may extend to two hundred rupees, or with 
both ; 


and if such disobedience causes or tends to cause danger to human life, health 
or safety, or causes or tends to cause a riot or affray, shall be punished with 
imprisonment of either description for a term which may extend to six months, 
or with fine which may extend to one thousand rupees, or with both. 


Explanation : It is not necessary that the offender should intend to produce 
harm, or contemplate his disobedience as likely to produce harm. It is sufficient 
that he knows of the order which he disobeys, and that his disobedience 
produces, or is likely to produce, harm. 


Illustration 


An order is promulgated by a public servant lawfully empowered to promulgate such order, 
directing that a religious procession shall not pass down a certain street. A knowingly disobeys 
the order, and thereby causes danger of riot. A has committed the offence defined in this 
section. 


Threat of injury to public servant. 


189. Whoever holds out any threat of injury to any public servant, or to any 

person in whom he believes that public servant to be interested, for the 
purpose of inducing that public servant to do any act, or to forbear or delay to 
do any act, connected with the exercise of the public functions of such public 
servant, shall be punished with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 
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Threat of injury to induce person to refrain from applying for protection to public 
servant. 


190. Whoever holds out any threat of injury to any person for the purpose of 

inducing that person to refrain or desist from making a legal application 
for protection against any injury to any public servant legally empowered as 
such to give such protection, or to cause such protection to be given, shall be 
punished with imprisonment of either description for aterm which may extend 
to one year, or with fine, or with both. 


CHAPTER XI 
OF FALSE EVIDENCE AND OFFENCES AGAINST PUBLIC JUSTICE 
Giving false evidence. 


191. Whoever, being legally bound by an oath or by an express provision of 
law to state the truth, or being bound by law to make a declaration upon 

any subject, makes any statement which is false, and which he either knows or 

believes to be false or does not believe to be true, is said to give false evidence. 


Explanation 1: A statement is within the meaning of this section, whether it is 
made verbally or otherwise. 


Explanation 2: A false statement as to the belief of the person attesting is 
within the meaning of this section, and a person may be guilty of giving false 
evidence by stating that he believes a thing which he does not believe, as well 
as by stating that he knows a thing which he does not know. 


Illustrations 
(a) A, in support of a just claim which B has against Z for one thousand rupees falsely swears 
on a trial that he heard Z admit the justice of B’s claim. A has given false evidence. 


(6) A, being bound by an oath to state the truth, states that he believes a certain signature to 
be the handwriting of Z, when he does not believe it to be the handwriting of Z. Here A states 
that which he knows to be false, and therefore gives false evidence. 


(c) A, knowing the general character of Z’s handwriting, states that he believes a certain 
signature to be the handwriting of Z ; A in good faith believing it to be so. Here A’s statement 
is merely as to his belief, and is true as to his belief, and therefore, although the signature 
may not be the handwriting of Z, A has not given false evidence. 


(d) A, being bound by an oath to state the truth, states that he knows that Z was at a particular 
place on a particular day, not knowing anything upon the subject. A gives false evidence 
whether Z was at that place on the day named or not. 


(e) A, an interpreter or translator, gives or certifies as a true interpretation or translation of a 
statement or document which he is bound by oath to interpret or translate truly, that which is 


not and which he does not believe to be a true interpretation or translation. A has given false 
evidence. 


Fabricating false evidence. 


192. Whoever causes any circumstance to exist or makes any false entry in 

any book or record, or makes any document containing a false statement, 
intending that such circumstance, false entry or false statement may appear in 
evidence in a judicial proceeding, or in a proceeding taken by law before a 
public servant as such, or before an arbitrator, and that such circumstance, 
false entry or false statement, so appearing in evidence, may cause any person 
who in such proceeding is to form an opinion upon the evidence, to entertain 
an erroneous opinion touching any point material to the result of such 
proceeding, is said “to fabricate false evidence”. 


Illustrations 


(a) A puts jewels into a box belonging to Z, with the intention that they may be found in that 


— and that this circumstance may cause Z, to be convicted of theft. A has fabricated false 
evidence. 
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(b) A makes a false entry in his Shop-book for the purpose of using it as corroborative evidence 
in a Court of Justice. A has fabricated false evidence. 


(c) A, with the intention of causing Z to be convicted of a criminal conspiracy, writes a letter 
In imitation of Z’s handwriting, purporting to be addressed to an accomplice in such criminal 
conspiracy, and puts the letter in a place which he knows that the officers of the Police are 
likely to search. A has fabricated false evidence. 


Punishment for false evidence. 


193. Whoever intentionally gives false evidence in any stage of a judicial pro- 

ceeding, or fabricates false evidence for the purpose of being used in any 
Stage of a judicial proceeding, shall be punished with imprisonment of either 
—es for a term which may extend to seven years, and shall also be liable 
to fine ; 


and whoever intentionally gives or fabricates false evidence in any other case, 
shall be punished with imprisonment of either description for a term which 
may extend to three years, and shall also be liable to fine. 


Explanation 1 : A trial before a Court-martial is a judicial proceeding. 


Explanation 2 : An investigation directed by law preliminary to a proceeding 
before a Court of Justice, is a stage of a judicial proceeding, though that investi- 
gation may not take place before a Court of Justice. 


Illustration 


A, in an enquiry before a Magistrate for the purpose of ascertaining whether Z ought to be 
committed for trial, makes on oath a statement which he knows to be false. As this enquiry 
is a stage of a judicial proceeding, A has given false evidence. 

Explanation 3 : An investigation directed by a Court of Justice according to 
law, and conducted under the authority of a Court of Justice, is a stage of a 
judicial proceeding, though that investigation may not take place before a 
Court of Justice. 


Illustration 


A, in an enquiry before an officer deputed by a Court of Justice to ascertain on the spot the 
boundaries of land, makes on oath a statement which he knows to be false. As this enquiry 
is a stage of a judicial proceeding, A has given false evidence. 


Giving or fabricating false evidence with intent to procure conviction of capital 
offence. 
194. Whoever gives or fabricates false evidence, intending thereby to cause, 
or knowing it to be likely that he will thereby cause, any person to be 
convicted of an offence which is capital by the law for the time being in force 
in India shall be punished with imprisonment for life, or with rigorous impri- 
sonment for a term which may extend to ten years, and shall also be liable to 
fine ; 
If innocent person be thereby convicted and executed.—and if an innocent person 
be convicted and executed in consequence of such false evidence, the person 
who gives such false evidence shall be punished either with death or the punish- 
ment hereinbefore described. 


Giving or fabricating false evidence with intent to procure conviction of offence 
punishable with imprisonment for life or imprisonment. 


195. Whoever gives or fabricates false evidence intending thereby to cause, or 

knowing it to be likely that he will thereby cause, any person to be con- 
victed of an offence which by the law for the time being in force in India is 
not capital, but punishable with imprisonment for life, or imprisonment for a 
term of seven years or upwards, shall be punished as a person convicted of that 
offence would be liable to be punished. 


“ INDIAN PENAL CODE Secs. 196 - 201 


Illustration 


A gives false evidence before a Court of Justice, intending thereby to cause Z to be convicted 
of a dacoity. The punishment of dacoity is imprisonment for life, or rigorous imprisonment 
for a term which may extend toten years, with or without fine. A, therefore, is liable 
to imprisonment for life or imprisonment, with or without fine. 


Using evidence known to be false. 


196. Whoever, corruptly uses or attempts to use as true or genvine evidence 
any evidence which he knows to be false or fabricated, shall be punished 
in the same manner as if he gave or fabricated false evidence. 


Issuing or signing false certificate. 


197. Whoever issues or signs any certificate required by law to be given or 

signed, or relating to any fact of which such certificate is by law admis- 
sible in evidence, knowing or believing that such certificate is false in any 
material point, shall be punished in the same manner as if he gave false 
evidence. 


Using as true a certificate known to be false. 


198. Whoever corruptly uses or attempts to use any such certificate as a true 
certificate, knowing the same to be false in any material point, shall 
be punished in the same manner as if he gave false evidence. 


False statement made in declaration which is by law receivable as evidence. 


199. Whoever, in any declaration made or subscribed by him, which decla- 

ration any Court of Justice, or any public servant or other person, is 
bound or authorised by law to receive as evidence of any fact, makes any 
statement which is false, and which he either knows or believes to be false or 
does not believe to be true, touching any point material to the object for which 
the declaration is made or used, shall be punished in the same manner as if he 
gave false evidence. 


Using as true such declaration knowing it to be false. 


200. Whoever corruptly uses or attempts to use as true any such declaration, 
knowing the same to be false in any material point, shall be punished 
in the same manner as if he gave false evidence. 


Explanation : A declaration which is inadmissible merely upon the ground of 
some informality, is a declaration within the meaning of sections 199 and 200. 


Causing disappearance of evidence of offence, or giving false information to screen 
offender. 


201. Whoever, knowing or having reason to believe that an offence has been 

I committed, causes any evidence of the commission of that offence to 
disappear, with the intention of screening the offender from legal punishment, 
or with that intention gives any information respecting the offence which he 
knows or believes to be false ; 


If a capital offence.—shall, if the offence which he knows or believes to have 
been committed jis punishable with death, be punished with imprisonment of 
either description for a term which may extend to seven years, and shall also be 
liable to fine ; 


If punishable with imprisonment for life.—and if the offence is punishable with 
imprisonment for life, or with imprisonment which may extend to ten years, 
shall be punished with imprisonment of either description for a term which may 
extend to three years, and shall also be liable to fine ; 
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If punishable with less than ten years’ imprisonment.—and if the offence is punish- 
able with imprisonment for any term not extending to ten years, shall be 
punished with imprisonment of the description provided for the offence, for a 
term which may extend to one-fourth part of the longest term of the impri- 
sonment provided for the offence, or with fine, or with both. 


Illustration 
A, knowing that B has murdered Z, assists B to hide the body with the intention of screening 
B from punishment. A is liable to imprisonment of either description for seven years, and 
also to fine. 


Intentional omission to give information of offence by person bound to inform. 


202. Whoever, knowing or having reason to believe that an offence has been 

committed, intentionally omits to give any information respecting that 
offence which he is legally bound to give, shall be punished with imprison- 
ment of either description for a term which may extend to six months, or with 
fine, or with both. 


Giving false information respecting an offence committed. 


203. Whoever, knowing or having reason to believe that an offence has been 
committed, gives any information respecting that offence which he 
knows or believes to be false, shall be punished with imprisonment of either 
description for aterm which may extend to two years, or with fine, or with 
both. 
Explanation : In sections 201 and 202 and in this section the word ‘‘offence” 
includes any act committed at any place out of India, which, it committed in 
India, would be punishable under any of the following sections, namely, 302, 
304, 382, 392, 393, 394, 395, 396, 397, 398, 399, 402, 435, 436, 449, 450, 457, 
458, 459 and 460. 


Destruction of document to prevent its production as evidence. 


204. Whoever secrets or destroys any document which he may be lawfully 

compelled to produce as evidence in a Court of Justice, or in any proceed- 
ing lawfully held before a public servant, as such, or obliterates or renders 
illegible the whole or any part of such document with the intention of prevent- 
ing the same from being produced or used as evidence before such Court or 
public servant as aforesaid, or after he shall have been lawfully summoned or 
required to produce the same for that purpose, shall be punished with impri- 
sonment of either description for a term which may extend to two years, or 
with fine, or with both. 


False personation for purpose of act or proceeding in suit or prosecution. 


205. Whoever falsely personates another, and in such assumed character 

makes any admission or statement, or confesses judgment, or causes any 
process to be issued or becomes bail or security, or does any other act in any 
suit or criminal prosecution, shall be punished with imprisonment of either 
description for aterm which may extend to three years, or with fine, or with 


both. 


Fraudulent removal or concealment of property to prevent its seizure as forfeited 

or in execution. 

206. Whoever fraudulently removes, conceals, transfers or delivers to any 
person any property or any interest therein, intending thereby to prevent 

that property or interest therein from being taken as a forfeiture or in satisfac- 

tion of a fine, under a sentence which has been pronounced, or which he knows 

to be likely to be pronounced, by a Court of Justice or other competent 
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authority, or from being taken in execution of a decree or order which has been 
made, or which he knows to be likely to be made by a Court of Justice ın a 
civil suit, shall be punished with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 


Fraudulent claim to property to prevent its seizure as forfeited or in execution. 


207. Whoever fraudulently accepts, receives or claims any property or any 

interest therein, knowing that he has no right or rightful claim to such 
property or interest, or practises any deception touching any right to any pro- 
perty or any interest therein, intending thereby to prevent that property or 
interest therein from being taken as a forfeiture or in satisfaction of a fine, 
under a sentence which has been pronounced, or which he knows to be likely to 
be pronounced by a Court of Justice or other competent authority, or from 
being taken in execution of a decree or order which has been made, or which he 
knows to be likely to be made by a Court of Justice in a civil suit, shall be 
punished with imprisonment of either description for a term which may extend 
to two years, or with fine, or with both. 


Fraudulently suffering decree for sum not due. 


208. Whoever fraudulently causes or suffers a decree or order to be passed 

against him at the suit of any person for a sum not due or for a larger sum 
than is due to such person or for any property or interest in property to which 
such person is not entitled, or fraudulently causes or suffers a decree or 
order to be executed against him after it has been satisfied, or for anything in 
respect of which it has been satisfied, shall be punished with imprisonment of 
either description for a term which may extend to two years, or with fine, or 
with both. 


Illustration 


A institutes a suit against Z. Z, knowing that A is likely to obtain a decree against him, 
fraudulently suffers a judgment to pass against him for a larger amount at the suit of B, who 
has no just claim against him, in order that B, either on his own account or for the benefit 
of Z, may share in the proceeds of any sale of Z’s property which may be made under A’s 
decree. Z has committed an offence under this section. 


Dishonestly making false claim in Court. 


209. Whoever fraudulently or dishonestly, or with intent to injure or annoy 

any person, makes in a Court of Justice any claim which he knows to be 
false, shall be punished with imprisonment of either description for a term 
which may extend to two years, and shall also be liable to fine. 


Fraudulently obtaining decree for sum not due. 


210. Whoever fraudulently obtains a decree or order against any person for a 

sum not due, or for a larger sum than is due, or for any property or 
interest in property to which he is not entitled, or fraudulently causes a decree 
or order to be executed against any person after it has been satisfied or for 
anything in respect of which it has been satisfied, or fraudulently suffers or 
permits any such act to be done in his name, shall be punished with imprison- 
ment of either description for a term which may extend to two years, or with 
fine, or with both. 


False charge of offence made with intent to injure. 


211. Whoever, with intent to cause injury to any person, institutes or causes 

to be instituted any criminal proceeding against that person, of falsely 
charges any person with having committed an offence, knowing that there is no 
just or lawful ground for such proceeding or charge against that person, shall 
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be punished with imprisonment of either description for a term which may 
extend to two years, or with fine, or with both ; 


and if such criminal proceeding be instituted on a false charge of an offence 
punishable with death, imprisonment for life, or imprisonment for seven years 
or upwards, shall be punishable with imprisonment of either description for a 
term which may extend to seven years, and shall also be liable to fine. 


Harbouring offender 


212. Whenever an offence has been committed, whoever harbours or conceals 
a person whom he knows or has reason to believe to be the offender, 
with the intention of screening him from legal punishment. 


If a capital offence.—shall, if the offence is punishable with death, be punished 
with imprisonment of either description for a term which may extend to five 
years, and shall also be liable to fine ; 

Ifpunishable with imprisonment for life, or with imprisonment.—and if the offence 
is punishable with imprisonment for life, or with imprisonment which may 
extend to ten years, shall be punished with imprisonment of either description 
for a term which may extend to three years, and shall also be liable to fine; 


and if the offence is punishable with imprisonment which may extend to one 
year, and not to ten years, shall be punished with imprisonment of the decrip- 
tion provided for the offence for a term which may extend to one-fourth part of 
the longest term of imprisonment provided for the offence, or with fine, or with 
both. 

“Offence” in this section includes any act committed at any place out of India, 
which, if committed in India, would be punishable under any of the following 
sections, namely, 302, 304, 382, 392, 393, 394, 395, 396, 397, 398, 399, 402, 435, 
436, 449, 450, 457, 458, 459 and 460 ; and every such act shall, for the purposes 
of this section, be deemed to be punishable as if the accused person had been 
guilty of it in India. 


Exception : This provision shall not extend to any case in which the harbour or 
concealment is by the husband or wife of the offender. 
l Illustration 


A, knowing that B has committed dacoity, knowingly conceals B in order to screen him from 
legal punishment. Here, as B is liable to imprisonment for life. A is liable to imprisonment of 
either description for a term not exceeding three years, and is also liable to fine. 


Taking gift, etc., to screen an offender from punishment. 


213. Whoever accepts or attempts to obtain, or agrees to accept, any gratifi- 
cation for himself or any other person, or any restitution of property to 
himself or any other person, in consideration of his concealing an offence or of 
his screening any person from legal punishment for any offence, or of his not 
proceeding against any person for the purpose of bringing him to legal punish- ' 
ment, Wao. ' 
If a capital offence.—shall, if the offence is punishable with death, be punished 
with imprisonment of either description for a term which may extend to seven 
years, and shall also be liable to fine ; 
If punishable with imprisonment for life, or with imprisonment.—and if the offence 
is punishable with imprisonment for life, or with imprisonment which may 
extend to ten years, shall be punished with imprisonment of either description 
for a term which may extend to three years, and shall also be liable to fine ; 


and if the offence is punishable with imprisonment not extending to ten years, 
shall be punished with imprisonment of the description provided for the offence 


50 | _ INDIAN PENAL CODE Secs. 214 - 216 


for a term which may extend to one-fourth part of the longest term of imprison- 
ment provided for the offence, or with fine, or with both. 


Offering gift or restoration of property in consideration of screening offender. 


214. Whoever gives or causes, or offers or agrees to give or cause, any grati- 
fication to amy person, or restores or causes the restoration of any 
property to any person, in consideration of that person’s concealing an offence, 
or of his screening any person from legal punishment for any offence, or of his 
not proceeding against any person for the purpose of bringing him to legal 
punishment, 
If a capital offence.—shall, if the offence is punishable with death, be punished 
with imprisonment of either description for a term which may extend to seven 
years, and shall also be liable to fine ; 
If punishable with imprisonment for life, or with imprisonment.—and if the offence 
is punishable with imprisonment for life, or with imprisonment which may 
extend to ten years, shall be punished with imprisonment of either description 
for a term which may extend to three years, and shall also be liable to fine ; 


and if the offence is punishable with imprisonment not extending to ten years, 
shall be punished with imprisonment of the description provided for the offence 
for a term which may extend to one-fourth part of the longest term of imprison- 
ment provided for the offence, or with fine, or with both. 


Exception : The provisions of sections 213 and 214 do not extend to any case 
in which the offence may lawfully be compounded. 


Taking gift to help to recover stolen property, etc. 


215. Whoever takes or agrees or consents to take any gratification under 

. pretence or on account of helping any person to recover any movable 
property of which he shall have been deprived by any offence punishable under 
this Code, shall, unless he uses all means in his power to cause the offender to 
be apprehended and convicted of the offence, be punished with imprisonment 
of = ar. s for a term which may extend to two years, or with fine, or 
with both. 


Harbouring oflender who has escaped from custody or whose apprehension has 
been ordered. ; 


216. Whenever any person convicted of or charged with an offence, being in 
lawful custody for that offence, escapes from such custody, 


or whenever a public servant, in the exercise of the lawful powers of such public 
servant, orders a certain person to be apprehended for an offence, whoever, 
knowing of such escape or order for apprehension, harbours or conceals that 
person with the intention of preventing him from being apprehended, shall be 
punished in the manner following, that is to say, 


If a capital offence.—if, the offence for which the person was in custody or is 
ordered to be apprehended is punishable with death, he shall be punished with 
imprisonment of either description for a term which may extend to seven years, 
and shall also be liable to fine ; 


If punishable with imprisonment for life, or with imprisonment.—if the offence is 
punishable with imprisonment for life, or imprisonment for ten years, he shall 
be punished with imprisonment of either description for a term which may 
extend to three years, with or without fine ; 

and if the offence is punishable with imprisonment which may extend to one 
year and not to ten years, he shall be punished with imprisonment of the des- 
cripiion provided for the offence for a term which may extend to one-fourth 
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part of the longest term of the imprisonment provided for such offence, or with 
fine, or with both. 


“Offence” in this section includes also any act or omission of which a person 
1S alleged to have been guilty out of India, which, if he had been guilty of it in 
India would have been punishable as an offence, and for which he is, under any 
law relating to extradition, or otherwise, liable to be apprehended or detained 
In custody in India ; and every such act or omission shall, for the purposes of 
this section, be deemed to be punishable as if the accused person had been 
guilty of it in India. 


Exception : This provision does not extend to the case in which the harbour 
or concealment is by the husband or wife of the person to be apprehended. 


Penalty for harbouring robbers or dacoits. 


216A. Whoever, knowing or having reason to believe that any persons are 

about to commit or have recently committed robbery or dacoity, har- 
bours them or any of them, with the intention of facilitating the commission of 
such robbery or dacoity or of screening them or any of them from punishment, 
shall be punished with rigorous imprisonment for a term which may extend to 
seven years, and shall also be liable to fine. 


Explanation : For the purposes of this section it is immaterial whether the 
robbery or dacoity is intended to be committed, or has been committed, within 
or without India. a ll Wa. 

Exception : This provision does not extend to the case in which the harbour 
is by the husband or wife of the offender. | 


Definition of “harbour” in sections 212, 216 and 216A. 
216B. [Omitted] 


Public servant disobeying direction of law with intent to save person from punish- 
ment or property from forfeiture. T- ... 


217. Whoever, being a public servant, knowingly disobeys any direction of the 
law as to the way in which he is to conduct himself as such public servant, 
intending hereby to save, or knowing it to be likely that he will hereby save, 
any person from legal punishment, or subject him to a less punishment than that 
to which he is liable, or with intent to save, or knowing that he is likely thereby 
to save, any property from forfeiture or any charge to which it is liable by law, 
shall be punished with imprisonment of either description for a term which may 
extend to two years, or with fine, or with both. - ee: | 


Public servant framing incorrect record or writing with intent to save person from 
punishment or property from forfeiture. 


218. Whoever, being a public servant, and being as such public servant, 

charged with the preparation of any record or other writing, frames that 
record or writing in a manner which he knows to be incorrect, with intent to 
cause, or knowing it to be likely that he will thereby cause, loss or injury to the 
public or to any person, or with intent thereby to save, or knowing it to be likely 
that he will thereby save, any person from legal punishment, or with intent to 
save, or knowing that he is likely thereby to save, any property from forfeiture 
or other charge to which it is liable by law, shall be punished with imprison- 
ment of either description for a term which may extend to three years, or with 
fine, or with both. 


52 INDIAN PBNAL CODE Secs. 219 - 222 


Public servant in judicial proceeding corruptly making report, etc., contrary to 


law. 

219. Whoever, being a public servant, corruptly or maliciously makes or 
pronounces in any stage of a judicial proceeding, any report, order, verdict, 

or decision which he knows to be contrary to law, shall be punished with 

imprisonment of either description for a term which may extend to seven years, 

or with fine, or with both. 


Commitment for trial or confinement by person having authority who knows that 
he is acting contrary to law. 
220. Whoever, being in any office which gives him legal authority to commit 
persons for trial or to confinement, or to keep persons in confinement, 
corruptly or maliciously commits any person for trial or to confinement, or 
keeps any person in confinement, in the exercise of that authority, knowing that 
in so doing he is acting contrary to law, shall be punished with imprisonment of 
either description for a term which may extend to seven years, or with fine, or 
with both. , ; | 


Intentional omission to apprehend on the part of public servant bound to appre- 
hend. 


221. Whoever, being a public servant, legally bound as such public servant to 

apprehend or to keep in confinement any person charged with or liable 
to be apprehended for an offence, intentionally omits to apprehend such per- 
son, or intentionally suffers such person to escape, or intentionally aids such 
person in escaping or attempting to escape from such confinement, shall be 
punished as follows, that is to say :— 


with imprisonment of either description for a term which may extend to seven 
years, with or without fine, if the person in confinement, or who ought to have 
been apprehended was charged with, or liable to be apprehended for, an offence 
punishable with death ; or 


with imprisonment of either description for a term which may extend to three 
years, with or without fine, if the person in confinement, or who ought to have 
been apprehended, was charged with, or liable to be apprehended for, an offence 
punishable with imprisonment for life or imprisonment for a term which may 
extend to ten years ; or 


with imprisonment of either description for a term which may extend to two 
years, with or without fine, if the person in confinement, or who ought to have 
been apprehended, was charged with, or liable to be apprehended for, an offence 
punishable with imprisonment for a term less than ten years. 


Intentional omission to apprehend on the part of public servant bound to appre- 
hend person under sentence or lawfully committed. 


222. Whoever, being a public servant, legally bound as such public servant to 

apprehend or to keep in confinement any person under sentence of a 
Court of Justice for any offence or lawfully committed to custody, intentionally 
omits to apprehend such person or intentionally suffers such person to escape or 
intentionally aids such person in escaping or attempting to escape from such 
confinement, shall be punished as follows, that is to say :— 


with imprisonment for life or with imprisonment of either description for a 
term which may extend to fourteen years, with or without fine, if the person in 
confinement, or who sought to have been apprehended, is under sentence of 
death ; or 
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with imprisonment of either description for a term which may extend to seven 
years, with or without fine, if the person in confinement or who ought to have 
been apprehended, is subject, by a sentence of a Court of Justice, or by virtue 
of a commutation of such sentence, to imprisonment for life or imprisonment 
for a term of ten years or upwards ; or 


with imprisonment of either description for a term which may extend to three 
years, or with fine, or with both, if the person in confinement, or who ought to 
have been apprehended is subject, by a sentence of a Court of Justice, to impri- 
sonment for a term not exceeding to ten years or if the person was lawfully 
committed to custody. 


Escape from confinement or custody negligently suffered by public servant. 


223. Whoever, being a public servant legally bound as such public servant to 

keep in confinement any person charged with or convicted of any offence 
or lawfully committed to custody, negligently suffers such person to escape from 
confinement, shall te punished with simple imprisonment for a term which may 
extend to two years, or with fine, or with both. 


Resistance or obstruction by a person to his lawful apprehension. 


224. Whoever intentionally offers any resistance or illegal obstruction to the 

lawful apprehension of himself for any offence with which he is charged 
or of which he has been convicted, or escapes or attempts to escape from any 
custody in which he is lawfully detained for any such offence, shall be punished 
with imprisonment of either description for a term which may extend to two 
years, or with fine, or with both. 


Explanation: The punishment in this section is in addition to the punishment 
for which the person to be apprehended or detained in custody was liable for 
the offence with which he was charged, or of which he was convicted. 


Resistance or obstruction to lawful apprehension of another person. 


225. Whoever intentionally offers any resistance or illegal obstruction to the 

lawful apprehension of any other person for an offence, or rescues or 
attempts to rescue any other person from any custody in which that person is 
lawfully detained for an offence, shall be punished with imprisonment of either 
description for a term which may extend to two years, or with fine, or with 
both ; 


or, if the person to be apprehended, or the person rescued or attempted to be 
rescued, is charged with or liable to be apprehended for an offence punishable 
with imprisonment for life or imprisonment for a term which may extend to ten 
years, shall be punished with imprisonment of either description for a term 
which may extend to three years, and shall also be liable to fine ; 


or, if the person to be apprehended, or the person attempted to be rescued, is 
charged with or liable to be apprehended for an offence punishable with death, 
shall be punished with imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine ; 


or, if the person to be apprehended or rescued, or attempted to be rescued, is 
liable under the sentence of a Court of Justice, or by virtue of a commutation of 
such a sentence, to imprisonment for life or imprisonment, for a term of ten 
years or upwards, shall be punished with imprisonment of either description for 
a term which may extend to seven years, and shall also be liable to fine ; 


or, if the person to be apprehended or rescued, or attempted to be rescued, is 
under sentence of death, shall be punished with imprisonment for life or 
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imprisonment of either description for a term not exceeding ten years, and shall 
also be liable to fine. : 


a 


Omission to apprehend, or sufferance of escape, on part of public servant in cases 
not otherwise, provided for. 


225A. Whoever, being a public servant legally bound as such public servant to 

apprehend, or to keep in confinement, any person in any case not 
provided for in section 221, section 222 or section 223, or in any other law for 
the time being in force, omits to apprehend that person or suffers him to escape 
from confinement, shall be punished— 


(a) if he does so intentionally, with imprisonment of either description for 
a term which may extend to three years, or with fine, or with both ; 
and E í 


(b) if he does so negligently, with simple imprisonment for a term which 
may extend to two years, or with fine, or with both. 


Resistance or obstruction to lawful apprehension, or escape or rescue in cases not 
otherwise, provided for. 


225B. Whoever in any case not provided for in section 224 or section 225 or 

in any other law for the time being in force, intentionally offers any 
resistance or illegal obstruction to the lawful apprehension of himself or of any 
other person, or escapes or attempts to escape from any custody in which he is 
lawfully detained, or rescues or attempts to rescue any other person from any 
custody in which that person is lawfully detained, shall be punished with impri- 
sonment of either description for a term which may extend to six months, or 
with fine, or with both. a 


Unlawful return from transportation. 
226. [Omitted]. 


Violation of condition of remission of punishment. 


227. Whoever, having accepted any conditional remission of punishment, know- 

-~ ingly violates any condition on which such remission was granted, shall be 
punished with the punishment to which he was originally sentenced, if he has 
already suffered no part of that punishment, and if he has suffered any part of 
a punishment, then with so much of that punishment as he was not already 
suffered. ` 


Intentional insult or interruption to public servant sitting in judicial proceeding. 


228. Whoever intentionally offers any insult, or causes any interruption to any 

public servant, while such public servant is sitting in any stage of a judi- 
cial proceeding, shall be punished with simple imprisonment for a term which 
may extend to six months, or with fine which may extend to one thousand 
rupees, or with both. 


Personation of a juror or assessor. 


229, Whoever, by personation or otherwise, shall intentionally cause, or know- 

ingly suffer himself to be returned, empanelled or sworn as a juryman 
or assessor in any case in which he knows that he is not entitled by law to be so 
returned, empanelled or sworn, or knowing himself to have been so returned, 
empanelled or sworn contrary to law, shall voluntarily serve on such jury or as 
such assessor, shall be punished with imprisonment of either description for a 
term which may extend to two years, or with fine, or with both. 
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CHAPTER XII 
OF OFFENCES RELATING TO COIN AND GOVERNMENT STAMPS 


“Coin” defined. 


230. Coin is metal used for the time being as money, and stamped and issued 
by the authority of some State or Sovereign Power in order to be so used. 

Indian coin.—Indian coin is metal stamped and issued by the authority of the 

Government of India in order to be used as money ; and metal which has been 

so stamped and issued shall continue to be Indian coin for the purposes of this 

Chapter, notwithstanding that it may have ceased to be used as money. 

Illustrations 

(a) Cowries are not coin. 

(5) Lumps of unstamped copper, though used as money, are not coin. 

(c) Medals are not coin, inasmuch as they are not intended to be used as money. 

(d) The coin denominated as the Company’s rupee is Indian coin. 


(e) The ‘‘Farukhabad rupee”, which was formerly used as money under the authority of the 
Government of India is Indian coin although it is no longer so used. 


Counterfeiting coin. 


231. Whoever counterfeits or knowingly performs any part of the process of 
counterfeiting coin, shall be punished with imprisonment of either descrip- 
tion for a term which may extend to seven years, and shall also be liable to fine. 


Explanation : A person commits this offence who intending to practise decep- 
tion, or knowing it to be likely that deception will thereby be practised, causes 
a genuine coin to appear like a different coin. oe 


Counterfeiting Indian coin. x 


232. Whoever counterfeits, or knowingly performs any part of the process of 

counterfeiting Indian coin, shall be punished with imprisonment for life, 
or with imprisonment of either description for a term which may extend to ten 
years, and shall also be liable to fine. 


Making or selling instrument for counterfeiting coin. 


233. Whoever makes or mends, or performs any part of the process of making ` 

or mending, or buys, sells or disposes of, any die or instrument, for the 
purpose of being used, or knowing or having reason to believe that it is intend- 
ed to be used, for the purpose of counterfeiting coin, shail be punished with 
imprisonment of either description for a term which may extend to three years, 
and shall also be liable to fine. 


Making or selling instrument for counterfeiting Indian coin. 


234. Whoever makes or mends, or performs any part of the process of making 

or mending, or buys, sells or disposes of, any die or instrument, for the 
purpose of being used, or knowing or having reason to believe that it is intended 
to be used, for the purpose of counterfeiting Indian coin, shall be punished with 
imprisonment of either description for a term which may extend to seven years, 
and shall also be liable to fine. 


Possession of instrument or material for the purpose of using the same for counter- 

feiting coin. 

235. Whoever is in possession of any instrument or material, for the purpose 
of using the same for counterfeiting coin, or knowing or having reason to 

believe that the same is intended to be used for that purpose, shall be punished 

with imprisonment of either description for a term which may extend to three 

years, and shall also be liable to fine. 
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If Indian coin.—and if the coin to be counterfeited is Indian coin, shall be puni- 
shed with imprisonment of either description for a term which may extend to 
ten years, and shall also be liable to fine. 


Abetting in India the counterfeiting out of India of coin. 


236. Whoever, being within India, abets the counterfeiting of coin out of India, 
shall be punished in the same manner as if he abetted the counterfeiting of 
such coin within India. 


Import or export of counterfeit coin. 

237. Whoever imports into India, or exports therefrom any counterfeit coin, 
knowing or having reason to believe that the same is counterfeit, shall be 

punished with imprisonment of either description for a term which may extend 

to three years, and shall also be liable to fine. 


Import or export of counterfeits of the Indian coin. 


238. Whoever imports into India, or exports therefrom, any counterfeit coin, 

which he knows or has reason to believe to be a counterfeit of Indian 
coin, shall be punished with imprisonment for life. or with imprisonment of 
either description for a term which may extend to ten years, and shall also be 


liable to fine. 


Delivery of coin, possessed with knowledge that it is counterfeit. 


239. Whoever, having any counterfeit coin, which at the time when he became 
possessed of it he knew to be counterfeit, fraudulently or with intent that 
fraud may be committed, delivers the same to any person, or attempts to induce 
any person to receive it, shall be punished with imprisonment of either descrip- 
tion for a term which may extend to five years, and shall also be liable to fine. 


Delivery of Indian coin, possessed with knowledge that it is counterfeit. 


240. Whoever, having any counterfeit coin which is a counterfeit of Indian 

coin, and which, at the time when he became possessed of it, he knew, to 
be a counterfeit of Indian coin, fraudulently or with intent that fraud may be 
committed, delivers the same to any person, or attempts to induce any person 
to receive it, shall be punished with imprisonment of either description for a 
term which may extend to ten years, and shall also be liable to fine. 


Delivery of coin as genuine, which, when first possessed, the deliverer did not know 
to be counterfeit. 


241. Whoever delivers to any other person as genuine, or attempts to induce 

any other person to receive as genuine, any counterfeit coin which he 
knows to be counterfeit, but which he did not know to be counterfeit at the 
time when he took it into his possession, shall be punished with imprisonment 
of either description for a term which may extend to two years, or with fine to 
an amount which may extend to ten times the value of the coin counterfeited, or 
with both. 


Illustration 


A, a coiner delivers counterfeit Company’s rupees to his accomplice B, for the purpose of utter- 
ing them. B sells the rupees to C, another utterer, who buys them knowing them to be counter- 
feit. C pays away the rupees for goods to D, who receives them, not knowing them to be 
counterfeit. D, after receiving the rupees, discovers that they are counterfeit and pays them 
away as if they were good. Here D is punishable only under this section, but B and C are 
punishable under section 239 or 240, as the case may be. 
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Possession of counterfeit coin by person who knew it to be counterfeit when he 
became possessed thereof. 


242. Whoever, fraudulently or with intent that fraud may be committed, is in 

possession of counterfeit coin, having known at the time when he be- 
came possessed thereof that such coin was counterfeit, shall be punished with 
imprisonment of either description for a term which may extend to three years, 
and shall also be liable to fine. 


Possession of Indian coin by person who knew it to be counterfeit when he became 
possessed thereof. 


243. Whoever, fraudulently or with intent that fraud may be committed is in 

possession of counterfeit coin, which is a counterfeit of Indian coin, 
having known at the time when he became possessed of it that it was counter- 
feit, shall be punished with imprisonment of either description for a term which 
may extend to seven vears, and shall also be liable to fine. 


Person employed in miat causing coin to be of different weight or composition 
from that fixed by law. 


244. Whoever, being employed in any mint lawfully established in India, does 

any act, or omits what he is legally bound to do, with the intention of 
causing any coin issued from that mint to be of a different weight or composi- 
tion from the weight or composition fixed by law, shall be punished with impri- 
sonment of either description for a term which may extend to seven years, and 
shall also be liable to fine. 


Unlawfully taking coining instrument from mint. 


245. Whoever, without lawful authority, takes out of any mint, lawfully estab- 

lished in India, any coining tool or instrument, shall be punished with 
imprisonment of either description for a term which may extend to seven years, 
and shall also be liable to fine. 


Fraudulently or dishonestly diminishing weight or altering composition of coin. 


246. Whoever fraudulently or dishonestly performs on any coin any operation 

which diminishes the weight or alters the composition of that coin, shall 
be punished with imprisonment of either description for a term which may 
extend to three years, and shall also be liable to fine. 


Explanation : A person who scoops out part of the coin and puts anything else 
into the cavity alters the composition of that coin. 


Fraudulently or dishonestly diminishing weight or altering composition of Indian 
coin. 


247. Whoever fraudulently or dishonestly performs on any Indian coin any 

operation which diminishes the weight or alters the composition of that 
coin, shall be punished with imprisonment of either description for a term which 
may extend to seven years, and shall also be liable to fine. 


Altering appearance of coin with intent that it shall pass as coin of different 
description. | 


248. Whoever performs on any coin any operation which alters the appearance 

of that coin, with the intention that the said coin shall pass as a coin of a 
different description, shall be punished with imprisonment of either description 
for a term which may extend to three years, and shall also be liable to fine. 
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Altering appearance of Indian coin with intent that it shall pass as coin of 
different description. 


249. Whoever performs on any Indian coin any operation which alters the 

appearance of that coin, with the intention that the said coin shall pass as 
a coin of a different description, shall be punished with imprisonment of either 
description for a term which may extend to seven vears, and shail also be liable 
to fine. 


Delivery of coin, possessed with knowledge that it is altered. 


250. Whoever, having coin in his possession with respect to which the offence 

defined in section 246 or 248 has been committed, and having known at 
the time when he became possessed of such coin that such offence had been 
committed with respect to it, fraudulently or with intent that fraud may be com- 
mitted, delivers such coin to any other person, or attempts to induce any other 
person to receive the same, shall be punished with imprisonment of either des- 
cription for a term which may extend to five years, and shall also be liable 
to fine. 


Delivery of Indian coin, possessed with knowledge that it is altered. 


251. Whoever, having coin in his possession with respect to which the offence 

defined in section 247 or 249 has been committed, and having known at 
the time when he became possessed of such coin that such offence had been 
committed with respect to it, fraudulently or with intent that fraud may be com- 
mitted, delivers such coin to any other person, or attempts to induce any other 
person to receive the same, shall be punished with imprisonment of either 
description for a term which may extend to ten years, and shall also be liable 
to fine. i 


Possession of coin by person who knew it to be altered when he became possessed 
thereof. 


252. Whoever, fraudulently or with intent that fraud may be committed, is in 

possession of coin with respect to which the offence defined in either of 
the section 246 or 248 has been committed, having known at the time of be- 
coming possessed thereof that such offence had been committed with respect to 
such coin, shall be punished with imprisonment of either description.for a term 
which may extend to three years, and shall also be liable to fine. 


Possession of Indian coin by person who knew it to be altered when he became 
possessed thereof. 


253. Whoever, fraudulently or with intent that fraud may be committed, is in 

possession of coin with respect to which the offence defined in either of 
the section 247 or 249 has been committed having known at the time of becom- 
ing possessed thereof, that such offence had been committed with respect to such 
coin, shall be punished with imprisonment of either description for a term which 
may extend to five years, and shall also be liable to fine. 


Delivery of coin as genuine which, when first possessed, the deliverer did not know 
to be altered. 


254. Whoever, delivers to any other person as genuine or as acoin of a different 

description from what it is, or attempts to induce any person to receive 
as genuine, or asa different coin from what it is, any coin in respect of which 
he knows that any such operation as that mentioned in section 246, 247. 248 
or 249 has been performed, but in respect of which he did not, at the time when 
he took it into his possession, know that such operation had been performed, 
shall be punished with imprisonment of either description for a term which may 
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extend to two years, or with fine to an amount which may extend to ten times, 


the — of the coin for which the altered coin is passed, or attempted to be 
passed. 


Counterfeiting Government stamp. 


255. Whoever, counterfeits, or knowingly performs any part of the process of 
counterfeiting, any stamp issued by Government for the purpose of 
revenue, shall be punished with imprisonment for life, or with imprisonment 


of either description for aterm which may extend to ten years, and shall also 
be liable to fine. 


Explanation: A person commits this offence who counterfeits by causing a 


genuine stamp of one denomination to appear like a genuine stamp of a different 
denomination. 


Having possession of instrument or material for counterfeiting Government stamp. 


256. Whoever has in his possession any instrument or material for the purpose 

of being used, or knowing or having reason to believe that it is intended 
to be used, for the purpose of counterfeiting any stamp issued by Government 
for the purpose of revenue, shall be punished with imprisonment of either des- 


cription for a term which may extend to seven years, and shall also be liable 
to fine. | I ' 


Making or selling instrument for counterfeiting Government stamp. 


257. Whoever makes or performs any part of the process of making, or buys, 

or sells, or disposes of, any instrument for the purpose of being used, or 
knowing or having reason to believe that it is intended to be used, for the pur- 
pose of counterfeiting any stamp issued by Government for the purpose of 
revenue, shall be punished with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine. 


Sale of counterfeit Government stamp. 


258. Whoever sells, or offers for sale, any stamp which he knows or has reason 

to believe to be a counterfeit of any stamp issued by Government for the 
purpose of revenue, shall be punished with imprisonment of either description 
for a term which may extend to seven years, and shall also be liable to fine. 


Having possession of counterfeit Government stamp. 


259. Whoever has in his possession any stamp which he knows to be a counter- 

feit of any stamp issued by Government for the purpose of revenue, in- 
tending to use, or dispose of the same as a genuine stamp, or in order that it 
may be used as a genuine stamp, shall be punished with imprisonment of either 
description for a term which may extend to seven years, and shall also be liable 
to fine. 


Using as genuine a Government stamp known to be counterfeit. 


260. Whoever uses as genuine any stamp. knowing it to be a counterfeit of any 

stamp issued by Government for the purpose of revenue, shall be punish- 
ed with imprisonment of either description for a term which may extend to 
seven years, or with fine, or with both. 


Effacing writing from substance bearing Government stamp, or removing from 
document a stamp used for it, with intent to cause loss to Government. 


261. Whoever, fraudulently or with intent to cause loss to the Government, 
removes or effaces from any substance, bearing any stamp issued by 
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Government for the purpose of revenue, any writing or document for which such 
stamp has been used, or removes from any writing or document a stamp which 
has been used for such writing or document, in order that such stamp may be 
used for a different writing or document, shall be punished with imprisonment 
of either description for a term which may extend to three years, or with fine, 
or with both. s | 


Using Government stamp known to have been before used. 


262. Whoever, fraudulently or with intent to cause loss to the Government, 

uses for any purpose a stamp issued by Government for the purpose of 
revenue, which he knows to have been before used. shall be punished with 
imprisonment of either description for a term which may extend to two years, or 
with fine, or with both. 


Erasure of mark denoting that stamp has been used. 


263. Whoever, fraudulently or with intent to cause loss to Government, erases 

or removes from a stamp issued by Government for the purpose of revenue, 
any mark, put or impressed upon such stamp for the purpose of denoting that 
the same has been used, or knowingly has in his possession or sells or disposes 
of any such stamp from which such mark has been erased or removed, or sells 
or disposes of any such stamp which he knows to have been used, shall be 
punished with imprisonment of either description for aterm which may extend 
to three vears, or with fine, or with both. 


Prohibition of fictitious stamps. 


263A. (i) Whoever— 


(a) makes, knowingly utters, deals in or sells any fictitious stamp, or know- 
~ ingly uses for any postal purpose any fictitious stamp, or 


(b) has in his possession, without lawful excuse, any fictitious stamp, or 


(c) makes or, without lawful excuse, has in his possession any die, plate, 
instrument or materials for making any fictitious stamp, 


shall be punished with fine which may extend to two hundred rupees. 


(2) Any such stamp, die, plate, instrument or materials, in the possession of any 
person for making any fictitious stamp may be seized and, if seized shall be 
forfeited. 


(3) In this section “fictitious stamp” means any stamp falsely purporting to be 
issued by Government for the purpose of denoting a rate of postage, or any 
facsimile or imitation or representation, whether on paper or otherwise, of any 
stamp issued by Government for that purpose. 


(4) In this section and also in sections 255 to 263, both inclusive, the word 
“Government”, when used in connection with, or in reference to, any stamp 
issued for the purpose of denoting a rate of postage, shall, notwithstanding any- 
thing in section 17, be deemed to include the person or persons authorized by 
law to administer executive Government in any part of India, and also in any 
part of Her Majesty’s dominions or in any foreign country. 


CHAPTER XIII 
OF OFFENCES RELATING TO WEIGHTS AND MEASURES 
Fraudulent use of false instrument for weighing. 


264. Whoever fraudulently uses any instrument for weighing which he knows 
to be false, shall be punished with imprisonment of either description for 
a term which may extend to one year, or with fine, or with both. 


i 
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Fraudulent use of false weight or measure. 


265. Whoever fraudulently uses any false weight or false measure of length or 

capacity, or fraudulently uses any weight or any measure of length or 
capacity as a different weight or measure from what it is, shall be punished with 
imprisonment of either description for a term which may extend to one year, or 
with fine, or with both. 


Being in possession of false weight or measure. 

266. Whoever is in possession of any instrument for weighing, or of any weight 
or of any measure of length or capacity, which he knows to be false, 

intending that the same may be fraudulently used, shall be punished with impri- 

sonment of either description for a term which may extend to one year, or with 

fine, or with both. 


Making or selling false weight or measure. 


267. Whoever makes, sells or disposes of any instrument for weighing, or any 

weight, or any measure of length of capacity which he knows to be false, 
in order that the same may be used as true, or knowing that the same is likely 
to be used as true, shall be punished with imprisonment of either description for 
a term which may extend to one year, or with fine, or with both. 


CHAPTER XIV 


OF OFFENCES AFFECTING THE PUBLIC HEALTH, SAFETY, CONVENIENCE, 
DECENCY AND MORALS 


Public nuisance. 

268. A person is guilty of a public nuisance who does any act or is guilty of 
an illegal omission which causes any common injury, danger or annoyance 

to the public or to the people in general who dwell or occupy property in the 

vicinity, or which must necessarily cause injury, obstruction, danger or annov- 

ance to persons who may have occasion to use any public right. 


A common nuisance is not excused on the ground that it causes some convenience 
or advantage. 


Negligent act likely to spread infection of disease dangerous to life. 


269. Whoever unlawfully or negligently does any act which is, and which he 

knows or has reason to believe to be, likely to spread the infection of any 
disease danzerous to life, shall be punished with imprisonment of either 
description ior a term which may extend to six months, or with fine, or with 


both. 
Malignant act likely to spread infection of disease dangerous to life. 


270. Whoever malignantly does any act which is, and which he knows or has 

reason to believe to be, likely to spread the infection of any disease dan- 
gerous to life, shall be punished with imprisonment of either description for a 
term which may extend to two years, or with fine, or with both. 


Disobedience to quarantine rule. 
27]. Whoever knowingly disobeys any rule made and promulgated by the 
Government for putting any vessel into a state of quarantine. or for 
regulating the intercourse of vessels in a state of quarantine with the shore or 
with other vessels, or for regulating the Intercourse between places where 
an infectious disease prevails and other places, shall be punished with 
imprisonment of either description for a term which may extend to six months, 
or with fine, or with both. 
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Adulteration of food or drink intended for sale. 


972. Whoever adulterates any article of food or drink, so as to make such 

article noxious as food or drink, intending to sell such article as food or 
drink, or knowing it to be likely that the same will be sold as food or drink, 
shall be punished with imprisonment of either description for a term which 
may extend to six months, or with fine which may extend to one thousand 
rupees, or with both. 


Sale of noxious food or drink. 


273. Whoever sells, or offers or exposes for sale, as food or drink, any article 

which has been rendered or has become noxious, or is in a state unfit for 
food or drink, knowing or having reason to believe that the same is noxious as 
food or drink, shall be punished with imprisonment of either description for a 
term which may extend to six months, or with fine which may extend to one 
thousand rupees, or with both. 


Adulteration of drugs. 


274. Whoever adulterates any drug or medical preparation in such a manner 

as to lessen the efficacy or change the operation of such drug or 
medical preparation, or to make it noxious, intending that it shall be sold or 
used for, or knowing it to be likely that it will be sold or used for, any medicinal 
purpose, as if it had not undergone such adulteration, shall be punished with 
imprisonment of either description for a term which may extend to six 
months, or with fine which may extend to one thousand rupees, or with both. 


Sale of adulterated drugs. ~ 


275. Whoever, knowing any drug or medical preparation to have been adul- 

terated in such a manner as to lessen its efficacy, to change its operation, 
or to render it noxious, sells the same, or offers or exposes it for sale, or issues 
it from any dispensary for medicinal purposes as unadulterated, or causes it to 
be used for medicinal purposes by any person not knowing of the adulteration, 
shall be punished with imprisonment of either description for a term which may 
extend to six months, or with fine which may extend to one thousand rupees, 
or with both. 


Sale of drug as a different drug or preparation. 


276. Whoever knowingly sells, or offers or exposes for sale, or issues from a 

dispensary for medicinal purposes, any drug or medical preparation, as a 
different drug or medical preparation, shall be punished with imprisonment of 
either description for a term which may extend to six months, or with fine 
which may extend to one thousand rupees, or with both. i 


Fouling water of public spring or reservoir. 


277. Whoever voluntarily corrupts or fouls the water of any public spring or 

reservoir, so as to render it less fit for the purpose for which it is ordi- 
narily used, shall be punished with imprisonment of either description for a 
term which may extend to three months, or with fine which may extend to five 
hundred rupees, or with both. 


Making atmosphere noxious to health. 


278. Whoever voluntarily vitiates the atmosphere in any place so as to make it 

noxious to the health of persons in general dwelling or carrying on busi- 
ness in the neighbourhood or passing along a public way, shall be punished with 
fine which may extend to five hundred rupees. 
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Rash driving or riding on a public way. 

279. Whoever drives any vehicle, or rides, on any public way ina manner so 
_ Trash or negligent as to endanger human life, or to be likely to cause hurt 

or injury to any other person, shall be punished with imprisonment of either 

description for a term which may extend to six months, or with fine which may 

extend to one thousand rupees, or with both. 


Rash navigation of vessel. 

280. Whoever navigates any vessel in a manner so rash or negligent as to 
endanger human life, or to be likely to cause hurt or injury to any other 

person, shal] be punished with imprisonment of either description for a term 

which may extend to six months, or with fine which may extend to one 

thousand rupees, or with both. 


Exhibition of false light mark or buoy. 

281. Whoever exhibits any false light, mark or buoy, intending or knowing it 
to be likely that such exhibition will mislead any navigator, shall be puni- 

shed with imprisonment of either description for a term which may extend to 

seven years, or with fine, or with both. 


Conveying person by water for hire in unsafe or overloaded vessel. 


282. Whoever knowingly or negligently conveys, or causes to be conveyed for 

hire, any person by water in any vessel, when that vessel is in such a 
state or so loaded as to endanger the life of that person, shall be punished with 
imprisonment of either description for a term which may extend to six 
months, or with fine which may extend to one thousand rupees, or with both. 


Danger or obstruction in public way or line of navigation. 


283. Whoever, by doing any act, or by omitting to take order with any pro- 

perty in his possession or under his charge, causes danger, obstruction or 
injury to any person in any public way or public line of navigation, shall be 
punished with fine which may extend to two hundred rupees. 


Negligent conduct with respect to poisonous substance. 

284. Whoever does, with any poisonous substance, any act in a manner so 
rash or negligent as to endanger human life, or to be likely to cause 

hurt or injury to any person, 


or knowingly or negligently omits to take such order with any poisonous substance 
in his possession as is sufficient to guard against any probable danger to human 
life from such poisonous substance, 


shall be punished with imprisonment of either description for a term which 
may extend to six months. or with fine which may extend to one thousand 
rupees, or with both. 


Negligent conduct with respect to fire or combustible matter. 

285. Whoever does, with fire or any combustible matter, any act so rashly or 
regligently as to endanger human life, or to be likely to cause hurt or 

injury to any other person, 

or knowingly or negligently omits to take such order with any fire or any 


combustible matter in his possession as is sufficient to guard against any 
probable danger to human life from such fire or combustible matter, 
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shall be punished with imprisonment of either description for a term which may 
extend to six months, or with fine which may extend to one thousand rupees, 
or with both. 


Negligent conduct with respect to explosive substance. 


286. Whoever does, with any explosive substance, any act so rashly or negli- 
gently as to endanger human life, or to be likely to cause hurt or injury 
to any other person, 


or knowingly or negligently omits to take such order with any explosive sub- 
stance in his possession as is sufficient to guard against any probable danger to 
human life from that substance, 


shall be punished with imprisonment of either description for a term which may 
extend to six months, or with fine which may extend to one thousand rupees, 
or with both. 


Negligent conduct with respect to machinery. 


287. Whoever does with any machinery, any act so rashly or negligently as 
to endanger human life or to be likely to cause hurt or injury to any 
other person, 


or knowingly or negligently omits to take such order with any machinery in his 
possession or under his care as is sufficient to guard against any probable danger 
to human life from such machinery, 


shall be punished with imprisonment of either deseription for a term which may 
extend to six months, or with fine which may extend to one thousand rupees, or 
with both. 


Negligent conduct with respect to pulling down or repairing buildings. 


288. Whoever, in pulling down or repairing any building knowingly or negli- 

gently omits to take such order with that building as is sufficient to guard 
against any probable danger to human life from the fall of that building, or of 
any part thereof, shall be punished with imprisonment of either description for 
a term which may extend to six months, or with fine which may extend to one 
thousand rupees, or with both. 


Negligent conduct with respect to animal. 


289. Whoever knowingly or negligently omits to take such order with any 

animal in his possession as is sufficient to guard against any probable 
danger to human life, or any probable danger of grievous hurt from such 
animal, shall be punished with imprisonment of either description for a term 
which may extend to six months, or with fine which may extend to one 
thousand rupees, or with both. 


Punishment for public nuisance in cases not otherwise provided for. 


290. Whoever commits a public nuisance in any case not otherwise punishable 
by this Code, shall be punished with fine which may extend to two 
hundred rupees. 


Continuance of nuisance after injunction to discontinue. 


291. Whoever repeats or continues a public nuisance, having been enjoined 
by any public servant who has lawful authority to issue such injunction 
not to repeat or continue such nuisance, shall be punished with simple imprison- 


— for a term which may extend to six months, or with fine, or with 
otn, 
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Sale, etc., of obscene books, etc. 


292. (1) For the purposes of sub-section (2), a book, pamphlet, paper, writing, 

drawing, painting, representation, figure or any other object. shall be 
deemed to be obscene if it is lascivious or appeals to the prurient interest or if 
its effect, or (where it comprises two or more distinct items) the effect of 
any one of its items, is, if taken as a whole, such as to tend to depiave and 
corrupt persons who are likely, having regard to all relevant circumstances, to 
read, see or hear the matter contained or embodied in it. 


(2) Whoever— 

(a) sells, lets to hire, distributes, publicly exhibits or in any manner puts 
into circulation, or for purposes of sale, hire, distribution, public 
exhibition or circulation, makes, produces or has in his possession any 
obscene book, pamphlet, paper, drawing, painting, representation or 
figure or any other obscene object whatsoever, or 


(b) imports, exports, or conveys any obscene object for any of the purposes 
aforesaid, or knowing or having reason to believe that such object will 
be sold, let to hire, distributed or publicly exhibited or in any manner 
put into circulation, or 

(c) takes part in or receives profits from anv business in the course of 
which he knows or has reason to believe that any such obscene objects 
are, for any of the purposes aforesaid, made, produced, purchased, 
kept, imported, exported, conveyed, publicly exhibited or in any manner 
put into circulation, or 

(d) advertises or makes known by any means whatsoever that any 
person is engaged or is ready to engage in any act which is an offence 
under this section, or that any such obscene object can be procured 
from or through any person, or 

(e) offers or attempts to do any act which is an offence under this 
section, 

shall be punished on first conviction with imprisonment of either description 
for a term which may extend to two years, and with fine which may extend to 
two thousand rupees, and, in the event of a second or subsequent conviction, 
with imprisonment of either description for a term which may extend to five 
years, and also with fine which may extend to five thousand rupees. 
Exception : This section does not extend to— 

(a) any book, pamphlet, paper, writing, drawing, painting, representation 

or figure— 

(i) the publication of which is proved to be justified as being for the 
public good on the ground that such book, pamphlet, paper, 
writing, drawing, painting, representation or figure is in the 
interest of science, literature, art or learning or other objects of 
general concern, or 

(ii) which is kept or used bona fide for religious purposes ; 

(b) any representation sculptured, engraved, painted or otherwise represent- 
ed on or in— 

(i) any ancient monument within the meaning of the Ancient Monu- 
ments and Archaeological Sites and Remains Act, 1958 (24 of 1958), 
or 

(ii) any temple, or on any car used for the conveyance of idols, or 
kept or used for any religious purpose. 
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Sale, etc., of obscene objects to young person. 


293. Whoever sells, lets to hire, distributes, exhibits or circulates to any person 

under the age of twenty years any such obscene object as is referred to in 
the last preceding section, or offers or attempts so to do, shall be punished on 
first conviction with imprisonment of either description for a term which may 
extend to three years, and with fine which may extend to two thousand rupees, 
and, in the event of a second or subsequent conviction, with imprisonment of 
either description for a term which may extend to seven years, and also with 
fine which may extend to five thousand rupees. 


Obscene acts and songs. 
294, Whoever, to the annoyance of others— 


(a) does any obscene act in any public place, or 


(b) sings, recites or utters any obscene song, ballad or words, in or near 
any public place, 


shall be punished with imprisonment of either description for a term which 
may extend to three months, or with fine, or with both. 


Keeping lottery-office. 


294A. Whoever keeps any office or place for the purpose of drawing any 

lottery not being a State lottery or a lottery authorised by the State 
Government, shall be punished with imprisonment of either description for a 
term which may extend to six months, or with fine, or with both. 


And whoever publishes any proposal to pay any sum, or to deliver any goods, 
or to do or forbear doing anything for the benefit of any person, on any event 
or contingency relative or applicable to the drawing of any ticket, lot, number 
or figure in any such lottery, shall be punished with fine which may extend to 
one thousand rupees. 


CHAPTER XV 
OF OFFENCES RELATING TO RELIGION 


Injuring or defiling place of worship with intent to insult the religion of any 
class. 


295. Whoever destroys, damages or defiles any place of worship, or any object 

held sacred by any class of persons with the intention of thereby insulting 
the religion of any class of persons or with the knowledge that any clasg of 
persons is likely to consider such destruction, damage or defilement as an insult 
to their religion, shall be punished with imprisonment of either description for a 
term which may extend to two years, or with fine, or with both. 


Deliberate and malicious acts intended to outrage religious feelings of any class 
by insulting its religion or religious beliefs. 


295A. Whoever, with deliberate and malicious intention of outraging the 

religious feelings of any class of citizens of India, by words, either 
spoken or written, or by signs or by visible representations or otherwise, insults 
or attempts to insult the religion or the religious beliefs of that class, shall be 
punished with imprisonment of either description for a term which may extend 
to three years, or with fine, or with both. 


Disturbing religious assembly. 


296. Whoever voluntarily causes disturbance to any assembly lawfully engaged 
in the performance of religious worship, or religious ceremonies, shall be 
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punished with imprisonment of either description for a term which may extend 
to one year, or with fine, or with both. 


Trespassing on burial places, etc. 


297. Whoever, with the intention of wounding the feelings of any person, or of 
insulting the religion of any person, or with the knowledge that the feel- 
ings of any person are likely to be wounded, or that the religion of any person 
is likely to be insulted thereby, 
commits any trespass in any place of worship or on any place of sepulture, or 
any place set apart for the performance of funeral rites or as a depository for 
the remains of the dead, or offers any indignity to any human corpse, or 
causes disturbance to any person assembled for the performance of funeral 
ceremonies, 


shall be punished with imprisonment of either description for a term which may 
extend to one year, or with fine, or with both. 


Uttering words, etc., with deliberate intent to wound religious feelings. 


298. Whoever, with the deliberate intention of wounding the religious feelings 
of any person, utters any word or makes any sound in the hearing of that 
person or makes any gesture in the sight of that person or places any object 
in the sight of that person, shall be punished with imprisonment of either 
— w fora term which may extend to one year, or with fine, or with 
oth. 


CHAPTER XVI 
OF OFFENCES AFFECTING THE HUMAN BODY 


Of offences affecting life 


Culpable homicide. 


299. Whoever causes death by doing an act with theintention of causing 

death, or with the intention of causing such bodily injury as is likely to 
cause death, or with the knowledge that he is kisi by such act to cause death, 
commits the offence of culpable homicide. 


Illustrations 


(a) A lays sticks and turf over a pit, with the intention of thereby causing death, or with the 
knowledge that death is likely to be thereby caused. Z. believing the ground to be firm, treads 
on it, falls in and is killed. A has committed the offence of culpable homicide . 


(b) A knows Z to be behind a bush. B does not know it. A, intending to cause, or, knowing 
it to be likely to cause Z’s death, induces B to fire at the bush. B fires and kills Z. Here B 
may be guilty of no offence ; but A has committed the offence of culpable homicide. 


(c) A, by shooting at a fowl with intent to kill and steal it, kills B, who is behind a bush ; 
A not knowing that he was there. Here, although A was doing an unlawful act, he was not 
guilty of culpable homicide, as he did not intend to kill B, or to cause death by doing an act 
that he knew was likely to cause death. 

Explanation 1 : A person who causes bodily injury to another who is labouring 
under a disorder, disease or bodily infirmity, and thereby accelerates the death 
of that other, shall be deemed to have caused his death. 

Explanation 2 : Where death is caused by bodily injury, the person who causes 


such bodily injury shall be deemed to have caused the death, although by 
resorting to proper remedies and skilful treatment the death might have been 


prevented. 


Explanation 3 : The causing of the death of child in the mother’s womb is not 
homicide. But it may amount to culpable homicide to cause the death of a 
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living child, if any part of that child has been brought forth though the child 
may not have breathed or been completely born. 


Murder. 
300. Except in the cases hereinafter excepted, culpable homicide is murder, if 

the act by which the death is caused is done with the intention of causing 
death, or— 
2ndly—If it is done with the intention of causing such bodily injury as the 
offender knows, to be likely to cause the death of the person to whom the harm 
is caused, or— 
3rdly—If it is done with the intention of causing bodily injury to any person 
and the bodily injury intended to be inflicted is sufficient in the ordinary course 
of nature to cause death, or — 
4thly—If the person committing the act knows that it is so imminently dangerous 
that it must, in all probability, cause death or such bodily injury as is likely to 
cause death, and commits such act without any excuse for incurring the risk of 
causing death or such injury as aforesaid. 

Illustrations 

(a) A shoots Z with the intention of killing him. Z dies in consequence. A commits murder. 


(b) A, knowing that Z is labouring under such a disease that a blow is likely to cause his death, 
strikes him with the intention of causing bodily injury. Z dies in consequence of the blow. A 
is guilty of murder, although the blow might not have been sufficient in the ordinary course of 
nature to cause the death of a person in a sound state of health. But if A, not knowing that Z 
is labouring under any disease, gives him such a blow as would not in the ordinary course of 
nature kill a person in a sound state of health. Here A, although he may intend to cause bodily 
injury, is not guilty of murder, if he did not intend to cause death, or such bodily injury as in 
the ordinary course of nature would cause death. 


(c) A intentionally gives Za sword-cut or club-wound sufficient to cause the death of a man in 
the ordinary course of nature. Z dies in consequence. Here A is guilty of murder, although 
he may not have intended to cause Z’s death. 


(d) A without any excuse fires a loaded cannon into a crowd of persons and kills one of them. 
A i guilty of murder, although he may not have had a premeditated design to kill any particular 
individual. 


When culpable homicide is not murder. 

Exception 1 : Culpable homicide is not murder if the offender, whilst deprived 
of the power of self-control by grave and sudden provocation, causes the death 
of the person who gave the provocation or causes the death of any other person 
by mistake or accident. 


The above exception is subject to the following provisos : 


First—That the provocation is not sought or voluntarily provoked by the 
offender as an excuse for killing or doing harm to any person. 


Secondly—That the provocation is not given by anything done in obedience to 
the law, or by a public servant in the lawful exercise of the powers of such 


public servant. 


Thirdly—That the provocation is not given by anything done in the lawful 
exercise of the right of private defence. 


Explanation : Whether the provocation was grave and sudden enough to prevent 
the offence from amounting to murder is a question of fact. 


Illustrations 
(a) A, under the influence of passion excited by a provocation given by Z. intentionally kills Y, 
Z’s child. This is murder, inasmuch as the provocation was not given by the child, and the 
death of the child was not caused by accident or misfortune in doing an act caused by the 
provocation. 
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(b) Y gives grave and sudden provocation to A. A,onthis provocation, fires a pistol at Y, 
Neither intending nor knowing himself to be likely to kill Z, who is near him, but out of sight. 
A kills Z. Here A has not committed murder, but merely culpable homicide. 


(c) A is lawfully arrested by Z, a bailiff. A is excited to sudden and violent passion by the 
arrest, and kills Z. _ This is murder, inasmuch as tbe provocation was given by a thing done 
by a public servant in the exercise of his powers. 


(d) A appears as a witness before Z, a Magistrate. Z says that he does not believe a word of 
A’s deposition, and that A has perjured himself. A is moved to sudden passion by these 
words, and kills Z. This is murder. 


(e) A attempts to pull Z’s nose, Z, in the exercise of the right of private defence, lays hold of A 
to prevent him from doing so. A is moved to sudden and violent passion in consequence, and 
kills Z. This is murder, inasmuch as the provocation was given by a thing done in the 
exercise of the right of private defence. 


(f) Z strikes B. B is by this provocation excited to violent range. A, a bystander, intending to 
take advantage of B’s rage, and to cause him to kill Z, puts a knife into B’s hand for that 
purpose. B kills Z with the knife. Here B may have committed only culpable homicide, but 
A is guilty of murder. 

Exception 2 : Culpable homicide is not murder if the offender, in the exercise in 
good faith of the right of private defence of person or property, exceeds the 
power given to him by law and causes the death of the person against whom 
he is exercising such right of defence without premeditation, and without any 
intention of doing more harm than is necessary for the purpose of such defence. 

Illustration 

Z attempts to horsewhip A, not in such a manner as to cause grievous hurt to A. A draws out 
a pistol. Z persists in the assault. A believing in good faith that he can by no other means 


prevent himself from being horsewhipped, shoots Z dead. A has not committed murder, but 
only culpable homicide. 


Exception 3 : Culpable homicide is not murder if the offender, being a public 
servant or aiding a public servant acting for the advancement of public justice, 
exceeds the powers given to him by.law, and causes death by doing an act 
which he, in good faith, believes to be lawful and necessary for the due 
discharge of his duty as such public servant and without ill-will towards the 
person whose death is caused. 


Exception 4: Culpable homicide is not murder if it is committed without 
premeditation in a sudden fight in the heat of passion upon a sudden quarrel 
and without the offenders having taken undue advantage or acted in a cruel or 
unusual manner. 


Explanation : It is immaterial in such cases which party offers the provocation 
or commits the first assault. 


Exception 5 : Culpable homicide is not murder when the person whose death is 
caused, being above the age of eighteen years, suffers death or takes the risk of 
death with his own consent. 

Illustration 
A, by instigation, voluntarily causes Z, a person under eighteen years of age, to commit 


suicide. Here, on account of Z’s youth, he was incapable of giving consent to his own death ; 
A has therefore abetted murder. 


Culpable homicide by causing death of person other than person whose death was 
intended. 


301. If a person, by doing anything which he intends or knows to be likely to 

cause death, commits culpable homicide by causing the death of any 
person, whose death he neither intends nor knows himself to be likely to cause, 
the culpable homicide committed by the offender is of the description of which 
it would have been if he had caused the death of the person whose death he 
intended or knew himself to be likely to cause. 
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Punishment for murder. 
302. Whoever commits murder shall be punished with death or imprisonment 
for life, and shall also be liable to fine. 


Punishment for murder by life-convict. 


303. Whoever, being under sentence of imprisonment for life, commits murder, 
shall be punished with death. 


Punishment for culpable homicide not amounting to murder. 

304. Whoever commits culpable homicide not amounting to murder, shall be 
punished with imprisonment for life, or imprisonment of either descrip- 

tion for a term which may extend to ten years, and shall also be liable to fine, 

if the act by which the death is caused is done with the intention of causing 

death, or of causing such bodily injury as is likely to cause death ; 

or with imprisonment of either description for a term which may extend to ten 

years, or with fine, or with both, if the act is done with the knowledge that it is 

likely to cause death, but without any intention to cause death, or to cause such 

bodily injury as is likely to cause death. 


Causing death by negligence. 

304A. Whoever causes the death of any person by doing any rash or negligent 
act not amounting to culpable homicide, shall be punished with 

imprisonment of either description for a term which may extend to two years, 

or with fine, or with both. 


Abetment of suicide of child or insane person. 

305. If any person under eighteen years of age, any imsane person, any 
delirious person, any idiot, or any person in a state of intoxication, 

commits suicide, whoever abets the commission of such suicide shall be 

punished with death or imprisonment for life, or imprisonment for a term not 

exceeding ten years, and shall also be liable to fine. 


Abetment of suicide. 

306. If any person commits suicide, whoever abets the commission of such 
suicide, shall be punished with imprisonment of either description for a 

term which may extend to ten years, and shall also be liable to fine. 


Attempt to murder. 

307. Whoever does any act with such intention or knowledge, and under such 
circumstances that, if he by that act caused death, he would be guilty of 

murder, shall be punished with imprisonment of either description for a term 

which may extend to ten years, and shall also be liable to fine ; and, if hurt is 

caused to any person by such act, the offender shall be liable either to imprison- 

ment for life, or to such punishment as is hereinbefore mentioned. 


Attempts by life-convicts.—When any person offending under this section is 
under sentence of imprisonment for life, he may, if hurt is caused, be punished 
with death. 

Illustrations 
(a) A shoots at Z with intention to kill him, under such circumstances that, if death ensued, A 
would be guilty of murder. A is liable to punishment under this section. 


(b) A, with the intention of causing the death of a child of tender years, exposes it in a desert 
place. A has committed the offence defined by this section, though the death of the child does 
not ensue. 
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(c) A, intending to murder Z, buys a gun and loads it. A has not yet committed the offence. 
fires the gun at Z. He has committed the offence defined in this section, and, if by such 


firing he wounds Z, he is liable to the punishment provided by the latter part of the first 
paragraph of this section. < 


(d) A, intending to murder Z by poison, purchases poison and mixes the same with food which 
remains in A’s keeping ; A has not yet committed the offence defined in this section. A places 
the food on Z’s table or delivers it to Z’s servants to place it on Z’s table. A has committed 
the offence defined in this section. 


Attempt to commit culpable homicide. 


308. Whoever does any act with such intention or knowledge and under such 

circumstances that, if he by that act caused death, he would be guilty of 
culpable homicide not amounting to murder, shall be punished with imprison- 
ment of either description for a term which may extend to three years, or with 
fine, or with both ; and, if hurt is caused to any person by such act, shall be 
punished with imprisonment of either description for a term which may extend 
to seven years, or with fine, or with both. 


Illustration 


A, on grave and sudden provocation, fires a pistol at Z, under such circumstances that if he 
thereby caused death he would be guilty of culpable homicide not amounting to murder. A has 
committed the offence defined in this section. 


Attempt to commit suicide. 


309. Whoever attempts to commit suicide and does any act towards the 
commission of such offence, shall be punished with simple imprisonment 
for a term which may extend to one year or with fine, or with both. 


Thug. 


310. Whoever, at any time after the passing of this Act, shall have been 

habitually associated with any other or others for the purpose of commit- 
ting robbery or child-stealing by means of or accompanied with murder, is a 
thug. 


Punishment. 


311. Whoever is a thug, shall be punished with imprisonment for life, and 
shall also be liable to fine. 


Of the causing of miscarriage, of injuries to unborn children, of the 
exposure of infants, and of the concealment of births 
Causing miscarriage. 
312. Whoever voluntarily causes a woman with child to miscarry, shall, if 
such miscarriage be not caused in good faith for the purpose of saving 
the life of the woman, be punished with imprisonment of either description for 
a term which may extend to three years, or with fine, or with both ; and, if the 
woman be quick with child, shall be punished with imprisonment of either 


description for a term which may extend to seven years, and shall also be liable 
to fine. 


Explanation : A woman who causes herself to miscarry, is within the meaning 
of this section. 


Causing miscarriage without woman’s consent. 


313. Whoever commits the offence defined in the last preceding section with- 
out the consent of the woman, whether the woman is quick with child or 
not, shall be punished with imprisonment for life, or with imprisonment of 
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either description for a term which may extend to ten years, and shall also be 
liable to fine. 


Death caused by act done with intent to cause miscarriage. 

314, Whoever, with intent to cause the miscarriage of a woman with child, 
does any act which causes the death of such woman, shall be punished 

with imprisonment of either description for a term which may exterd to ten 

years, and shall also be liable to fine ; 


If act done without woman’s consent.—and if the act is done without the 
consent of the woman, shall be punished either with imprisonment for life, or 
with the punishment abovementioned. 


Explanation : \t is not essential to this offence that the offender should know 
that the act is likely to cause death. 


Act done with intent to prevent child being born alive or to cause it to die after 
birth. 


315. Whoever before the birth of any child does any act with the intention of 

thereby preventing that child from being born alive or causing it to die 
after its birth, and does by such act prevent that child from being born alive, 
or causes it to die after its birth, shail, if such act be not caused in good faith 
for the purpose of saving the life of the mother, be punished with imprisonment 
of either description for a term which may extend to ten years, or with fine, or 
with both. 


Causing death of quick unborn child by act amounting to culpable homicide. 


316. Whoever does any act under such circumstances, that if he thereby caused 

death he would be guilty of culpable homicide, and does by such act cause 
the death of a quick unborn child, shall be punished with imprisonment of 
either description for a term which may extend to ten years, and shall also be 
liable to fine. x 


Illustration 


A, knowing that he is likely to cause the death of a pregnant woman, does an act which, if it 
caused the death of the woman, would amount to culpable homicide. The woman is injured, 
but does not die ; but the death of an unborn quick child with which she is pregnant is thereby 
caused. A is guilty of the offence defined in this section. 


Exposure and abandonment of child under twelve years, by parent or person 
having care of it. 


317. Whoever being the father or mother of a child under the age of twelve 

years, or having the care of such child, shall expose or leave such child in 
any place with the intention of wholly abandoning such child, shall be punished 
with imprisonment of either description for a term which may extend to seven 
years, or with fine, or with both. 


Explanation : This section is not intended to prevent the trial of the offender 
for murder or culpable homicide, as the case may be, if the child die in conse- 
quence of the exposure. 


Concealment of birth by secret disposal of dead body. 


318. Whoever, by secretly burying or otherwise disposing of the dead body of 

a child whether such child die before or after or during its birth, inten- 
tionally conceals or endeavours to conceal the birth of such child, shall be 
punished with imprisonment of either description for a term which may 
extend to two years, or with fine, or with both. 
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Of hurt 
Hurt. 


319. Whoever causes bodily pain, disease or infirmity to any person is said to 
cause hurt. 


Grievous hurt. 
320. The following kinds of hurt only are designated as “grievous” :— 


First—Emasculation. 

Secondly—Permanent privation of the sight of either eye. 

Thirdly—Permanent privation of the hearing of either ear. 

Fourthly—Privation of any member or joint. 

Fifthly—Destruction or permanent impairing of the powers of any member or 
joint. 

Sixthly—Permanent disfiguration of the head or face. 

Seventhly—Fracture or dislocation of a bone or tooth. 

Eighthly—Any hurt which endangers life or which causes the sufferer to be 


during the space of twenty days in severe bodily pain, or unable to follow his 
ordinary pursuits. 


Voluntarily causing hurt. 


321. Whoever does any act with the intention of thereby causing hurt to any 

person, or with the knowledge that he is likely thereby to cause hurt to 
any person, and does thereby cause hurt to any person, is said ‘“‘voluntarily to 
cause hurt”. 


Voluntarily causing grievous hurt. 


322. Whoever voluntarily causes hurt, if the hurt which he intends to cause or 
knows himself to be likely to cause is grievous hurt, and if the hurt which 
he causes is grievous hurt, is said “‘voluntarily to cause grievous hurt”. 


Explanation : A person is not said voluntarily to cause grievous hurt except 
when he both causes grievous hurt and intends or knows himself to be likely to 
cause grievous hurt. But he is said voluntarily to cause grievous hurt, if intend- 
ing or knowing himself to be likely to cause grievous hurt of one kind, he 
actually causes grievous hurt of another kind. 


Illustration 


A, intending or knowing himself to be likely permanently to disfigure Z’s face, gives Z a blow 
which does not permanently disfigure Z’s face, but which causes Z to suffer severe bodily pain 
for the space of twenty days. A has voluntarily caused grievous hurt. 


Punishment for voluntarily causing hurt. 


323. Whoever, except in the case provided for by section 334, voluntarily 

causes hurt, shall be punished with imprisonment of either description for 
a term which may extend to one year, or with fine which may extend to one 
thousand rupees, or with both. 


Voluntarily causing hurt by dangerous weapons or means. 


324. Whoever, except in the case provided for by section 334, voluntarily 

causes hurt by means of any instrument for shooting, stabbing or cutting, 
or any instrument which, used as a weapon of offence, is likely to cause death, 
or by means of fire or any heated substance, or by means of any poison or 
any corrosive substance, or by means of any explosive substance or by means of 
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any substance which it is deleterious to the human body to inhale, to swallow, 
or to receive into the blood, or by means of any animal, shall be punished with 
imprisonment of either description for a term which may extend to three years, 
or with fine, or with both. 


Punishment for voluntarily causing grievous hurt. 


325. Whoever, except in the case provided for by section 335, voluntarily 

causes grievous hurt, shall be punished with imprisonment of either des- 
cription for a term which may extend to seven years, and shall also be liable to 
fine. 


Voluntarily causing grievous hurt by dangerous weapons or means. 


326. Whoever, except in the case provided for by section 335, voluntarily causes 

grievous hurt by means of any instrument for shooting, stabbing or cut- 
ting, or any instrument which, used as a weapon of offence, is likely to cause 
death, or by means of fire or any heated substance, or by means of any poison 
Or any corrosive substance, or by means of any explosive substance, or by 
means of any substance which it is deleterious to the human body to inhale, to 
‘swallow, or to receive into the blood, or by means of any animal, shall be 
punished with imprisonment for life, or with imprisonment of either description 
for a term which may extend to ten years, and shall also be liable to fine. 


Voluntarily causing hurt to extort property, or to constrain to an illegal act. 


327. Whoever voluntarily causes hurt for the purpose of extorting from the 

sufferer or from any person interested in the sufferer, any property or 
valuable security, or of constraining the sufferer or any person interested in such 
sufferer to do anything which is illegal or which may facilitate the commission 
of an offence, shall be punished with imprisonment of either description for a 
term which may extend to ten years, and shall also be liable to fine. 


Causing hurt by means of poison, etc., with intent to commit an offence. 


328. Whoever administers to or causes to be taken by any person any poison 

or any stupefying, intoxicating or unwholesome drug, or other thing with 
intent to cause hurt to such person, or with intent to commit or to facilitate the 
commission of an offence or knowing it to be likely that he will thereby cause 
hurt, shall be punished with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine. 


Voluntarily causing grievous hurt to extort property, or to constrain to an illegal 
act. 


329. Whoever voluntarily causes grievous hurt for the purpose of extorting 

from the sufferer or from any person interested in the sufferer any pro- 
perty or valuable security, or of constraining the sufferer or any person interest- 
ed in such sufferer to do anything that is illegal or which may facilitate the 
commission of an offence, shail be punished with imprisonment for life, or 


imprisonment of either description for a term which may extend to ten years, 
and shall also be liable to fine. 


Voluntarily causing hurt to extort confession, or to compel restoration of property. 


330. Whoever voluntarily causes hurt for the purpose of extorting from the 

sufferer or from any person interested in the sufferer, any confession or 
any information which may lead to the detection of an offence or misconduct, 
or for the purpose of constraining the sufferer or any person interested in the 
sufferer to restore or to cause the restoration of any property or valuable secu- 
rity or to satisfy any claim or demand, or to give information which may lead 
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to the restoration of any property or valuable security, shall be punished with 


imprisonment of either description for a term which may extend to seven years, 
and shall also be liable to fine. 


Illustrations 
(a) A, a police-officer, tortures Z in order to induce Z to confess that he committed a crime. A 
is guilty of an offence under this section. 
(b) A, a police-effiier, tortures B to induce him to point out where certain stolen property is 
deposited. A is guilty of an offence under this section. 
(c) A, a revenue officer, tortures Z in order to compel him to pay certain arrears of revenue due 
from Z, A is guilty of an offence under this section. 


(d) A, a Zamindar, tortures a raiyat in order to compel him to pay his rent. A is guilty of an 
offence under this section. 


Voluntarily causing grievous hurt to extort confession, or to compel restoration of 
property. 
331. Whoever voluntarily causes grievous hurt for the purpose of extorting 
from the sufferer or from any person interested in the sufferer any con- 
fession or any information which may lead to the detection of an offence or 
misconduct, or for the purpose of constraining the sufferer or any person 
interested in the sufferer to restore or to cause the restoration of any property or 
valuable security or to satisfy any claim or demand or to give information 
which may lead to the restoration of any property or valuable security, shall be 
punished with imprisonment of either description for a term which may extend 
to ten years, and shall also be liable to fine. 


Voluntarily causing hurt to deter public servant from his duty. 


332. Whoever voluntarily causes hurt to any person being a public servant in 

the discharge of his duty as such public servant, or with intent to prevent 
or deter that person or any other public servant from discharging his duty as 
such public servant, or in consequence of anything done or attempted to be done 
by that person in the lawful discharge of his duty as such public servant, shall 
be punished with imprisonment of either description for a term which may 
extend to three years, or with fine, or with both. 


Voluntarily causing grievous hurt to deter public servant from his duty. 


333. Whoever voluntarily causes grievous hurt to any person being a public 

servant in the discharge of his duty as such public servant, or with intent 
to prevent or deter that person or any other public servant from discharging his 
duty as such public servant, or in consequence of anything done or attempted to 
be done by that person in the lawful discharge of his duty as such public ser- 
vant, shall be punished with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine. 


Voluntarily causing hurt on provocation. 


334, Whoever voluntarily causes hurt on grave and sudden provocation, if he 

neither intends nor knows himself to be likely to cause hurt to any person 
other than the person who gave the provocation, shall be punished with 
imprisonment of either description for a term which may extend to one month, 
or with fine which may extend to five hundred rupees, or with both. 


Voluntarily causing grievous hurt on provocation. 


335. Whoever voluntarily causes grievous hurt on grave and sudden provoca- 

tion, if he neither intends nor knows himself to be likely to cause grievous 
hurt to any person other than the person who gave the provocation, shall be 
punished with imprisonment of either description for a term which may extend 
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to four years, or with fine which may extend to two thousand rupees, or with 
both. 

Explanation: The last two sections are subject to the same provisos as 
Exception 1, section 300. 


Act endangering life or personal safety of others. 


336. Whoever does any act so rashly or negligently as to endanger human life 

or the personal safety of others, shall be punished with imprisonment of 
either description for a term which may extend to three months, or with fine 
which may extend to two hundred and fifty rupees, or with both. 


Causing hurt by act endangering life or personal safety of others. 


337. Whoever causes hurt to any person by doing any act, so rashly or negli- 

gently as to endanger human life, or the personal safety of others, shall 
be punished with imprisonment of either description for a term which may 
extend to six months, or with fine which may extend to five hundred rupees, or 
with both. 


Causing grievous hurt by act endangering life or personal safety of others. 


338. Whoever causes grievous hurt to any person by doing any act so rashly 

or negligently as to endanger human life, or the personal safety of others, 
shall be punished with imprisonment of either description for a term which may 
a | two years, or with fine which may extend to one thousand rupees, or 
with both. 


Of wrongful restraint and wrongful confinement 


Wrongful restraint. 


339. Whoever voluntarily obstructs any person so as to prevent that person 
from proceeding in any direction in which that person has a right to 
proceed, is said wrongfully to restrain that person. 


Exception : The obstruction of a private way over land or water which a person 
in good faith believes himself to have a lawful right to obstruct, is not an offence 
within the meaning of this section. 

Illustration 
A obstructs a path along which Z has a right to pass, A not believing in good faith that he has 
a right to stop the path. Z is thereby prevented from passing. A wrongfully restrains Z. 
Wrongful confinement. 


340. Whoever wrongfully restrains any person in such a manner as to prevent 


| that person from proceeding beyond certain circumscribing limits, is said 
“wrongfully to confine” that person. 


Illustrations 


(a) A causes Z to go within a walled space, and locks Z in. Z is thus prevented from proceeding 
in any direction beyond the circumscribing line of wall. A wrongfully confines Z. 


(b) A places men with firearms at the outlets of a building, and tells Z that they willfire at Z if 
Z attempts to leave the building. A wrongfully confines Z. 


Punishment for wrongful restraint. 


34]. Whoever wrongfully restrains any person shall be punished with simple 
__ Imprisonment for a term which may extend to one month, or with fine 
which may extend to five hundred rupees, or with both. 
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Punishment for wrongful confinement. 


342. Whoever wrongfully confines any person shall be punished with imprison- 
l ment of either description for a term which may extend to one year, or 
with fine which may extend to one thousand rupees, or with both. 


Wrongful confinement for three or more days. 


343, Whoever wrongfully confines any person for three days, or more, shall be 
punished with imprisonment of either description for a term which may 
extend to two years, or with fine, or with both. 


Wrongful confinement for ten or more days. 


344, Whoever wrongfully confines any person for ten days, or more, shall be 
punished with imprisonment of either description for a term which may 
extend to three years, and shall also be liable to fine. 


Wrongful confinement of person for whose liberation writ has been issued. 


345. Whoever keeps any person in wrongful confinement, knowing that a writ 

for the liberation of that person has been duly issued, shall be punished 
with imprisonment of either description for a term which may extend to two 
years in addition to any term of imprisonment to which he may be liable under 
any other section of this Chapter. 


Wrongful confinement in secret. 


346. Whoever wrongfully confines any person in such manner as to indicate 

an intention that the confinement of such person may not be known to 
any person interested in the person so confined, or to any public servant, or that 
the place of such confinement may not be known to or discovered by any such 
person or public servant as hereinbefore mentioned, shall be punished with 
imprisonment of either description for a term which may extend to two years ia 
addition to any other punishment to which he may be liable for such wrongful 
confinement. 


Wrongful confinement to extort property, or constrain to illegal act. 


347. Whoever wrongfully confines any person for the purpose of extorting 

from the person confined, or from any person interested in the person 
confined, any property of valuable security or of constraining the person con- 
fined or any person interested in such person to do anything illegal or to give 
any information which may facilitate the commission of an offence, shall be 
punished with imprisonment of either description for a term which may extend 
to three years, and shall also be liable to fine. 


Wrongful confinement to extort confession, or compel restor ation of property. 


348. Whoever wrongfully confines any person for the purpose of extorting from 

the person confined or any person interested in the person confined any 
confession or any information which may lead to the detection of an offence or 
misconduct, or for the purpose of constraining the person confined or any per- 
son interested in the person confined to restore or to cause the restoration of any 
property or valuable security or to satisfy any claim or demand, or to give 
information which may lead to the restoration of any property or valuable 
security, shall be punished with imprisonment of either description for a term 
which may extend to three years. and shall also be liable to fine. 
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Of criminal force and assault 


Force. 


349. A person is said to use force to another if he causes motion, change of 

motion, or cessation of motion to that other, or if he causes to any sub- 
stance such motion, or change of motion, or cessation of motion as brings that 
substance into contact with any part of that other’s body, or with anything 
which that other is wearing or carrying, or with anything so situated that such 
contact affects that other’s sense of feeling : Provided that the person causing 
the motion, or change of motion, or cessation of motion, causes that motion, 
change of motion, or cessation of motion in one of the three ways hereinafter 
described : 


First—By his own bodily power. 


Secondly—By disposing any substance in such a manner that the motion or 
change or cessation of motion takes place without any further act on his part, 
or on the part of any other person. 


Thirdly—By inducing any animal to move, to change its motion, or to cease to 
move. 


Criminal force. 


350. Whoever intentionally uses force to any person, without that person’s 

consent, in order to the committing of any offence, or intending by the 
use of such force to cause, or knowing it to be likely that by the use of such 
force he will cause injury, fear or annoyance to the person to whom the force is 
used, is said to use criminal force to that other. 


Illustrations 


(a) Z is sitting in a moored boat on a river. A unfastens the moorings, and thus intentionally 
causes the boat to drift down the stream. Here A intentionally causes motion to Z, and he does 
this by disposing substances in such a manner that the motion is produced without any other 
action on any person’s part. A has therefore intentionally used force to Z; and if ne has done so 
without Z’s consent, in order to the committing of any off:nce, or intending or knowing it to be 
likely that this use of force will cause injury, fear or annoyance to Z, A has used criminal force 
to Z. 


(b) Z is riding in a chariot. A lashes Z’s horses, and thereby causes them to quicken their pace. 
Here A has caused change of motion to Z by inducing the arimals to change their motion. A 
has therefore used force to Z ; and if A has done this without Z’s consent, intending or know- 
ing it to be likely that he may hereby injure, frighten or annoy Z, A has used criminal force to Z. 


(c) Z is riding in a palanquin. A, intending to rob Z seizes the pole and stops the palanquin. 
Here A has caused cessation of motion to Z, and he has done this by his own bodily power. A 
has therefore used force to Z ; and as A has acted thus intentionally, without Z’s consent, in 
order to the commission of an offence, A has used criminal force to Z. 


(d) A intentionally pushes against Z in the street. Here A has by his own bodily power moved 
his own person so as to bring it into contact with Z. He has therefore intentionally used force 
to Z ; and if he has done so without Z’s consent, intending or knowing it to be likely that he 
may thereby injure, frighten or annoy Z, he has used criminal force to Z. 


(e) A throws a stone, intending or knowing it to be likely that the stone will be thus brought 
into contact with Z. or with Z’s clothes, or with something carried by Z, or that it will strike 
water and dash up the water against Z’s clothes or something carried by Z. Here, if the throw- 
ing of the stone produce the effect of causing any substance to come into contact with Z. or Z’s 
clothes, A has used force to Z ; and if he did so without Z’s consent, intending thereby to 
injure, frighten or annoy Z, he has used criminal force to Z. 


(f) A intentionally pulls up a woman’s veil. Here A intentionally uses force to her, and if he 
does so without her conse nt interding or knewirg it to te likely that he may thereby injure, 
frighten or annoy her, he has used criminal force to her. 


(g) Z is bathing. A pours into the bath water which he knows to be boiling. Here A intention- 
ally by his own bodily power causes such motion in the boiling water as brings that water into 
contact with Z, or with other water so situated that such contact must affect Z’s sense of 
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feeling ; A has therefore intentionally used force to Z; andif he has done this without Z’s 


consent intending or knowing it to be likely that he may thereby cause injury, fear, or annoyance 
to Z. A has used criminal force. 


(h) A incites a dog to spring upon Z, without Z’s consent. Here, if A intends to cause injury, 
fear or annoyance to Z, he uses criminal force to Z. 


Assault. 


351. Whoever makes any gesture, or any preparation intending or knowing it 

to be likely that such gesture or preparation will cause any person present 
to apprehend that he who makes that gesture or preparation is about to use 
criminal force to that person is said to commit an assault. 


Explanation : Mere words do not amount to an assault. But the words which 
a person uses may give to his gestures or preparation such a meaning as may 
make those gestures or preparations amount to an assault. 


Illustrations 
(a) A shakes his fist at Z, intending or knowing it to be likely that he may thereby cause Z to 
believe that A is about to strike Z. A has committed an assault. 


(5) A begins to unloose the muzzle of a ferocious dog, intending or knowing it to be likely 
that he may thereby cause Z to believe that he is about to cause the. dog to attack Z. A has 
committed an assault upon Z. 


(c) A takes up a stick, saying to Z, ‘‘I will give you a beating’. Here, though the words 
used by A could in no case amount to an assault, and though the mere gesture, unaccompanied 
by any other circumstances, might not amount to an assault, the gesture explained by the words 
may amount to an assault. 


Punishment for assault or criminal force otherwise than on grave provocation. 


352. Whoever assaults or uses criminal force to any person otherwise than on 
grave and sudden provocation given by that person, shall be punished 

with imprisonment of either description for a term which may extend to three 

months, or with fine which may extend to five hundred rupees, or with both. 


Explanation : Grave and sudden provocation will not mitigate the punishment 
for an offence under this section, if the provocation is sought or voluntarily 
provoked by the offender as an excuse for the offence, or 


if the provocation is given by anything done in obedience to the law, or by a 
public servant, in the lawful exercise of the powers of such public servant, or 


if the provocation is given by anything done in the lawful exercise of the right 
of private defence. 


Whether the provocation was grave and sudden enough to mitigate the offence, 
is a question of fact. 


Assault or criminal force to deter public servant from discharge of his duty. 


353. Whoever assaults or uses criminal force to any person being a public 

servant in the execution of his duty as such public servant, or with intent 
to prevent or deter that person from discharging his duty as such public servant, 
or in consequence of anything done or attempted to be done by such person in 
the lawful discharge of his duty as such public servant, shall be punished with 
imprisonment of either description for a term which may extend to two years, 
or with fine, or with both. 


Assault or criminal force to woman with intent to outrage her modesty. 

354. Whoever assaults or uses criminal force to any woman, intending to out- 
rage or knowing it to be likely that he will thereby outrage her modesty, 

shall be punished with imprisonment of either description for a term which 

may extend to two years, or with fine, or with both. 
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Assault or criminal force with intent to dishonour person, otherwise than on grave 

provocation. 

355. Whoever assaults or uses criminal force to any person, intending thereby 
to dishonour that person, otherwise than on grave and sudden provoca- 

tion given by that person, shall be punished with imprisonment of either 

description for a term which may extend to two years, or with fine, or with 

both. 


Assault or criminal force in attempt to commit theft of property carried by a 

person. 

356. Whoever assaults or uses criminal force to any person, in attempting to 
commit theft on any property which that person is then wearing or 

carrying, shall be punished with imprisonment of either description fora term 

which may extend to two years, or with fine, or with both. 


Assault or criminal force in attempt wrongfully to confine a person. 


357. Whoever assaults or uses criminal force to any person, in attempting 

wrongfully to confine that person, shall be punished with imprisonment 
of either description for a term which may extend to one year, or with fine 
which may extend to one thousand rupees, or with both: 


Assault or criminal force on grave provocation. 

358. Whoever assaults or uses criminal force to any person on grave and sudden 
provocation given by that person, shall be punished with simple imprison- 

ment fora term which may extend to one month, or with fine which may 

extend to two hundred rupees, or with both. 


Explanation : The last section is subject to the same explanation as section 352. 
Of kidnapping, abduction, slavery and forced labour 
Kidnapping. . | 


359. Kidnapping is of two kinds : kidnapping from India, and kidnapping from 
lawful guardianship. 


Kidnapping from India. 

360. Whoever conveys any person beyond the limits of India without the 
consent of that person, or of some person legally authorised to consent 

on behalf of that person, is said to kidnap that person from India. 


Kidnapping from lawful guardianship. 


361. Whoever takes or entices any minor under sixteen years of age if a male, 
or under eighteen years of age ifa female, or any person of unsound 
mind, out of the keeping of the lawful guardian of such minor or person of 
unsound mind, without the consent of such guardian, is said to kidnap such 
minor or person from lawful guardianship. 
Explanation : The words “‘lawful guardian”’ in this section include any person 
lawfully entrusted with the care or custody of such minor or other person. 
Exception: This section does not extend to the act of anv person who in 
good faith believes himself to be the father of an illegitimate child, or who in 
good faith believes himself to be entitled to the lawful custody of such child, 
unless such act is committed for an immoral or unlawful purpose. 
Abduction. 


362. Whoever by force compels, or by any deceitful means induces, any person 
to go from any place, is said to abduct that person. 
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Punishment for kidnapping. 


363. Whoever kidnaps any person from India or from lawful guardianship, 
__ Shall be punished with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine. 


Kidnapping or maiming a minor for purposes of begging. 


363A. (1) Whoever kidnaps any minor or, not being the Jawful guardian of a 

minor, obtains the custody of the minor, in order that such minor may 
be employed or used for the purposes of begging shall be punishable with 
imprisonment of either description for a term which may extend to ten years, 
and shall also be liable to fine. 


(2) Whoever maims any minor in order that such minor may be employed or 
used for the purposes of begging shall be punishable with imprisonment for 
life, and shall also be liable to fine. 
(3) Where any person, not being the lawful guardian of a minor, employs or 
uses such minor for the purposes of begging, it shall be presumed, unless the 
contrary is proved, that he kidnapped or otherwise obtained the custody of that 
minor in order that the minor might be employed or used for the purposes of 
begging. 
(4) In this section,— 
(a) “begging” means— 
(i) soliciting or receiving alms in a public place, whether under the 
pretence of singing, dancing, fortune-telling, performing tricks or 
selling articles or otherwise ; 


(ii) entering on any private premises for the purpose of soliciting or 
receiving alms ; ` S 

(iii) exposing or exhibiting, with the object of obtaining or extorting 
alms, any sore, wound, injury, deformity or disease, whether of 
himself or of any other person or of an animal ; 

(iv) using a minor as an exhibit for the purpose of soliciting or receiving 
alms ; 


(b) “minor” means— 
(i) in the case of a male, a person under sixteen years of age ; and 
(ii) in the case of a female, a person under eighteen years of age. 


Kidnapping or abducting in order to murder. 


364. Whoever kidnaps or abducts any person in order that such person may be 
murdered or may be so disposed of as to be put in danger of being 

murdered, shall be punished with imprisonment for life or rigorous imprison- 

ment for a term which may extend to ten years, and shall also be liable to fine. 


Illustrations 
(a) A kidnaps Z from India, intending or knowing it to be likely that Z may be sacrificed to an 
idol. A has committed the offence defined in this section. 
(b) A forcibly carries or entices B away from his home in order that B may be murdered. A has 
committed the offence defined in this section. 


Kidnapping or abducting with intent secretly and wrongfully to confine person. 


365. Whoever kidnaps or abducts any person with intent to cause that person 
to be secretly and wrongfully confined, shall be punished with imprison- 
ment of either description for a term which may extend to seven years, and shall 


also be liable to fine, 
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Kidnapping, abducting or inducing woman to compel her marriage, etc. 


366. Whoever kidnaps or abducts any woman with intent that she may be 
compelled, or knowing it to be likely that she will be compelled, to marry 
any person against her will, or in order that she may be forced or seduced to 
illicit intercourse, or knowing it to be likely that she will be forced or seduced to 
illicit intercourse, shall be punished with imprisonment of either description for 
aterm which may extend to ten years, and shall also be liable to fine, and 
whoever, by means of criminal intimidation as defined in this Code or of abuse 
of authority or any other method of compulsion, induces any woman to go from 
any place with intent that she may be, or knowing that it is likely that she will 
be, forced or seduced to illicit intercourse with another person shall also be 
punishable as aforesaid. 
Procuration of minor girl. | 
366A. Whoever, by any means whatsoever, induces any minor girl under the 
age of eighteen years to go from any place or to do any act with intent 
that such girl may be, or knowing that it is likely that she will be, forced or 
seduced to illicit intercourse with another person shall be punishable with 
imprisonment which may extend to ten years, and shall also be liable to fine. 


Importation of girl from foreign country. 


366B. Whoever imports into India from any country outside India or from the 
State of Jammu and Kashmir any girl under the age of twenty-one years 
with intent that she may be, or knowing it to be likely that she will be, forced 
or seduced to illicit intercourse with another person, shall be punishatle with 
imprisonment which may extend to ten years, and shall also be liable to fine. 


Kidnapping or abducting in order to subject person to grievous hurt, slavery, etc. , 


367. Whoever kidnaps or abducts any person in order that such person may be 

subjected, or may be so disposed of as to be put in danger of being sub- 
jected to grievous hurt, or slavery, or to the unnatural lust of any person, or 
knowing it to be likely that such person will be so subjected or disposed of, 
Shall be punished with imprisonment of either description for a term which may 
extend to ten years, and shall also be Jiable to fine. 


Wrongfully concealing or keeping in confinement, kidnapped or abducted person. 


368. Whoever, knowing that any person has been kidnapped or has been 

abducted, wrongfully conceals or confines such person, shall be punished 
in the same manner as if he had kidnapped or abducted such person with the 
same intention or knowledge, or for the same purpose as that with or for which 
he conceals or detains such person in confinement. 


Kidnapping or abducting child under ten years with intent to steal from its person. 


369. Whoever kidnaps or abducts any child under the age of ten years with 

the intention of taking dishonestly any movable property from the 
person of such child, shall be punished with imprisonment of either description 
for a term which may extend to seven years, and shall also be liable to fine. 


Buying or disposing of any person as a slave. 


370. Whoever imports, exports, removes, buys, sells or disposes of any person 

as a slave, or accepts, receives or detains against his will any person as a 
slave, shall be punished with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine. 
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Habitual dealing in slaves. 


371. Whoever habitually imports, exports, removes, buys, sells, traffics or deals 

in slaves, shall be punished with imprisonment for life, or with imprison- 
ment of either description for a term not exceeding ten years, and shall also be 
liable to fine. 


Selling minor for purposes of prostitution, etc. 


372. Whoever sells, lets to hire, or otherwise disposes of any person under the 

age of eighteen years with intent that such person shall at any age be 
employed or used for the purpose of prostitution or illicit intercourse with any 
person or for any unlawful and immoral purpose, or knowing it to be likely that 
such person will at any age be employed or used for any such purpose, shall be 
punished with imprisonment of either description for a term which may extend 
to ten years, and shall also be liable to fine. 


Explanation I: When a female under the age of eighteen years is sold, let for 
hire, or otherwise disposed of to a prostitute or to any person who keeps or 
manages a brothel, the person so disposing of such female shall, until the con- 
trary is proved, be presumed to have disposed of her with the intent that she 
shall be used for the purpose of prostitution. 


Explanation IT: For the purposes of this section “‘illicit intercourse” means 
sexual intercourse between persons not united by marriage or by any union or 
tie which, though not amounting to a marriage, is recognised by the personal 
law or custom of the community to which they belong or, where they belong to 
different communities, of both such communities, as constituting between them 
a quasi-marital relation. 


Buying minor for purposes of prostitution, etc. 


373. Whoever buys, hires or otherwise obtains possession of any person under 

the age of eighteen vears with intent that such person shall at any age be 
employed or used for the purpose of prostitution or illicit intercourse with any 
person or for any unlawful and immoral purpose, or knowing it to be likely that 
such person will at anv age be employed or used for any such purpose, shall be 
punished with imprisonment of either description for a term which may extend 
to ten years, and shall also be liable to fine. 


Explanation I: Any prostitute or any person keeping or managing a brothel, 
who buys, hires or otherwise obtains possession of a female under the age of 
eighteen years shall, until the contrary is proved, be presumed to have obtained 
possession of such female with the intent that she shall be used for the purpose 
of prostitution. 


Explanation II : “Illicit intercourse’ has the same meaning as in section 372. 


Unlawful compulsory labour. 


374. Whoever unlawfully compels any person to labour against the will of that 
person, shall be punished with imprisonment of either description for a 
term which may extend to one year, or with fine, or with both. 


Of rape 


Rape. 

375. A man is said to commit “rape” who except in the case hereinafter except- 
ed, has sexual intercourse with a woman under circumstances falling under 

any of the five following descriptions :— 


First—Against her will. 
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Secondly—Without her consent. i 
Thirdly— With her consent, when her consent has been obtained by putting her 
in fear of death, or of hurt. 

Fourthly—With her consent, when the man knows that he is not her husband, 
and that her consent is given because she believes that he is another man to 
whom she is or believes herself to be lawfully married. 


Fifthly—With or without her consent, when she is under sixteen years of age. 
Explanation—Penetration is sufficient to constitute the sexual intercourse neces- 
sary to the offence of rape. 

Exception—Sexual intercourse by a man with his own wife, the wife not being 
under fifteen years of age, is not rape. 


Punishment for rape. 

376. Whoever commits rape shall be punished with imprisonment for life, or 
with imprisonment of either description for a term which may extend to 

ten years, and shall also be liable to fine, unless the woman raped is his own 

wife and is not under twelve years of age, in which case he shall be punished 

with imprisonment of either description for a term which may extend to two 

years, or with fine, or with both. 


Of unnatural offences 


Unnatural offences. 

377. Whoever voluntarily has carnal intercourse against the order of nature 
with any man, woman or animal, shall be punished with imprisonment 

for life, or with imprisonment of either description for a term which may extend 

to ten years, and shall also be liable to fine. 

Explanation—Penetration is sufficient to constitute the carnal intercourse neces- 

sary to the offence described in this section. 


CHAPTER XVII 
OF OFFENCES AGAINST PROPERTY 


Of theft 


Theft. 

378. Whoever, intending to take dishonestly any movable property out of the 
possession of any person without that person's consent, moves that pro- 

perty in order to such taking, is said to commit theft. 


Explanation 1: A thing so long as it is attached to the earth, not being 
so movable property, is not the subject of theft; but it becomes capable of 
being the subject of theft as soon as it is severed from the earth. 


Explanation 2 : A moving effected by the same act which effects the severance 
may be a theft. 

Explanation 3 : A person is said to cause a thing to move by removing an - 
obstacle which prevented it from moving or by separating it from any other 
thing, as well as by actually moving it. 


Explanation 4 : A person, who by any means causes an animal to move, is 
said to move that animal, and to move everything which, in consequence of the 
motion so caused, is moved by that animal. 

Explanation 5 : The consent mentioned in the definition may be express or 
implied, and may be given either by the person in possession, or by any person 
having for that purpose authority either express or implied. 


Sec. 379 _ OF OFFENCES AGAINST PROPERTY 85 


Illustrations 


(a) A cuts down a tree on Z’s ground, with the intention of dishonestly taking the tree out of 
Z’s possession without Z’s consent. Here, as soon as A has severed the tree in order to such 
taking, he has committed theft. 


(b) A puts a bait for dogs in his pocket, and thus induces Z’s dog to follow it. Here, if A’s 
intention be dishonestly to take the dog out of Z’s possession without Z’s consent, A has com- 
mitted theft as soon as Z’s dog has begun to follow A. 


(c) A meets a bullock carrying a box of treasure. He drives the bullock in a certain direction, 
in order that he may dishonestly take the treasure. As soon as the bullock begins to move, A 
has committed theft of the treasure. 


(d) A, being Z’s servant, and entrusted by Z with the care of Z’s plate, dishonestly runs away 
with the plate, without Z’s consent. A has committed theft. 


(e) Z, going on a journey, entrusts his plate to A, the keeper of a warehouse, till Z shall 
return. A carries the plate to a goldsmith and sells it. Here the plate was not in Z’s possession. 
It could not therefore be taken out of Z’s possession, and A has not committed theft, though 
he may have committed criminal breach of trust. l } 


(f) A finds a ring belonging to Z ona table in the house which Z occupies. Here the ring is 
in Z’s possession, and if A dishonestly removes it, A commits theft. 


(g) A finds a ring lying on the highroad, not in the possession of any person. A, by taking it 
commits no theft, though he may commit criminal misappropriation of property. 


(h) A sees a ring belonging to Z lying on a table in Z’s house. Not venturing to misappro- 
priate the ring immediately for fear of search and detection, A hides the ring ina place 
where it is highly improbable that it will ever be found by Z, with the intention of taking the 
ring from the hiding place and selling it when the loss is forgotten. Here A, at the time of first 
moving the ring, commits theft. ' 


(i) A delivers his watch to Z, a Jeweller, to be regulated. Z carries it to his shop. A, not 
owing to the jeweller any debt for which the jeweller might lawfully. detain the watch as a 
security, enters the shop openly, takes his watch by force out of Z’s hand, and carries it away. 
Here A, though he may have committed criminal trespass and assault, has not committed theft, 
inasmuch as what he did was not done dishonestly. 


(j) If A owes money to Z for repairing the watch, and if Zretains the watch lawfully as a 
security for the debt, and A takes the watch out of Z’s possession, with the intention of depriv- 
ing Z of the property as a security for his debt, he commits theft, inasmuch as he takes it dis- 
honestly. 


(k) Again, if A, having pawned his watch to Z, takes it out of Z’s possession without Z’s 
consent, not having paid what he borrowed on the watch, he commits theft, though the watch 
is his own property inasmuch as he takes it dishonestly. 


(D A takes an article belonging to Z out of Z’s possession, without Z’s consent, with the 
intention of keeping it until he obtains money from Z as a reward for its restoration. Here A 
takes dishonestly ; A has therefore committed theft. 


(m) A, being on friendly terms with Z. goes into Z’s library in Z’s absence, and takes away a 
book without Z’s express consent for the purpose merely of reading it, and with the intention 
of returning it. Here, it is probable that A may have conceived that he had Z’s implied consent 
to use Z’s book. If this was A’s impression, A has not committed theft. 


(n) A asks charity from Z’s wife. She gives A money, food and clothes, which A knows to 
belong to Z her husband. Here it is probable that A may conceive that Z’s wife is authorised 
to give away alms. If this was A’s impression, A has not committed theft. 


(o) Ais the paramour of Z’s wife. She gives a valuable property, which A knows to belong 
to her husband Z, and to be such property as she has not authority from Z to give. If A takes 
the property dishonestly, he commits theft. 


(p) A, in good faith, believing property belonging to Z to be A’s own property, takes that 
property out of B’s possession. Here, as A does not take dishonestly, he does not commit theft. 


Punishment for theft. | 
379. Whoever commits theft shall be punished with imprisonment of either 

description for a term which may extend to three years, or with fine, or 
with both. 
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Theft in dwelling house, etc. 


380. Whoever commits theft in any building, tent or vessel, which building, | 

tent or vessel is used as a human dwelling, or used for the custody of ` 
property, shall be punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be liable to fine. 


Theft by clerk or servant of property in possession of master. 


381. Whoever, being a clerk or servant, or being employed in the capacity of 

a clerk or servant, commits theft in respect of any property in the posses- 
sion of his master or employer, shall be punished with imprisonment of either 
description for a term which may extend to seven years, and shall also be liable 
to fine. 


Theft after preparation made for causing death, hurt or restraint in order to the 
committing of the theft. 


382. Whoever commits theft, having made preparation for causing death, or 

hurt, or restraint, or fear of death, or of hurt, or of restraint, toany per- 
son, in order to the committing of such theft, or in order to the effecting of his 
escape after the committing of such theft, or in order to the retaining of property 
taken by such theft, shall be punished with rigorous imprisonment for a term 
which may extend to ten years, and shall also be liable to fine. 


Illustrations 


(a) A commits theft on property in Z’s possession ; and while committing this theft, he has a 
loaded pistol under his garment, having provided this pistol for the purpose of hurting Z in case 
Z should resist. A has committed the offence defined in this section. 


(b) A picks Z’s pocket, having posted several of his companions near him in order that they 
may restrain Z, if Z should perceive what is passing and should resist, or should attempt to 
apprehend A. A has committed the offence defined in this section. 

Of extortion 
Extortion. 


383. Whoever intentionally puts any person in fear of any injury to that person, 

or to any other, and thereby dishonestly induces the person so put in fear 
to deliver to any person any property or valuable security, or anything signed 
or sealed which may be converted into a valuable security, commits 
“extortion”. 

Illustrations 

(a) A threatens to publish a defamatory libel concerning Z unless Z gives him money. He thus 
induces Z to give him money. A has committed extortion. 


(b) A threatens Z that he will keep Z’s child in wrongful confinement, unless Z will sign and 
deliver to A a promissory note binding Z to pay certain money to A. Z signs and delivers 
the note. A has committed extortion. 


(c) A threatens to send club-men to plough up Z’s field unless Z will sign and deliver to B a 
bond binding Z under a penalty to deliver certain produce to B, and thereby induces Z to sign 
and deliver the bond. A has committed extortion. 


(d) A, by putting Z in fear of grievous hurt, dishonestly induces Z to sign or affix his seal to a 
blank paper and deliver it to A. Z signs and delivers the paper to A. Here, as the paper so 
signed may be converted into a valuable security. A has committed extortion. 


Punishment for extortion. 


384. Whoever commits extortion shall be punished with imprisonment of 
either description for a term which may extend to three years, or with 
fine, or with both. 


Putting person in fear of injury in order to commit extortion. 


385. Whoever, in order to the committing of extortion, puts any person in 
fear, or attempts to put any person in fear, of any injury, shall be punished 
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with imprisonment of either description for a term which may extend to two 
years, or with fine, or with both. 


Extortion by putting a person in fear of death or grievous hurt. 


386. Whoever commits extortion by putting any person in fear of death or of 
l _ grievous hurt to that person or to any other, shall be punished with 
imprisonment of either description for a term which may extend to ten years, 
and shall also be liable to fine. 


Putting person in fear of death or of grievous hurt, in order to commit extortion. 


387. Whoever, in order to the committing of extortion, puts or attempts to put 

any person in fear of death or of grievous hurt to that person or to any 
other, shall be punished with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine. 


Extortion by threat of accusation of an offence punishable with death or imprison- 
ment for life, etc. 


388. Whoever commits extortion by putting any person in fear of an accusation 
against that person or any other, of having committed or attempted to 
commit any offence punishable with death, or with imprisonment for life, or 
with imprisonment for a term which may extend to ten years, or of having 
attempted to induce any other person to commit such offence, shall be punished 
with imprisonment of either description for a term which may extend to ten 
years, and shall also be liable to fine ; and if the offence be one punishable 
under section 377 of this Code, may be punished with imprisonment for life. 


Putting person in fear of accusation of offence, in order to commit extortion. 


389. Whoever, in order to the committing of extortion, puts or attempts to put 

any person in fear of an accusation, against that person or any other, of 
having committed, or attempted to commit, an offence punishable with death 
or with imprisonment for life, or with imprisonment for a term which may 
extend to ten years, shall be punished with imprisonment of either description 
for a term which may extend to ten years, and shall also be liable to fine ; and 
if the offence be punishable under section 377 of this Code, may be punished 
with imprisonment for life. 


Of robbery and decoity 


Robbery. 


390. In all robbery there is either theft or extortion. 


When theft is robbery.—Theft is “robbery” if, in order to the committing of the 
theft, or in committing the theft, or in carrying away or attempting to carry 
away property obtained by the theft, the offender, for that end voluntarily 
causes or attempts to cause to any person death or hurt or wrongful restraint, 
or fear of instant death or of instant hurt, or of instant wrongful restraint. 


When extortion is robbery.—Fxtortion is “robbery” if the offender, at the time of 
committing the extortion, is in the presence of the person put in fear, and 
commits the extortion by putting that person in fear of instant death, of instant 
hurt, or of instant wrongful restraint to that person or to some other person, 
and, by so putting in fear, induces the person so put in fear then and there to 
deliver up the thing extorted. : 

Explanation : The offender is said to be present if he is sufficiently near to 
put the other person in fear of instant death, of instant hurt, or of instant 


wrongful restraint. 
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Illustrations 


(a) A holds Z down, and fraudulently takes Z’s money and jewels from Z’s clothes without 
Z's consent. Here A has committed theft, and, in order to the committing of that theft, 
has voluntarily caused wrongful restraint to Z. A has therefore committed robbery. 


(b) A meets Z on the high roads, shows a pistol, and demands Z’s purse, Z, in consequence, 
surrenders his purse. Here A has extorted the purse from Z by putting him in fear of instant 
hurt and being at the time of committing tbe extortion in his presence. A has therefore 
committed robbery. 


(c) À meets Z and Z’s child on the high road. A takes the child, and threatens to fling it 
down a precipice, unless Z delivers his purse. Z, in consequence, delivers his purse. Here A 
has extorted the purse from Z, by causing Z to be in fear of instant hurt to the child who is 
there present. A has therefore committed robbery on Z. 


(d) A obtains property from Z by saying—‘‘Your child is in the hands of my gang, and will be 
put to death unless you send us ten thousand rupees.” This is extortion, and punishable as such ; 
but it is not robbery, unless Z is put in fear of the instant death of his child. 


Dacoity. 


391. When five or more persons conjointly commit or attempt to commit a 

robbery, or where the whole number of persons conjointly committing or 
attempting to commit a robbery, and persons present and aiding such 
commission or attempt, amount to five or more, every person so committing, 
attempting or aiding, is said to commit “‘dacoity”’. 


Punishment for robbery. 


392, Whoever commits robbery shall be punished with rigorous imprisonment 

for a term which may extend to ten years, and shall also be liable to fine ; 
and, if the robbery be committed on the highway between sunset and sunrise, 
the imprisonment may be extended to fourteen years. 


Attempt to commit robbery. 


393, Whoever attempts to commit robbery shall be punished with rigorous 


imprisonment for a term which may extend to seven years, and shall also 
be liable to fine. 


Voluntarily causing hurt in committing robbery. 


394, If any person, in committing or in attempting to commit robbery, 

Voluntarily causes hurt, such person, and any other person jointly 
concerned in committing or attempting to commit such robbery, shall be 
punished with imprisonment for life, or with rigorous imprisonment for a term 
which may extend to ten vears, and shall also be liable to fine. 


Punishment for dacoity. 


395. Whoever commits dacoity shall be punished with imprisonment for life, or 


with rigorous imprisonment for aterm which may extend to ten years, 
and shall also be liable to fine. 


Dacoity with murder. 


396. If any one of five or more persons, who are conjointly committing dacoity, 

commits murder in so committing dacoity, every one of those persons 
shall be punished with death, or imprisonment for life, or rigorous 
imprisonment for a term which may extend to ten years, and shall also be liable 


to fine. 
Robbery, or dacoity, with attempt to cause death or grievous hurt. 


397. If, at the time of committing robbery or dacoity, the offender uses any 
deadly weapon, or causes grievous hurt to any person, or attempts to cause 


r~ 
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death or grievous hurt, to any person, the imprisonment with which such 
offender shall be punished shall not be less than seven years. 


Attempt to commit robbery or dacoity when armed with deadly weapon. 


398. If, at the time of attempting to commit robbery or dacoity, the offender 
1s armed with any deadly weapon, the imprisonment with which such 
offender shall be punished shall not be less than seven years. 


Making preparation to commit dacoity. 


399, Whoever makes any preparation for committing dacoity, shall be punished 
with rigorous imprisonment for a term which may extend to ten years, and 
shall also be liable to fine. 


Punishment for belonging to gang of dacoits. 


400. Whoever, at any time after the passing of this Act, shall belong to a gang 

of persons associated for the purpose of habitually committing dacoity, 
shall be punished with imprisonment for life, or with rigorous imprisonment for 
a term which may extend to ten years, and shall also be liable to fine. 


Punishment for belonging to gang of thieves. 


401. Whoever, at any time after the passing of this Act, shall belong to any 

wandering or other gang of persons associated for the purpose of 
habitually committing theft or robbery, and not being a gang of thugs or 
dacoits, shall be punished with rigorous imprisonment for a term which may 
extend to seven years, and shall also be liable to fine. 


Assembling for purpose of committing dacoity. 


402. Whoever, at any time after the passing of this Act, shall be one of five or 

more persons assembled for the purpose of committing dacoity, shall be 
punished with rigorous imprisonment for aterm which may extend to seven 
years, and shall also be liable to fine. 


Of criminal misappropriation of property 


Dishonest misappropriation of property. 


403. Whoever dishonestly misappropriates or converts to his own use any 
movable property, shall be punished with imprisonment of either 
description for a term which may extend to two years, or with fine, or with 


both. 
Illustrations 


(a) A takes property belonging to Z out of Z’s possession, in good faith believing, at the time 
when he takes it, that the property belongs to himself. A is not guilty of theft ; but if A, after 
discovering his mistake, dishonestly appropriates the property to his own use, he is guilty of an 
offence under this section. 

(b) A, being on friendly terms with Z, goes into Z’s library in Z’s absence, and takes away a 
book without Z’s express consent. Here, if A was under the impression that he had Z’s implied 
consent to take the book for the purpose of reading it, A has not committed theft. But, if A 
afterwards sells the book for his own benefit, he is guilty of an offence under this section. 


(c) A and B being joint owners of a horse, A takes the horse out of B’s possession, intending 
to use it. Here, as A has a right to use the horse, he does not dishonestly misappropriate it. But, 
if A sells the horse and appropriates the whole proceeds to his own use, he is guilty of an offence 


under this section. 


Explanation 1: A dishonest misappropriation for a time only is a 
misappropriation within the meaning of this section. 
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Illustration 


A finds a Government promissory note belonging to Z, bearing a blank endorsement. A knowing 
that the note belongs to Z, pledges it with a banker as a security for a loan, intending at a future 
time to restore it to Z. A has committed an offence under tbis section. 

Explanation 2: A person who finds property not in the possession of any other 
person, and takes such property for the purpose of protecting it for, or of 
restoring it to, the owner, does not take or misappropriate it dishonestly and is 
not guilty of an offence ; but he is guilty of the offence above defined, if he 
appropriates it to his own use, when he knows or has the means of discovering 
the owner, or before he has ysed reasonable means to discover and give 
notice to the owner and has kept the property a reasonable time to enable the 
owner to claim it. 


What are reasonable means or what is a reasonable time in such a case, is a 
question of fact ? 


It is not necessary that the finder should know who is the owner of the 
property, or that any particular person is the owner of it: it is sufficient if, at 
the time of appropriating it, he does not believe it to be his own property, or in 
good faith believe that the real owner cannot be found. 

Illustrations 
(a) A finds a rupee on the high road, not knowing to whom the rupee belongs. A picks up the 
rupee. Here A has not committed the offence defined in this section. 


(6) A finds a letter on the road, containing a bank note. From the direction and contents of the 
letter he learns to whom the note belongs. He appropriates the note. He is guilty of an offence 
under this section. 


(c) A finds a cheque payable to bearer. He can form no conjecture as to the person who has 
lost the cheque. But the name of the person, who has drawn the cheque appears. A knows that 
this person can direct him to the person in whose favour the cheque was drawn. A appropriates 
the cheque without attempting to discover the owner. He is guilty of an offence under this 
section. i 


(d) A sees Z drop his purse with money in it. A picks up the purse with the intention of 
restoring it to Z, but afterwards appropriates it to his own use. A has committed an offence 
under this section. 


(e) A finds a purse with money, not knowing to whom it belongs ; he afterwards discovers that 
it belongs to Z, and appropriates it to his own use. A is guilty of an offence under this section. 


(f) A finds a valuable ring, not knowing to whom it belongs. A sells it immediately without 
attempting to discover the owner. A is guilty of an offence under this section. 


Dishonest misappropriation of property possessed by deceased person at the time 
of his death. 
404, Whoever dishonestly misappropriates or converts to his own use property, 

knowing that such property was in the possession of a deceased person at 
the time of that person’s decease, and has not since been in the possession of 
any person legally entitled to such possession, shall be punished with 
imprisonment of either description for a term which may extend to three years, 
and shall also be liable to fine ; and if the offender at the time of such person’s 
decease was employed by him as a clerk or servant, the imprisonment may 
extend to seven years. 

Illustration 
Z dies in possession of furniture and money. His servant A, before the money comes into the 
possession of any person entitled to such possession, dishonestly misappropriates it. A has 
committed the offence defined in this section. 
Of criminal breach of trust 

Criminal breach of trust. 


405. Whoever, being in any manner entrusted with property, or with any 
dominion over property, dishonestly misappropriates or converts to his 
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own use that property, or dishonestly uses or disposes of that property in 
violation of any direction of law prescribing the mode in which such trust is to 
be discharged, or of any legal contract, express or implied, which he has made 
touching the discharge of such trust, or wilfully suffers any other person so to 
-do, commits “criminal breach of trust”. 


Explanation 1: A person, being an employer, who deducts the employee’s 
contribution from the wages payable to the employee for credit to a Provident 
Fund or Family Pension Fund established by any law for the time being in 
force, shall be deemed to have been entrusted with the amount for the 
contribution so deducted by him and if he makes default in the payment of 
such contribution to the said Fund in violation of the said law, shall be deemed 
to have dishonestly used the amount of the said contribution in violation of a 
direction of law as aforesaid. 


Explanation 2: A person, being an employer, who deducts the employee’s 
contribution from the wages payable to the employee for credit to the 
Employees’ State Insurance Fund held and administered by the Employees’ State 
Insurance Corporation established under the Employees’ State Insurance Act, 
1948, shall be deemed to have been entrusted with the amount of the contri- 
bution so deducted by him and if he makes default in the payment of such 
contribution to the said Fund in violation of the said Act, shall be deemed to 
have dishonestly used the amount of the said contribution in violation of a 
direction of law as aforesaid. 


Illustrations 
(a) A, being executor to the will of a deceased person, dishonestly disobeys the law which directs 
him to divide the effects according to the will, and appropriates them to his own use. A has 
committed criminal breach of trust. 
(b) A is a warehouse-keeper. Z, going on a journey, entrusts his furniture to A, under a contract 
that it shall be returned on payment of a stipulated sum for warehouse-room. A dishonestly sells 
the goods. A has committed criminal breach of trust. 
(c) A, residing in Calcutta, is agent for Z, residing at Delhi. There is an express or implied 
contract between A and Z, that all sums remitted by Z to A shall be invested by A, according 
to Z’s direction. Z remits a lakh of rupees to A, with directions to A to invest the same in 
Company’s paper. A dishonestly disobeys the directions and employs the money in his own 
business. A has committed criminal breach of trust. i | 
(d) But if A, in the last illustration, not dishonestly but in good faith, believing that it will be 
more for Z’s advantage to hold shares in the Bank of Bengal, disobeys Z’s directions, and buys 
shares in the Bank of Bengal, for Z, instead of buying Company’s paper, here, though Z 
should suffer loss, and should be entitled to bring a civil action against A, on account of that 
loss, yet A, not having acted dishonestly, has not committed criminal breach of trust. 
(e) A, a revenue-officer, is entrusted with public money and is either diracted by law, or bound 
by a contract, express or implied, with the Government, to pay into a certain treasury all the 
public money which he holds. A dishonestly appropriates the money. A has committed crimi- 
nal breach of trust. 
(f) A, acarrier, is entrusted by Z with property to be carried by land or by water. A dis- 
honestly misappropriates the property. A has committed criminal breach of trust. 


Punishment for criminal breach of trust. 


406. Whoever commits criminal breach of trust shall be punished with impri- 
sonment of either description for a term which may extend to three years, 
or with fine, or with both. 


Criminal breach of trust by carrier, etc. 

407. Whoever, being entrusted with property as a carrier, wharfinger of 
warehouse-keeper, commits criminal breach of trust, in respect of such 

property, shall be punished with imprisonment of either description for a term 

which may extend to seven years, and shall also be liable to fine. 
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Criminal breach of trust by clerk or servant. 


408. Whoever, being a clerk or servant or employed as a clerk or servant, and 

being in any manner entrusted in such capacity with property, or with any 
dominion over property, commits criminal breach of trust in respect of that 
property, shall be punished with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine. 


Criminal breach of trust by public servant, or by banker, merchant or agent. 


409. Whoever, being in any manner entrusted with property, or with any domi- 

nion over property in his capacity of a public servant or in the way of his 
business as a banker, merchant, factor, broker, attorney or agent, commits 
criminal breach of trust in respect of that property, shall be punished with 
imprisonment for life, or with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine. 


Of the receiving of stolen property 
Stolen property. 


410. Property, the possession whereof has been transferred by theft, or by 
extortion, or by robbery, and property which has been criminally mis- 
appropriated or in respect of which criminal breach of trust has been commit- 
ted, is designated as ‘‘stolen property”, whether the transfer has been made, or 
the misappropriation or breach of trust has been committed, within or without 
India. But, if such property subsequently comes into the possession of a person 
legally entitled to the possession thereof, it then ceases to be stolen property. 


Dishonestly receiving stolen property. 


411. Whoever dishonestly receives or retains any stolen property, knowing or 
having reason to believe the same to be stolen property, shall be punished 


with imprisonment of either description for a term which may extend to three 
years, or With fine, or with both. 


Dishonestly receiving property stolen in the commission of a dacoity. 


412. Whoever dishonestly receives or retains any stolen property, the possession 

whereof he knows or has reason to believe to have been transferred by the 
commission of dacoity, or dishonestly receives from a person, whom he knows 
or has reason to believe to belong or to have belonged to a gang of dacoits, 
property which he knows or has reason to believe to have been stolen, shall be 
punished with imprisonment for life, or with rigorous imprisonment for a term 
which may extend to ten years, and shall also be liable to fine. 


Habitually dealing in stolen property. 


413. Whoever habitually receives or deals in property which he knows or has 

reason to believe to be stolen property, shall be punished with imprison- 
ment for life, or with imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 


Assisting in concealment of stolen property. 


414. Whoever voluntarily assists in concealing or disposing of or making away 

with property which he knows or has reason to believe to be stolen pro- 
perty, shall be punished with imprisonment of either description for a term 
which may extend to three years, or with fine, or with both. 
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Of cheating 
Cheating. 


415. Whoever, by deceiving any person, fraudulently or dishonestly induces the 

person so deceived to deliver any property to any person, or to consent 
that any person shall retain any property, or intentionally induces the person so 
deceived to do or omit to do anything which he would not do or omit if he were 
not so deceived, and which act or omission causes or is likely to cause damage 
or harm to that person in body, mind, reputation or property, is said to “cheat”. 


Explanation : A dishonest concealment of facts is a deception within the mean- 
ing of this section. 
Illustrations 


(a) A, by falsely pretending to be in the Civil Service, intentionally deceives Z, and thus 


paene induces Z to let him have on credit goods for which he does not mean to pay. A 
cheats. i 


(b) A, by putting a counterfeit mark on an article, intentionally deceives Z into a belief that 
this article was made by a certain celebrated manufacturer, and thus dishonestly induces Z to 
buy and pay for the article. A cheats. 


(c) A, by exhibiting to Z a false sample of an article, intentionally deceives Z into believing 
that the article corresponds with the sample, and thereby dishonestly induces Z to buy and pay 
for the article. A cheats. 


(d) A, by tendering in payment for an article a bill on a house with which A keeps no money, 
and by which A expects that the bill will be dishonoured, intentionally deceives Z, and thereby 
dishonestly induces Z to deliver the article, intending nct to pay for it. A cheats. 

(e) A, by pledging as diamonds articles which he knows are not diamonds, intentionally 
deceives Z, and thereby dishonestly induces Z to lend money. 'A cheats. 


(f) A intentionally deceives Z into a belief that A means to repay any money that Z may 
py him and thereby, dishonestly induces Z to lend him money, A not intending to repay it. 
A cheats. 


(g) A intentionally deceives Z into a belief that A means to deliver to Z a certain quantity of 
indigo plant which he does not intend to deliver, and thereby dishonestly induces Z to advance 
money upon the faith of such delivery. A cheats ; but if A, at the time of obtaining the money, 
intends to deliver the indigo plant, and afterwards breaks his contract and does not deliver it, he 
does not cheat, but is liable only to a civil action for breach of contract. 


(h) A intentionally deceives Z into a belief that A has performed A’s part of a contract made 
with Z, which he has not performed, and thereby dishonestly induces Z to pay money. A 
cheats. 


(i) A sells and conveys an estate to B. A, knowing that in consequence of such sale he has no 
right to the property, sells or mortgages the same to Z, without disclosing the fact of the pre- 
vious sale and conveyance to B, and receives the purchase or mortgage money from Z. A 
cheats. 


Cheating by personation. 

416. A person is said to ‘“‘cheat by personation” if he cheats by pretending to 
be some other person, or by knowingly substituting one person for 

another, or representing that he or any other person is a person other than he 

or such other person really is. 


Explanation : The offence is committed whether the individual personated is a 
real or imaginary person. 
Illustrations 


(a) A cheats by pretending to be a certain rich banker of the same name. A cheats by person- 
ation. 
(b) A cheats by pretending to be B a person who is deceased. A cheats by personation. 


Punishment for cheating. ; | ss 
417. Whoever cheats shall be punished with imprisonment of either description 
` for a term which may extend to one year, or with fine, or with both. 
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Cheating with knowledge that wrongful loss may ensue to person whose interest 

offender is bound to protect. 

418. Whoever cheats with the knowledge that he is likely thereby to cause 
wrongful loss to a person whose interest in the transaction to which the 

cheating relates, he was bound, either by law, or by a legal contract, to protect, 

shall be punished with imprisonment of either description for a term which 

may extend to three years, or with fine, or with both. 


Punishment for cheating by personation. 


419, Whoever cheats by personation shall be punished with imprisonment of 
either description for a term which may extend to three years, or with 

fine, or with both. 

Cheating and dishonestly inducing delivery of property. 

420. Whoever cheats and thereby dishonestly induces the person deceived to 
deliver any property to any person, or to make, alter or destroy the whole 

or any part of a valuable security, or anything which is signed or sealed, and 

which is capable of being converted into a valuable security, shall be punished 

with imprisonment of either description for a term which may extend to seven 

years, and shall also be liable to fine. 


Of fraudulent deeds and dispositions of property 


Dishonest or fraudulent removal or concealment of property to prevent distribu- 
tion among creditors. 


421. Whoever dishonestly or fraudulently removes, conceals or delivers to any 

person, or transfers or causes to be transferred to any person, without 
adequate consideration, any property intending thereby to prevent, or knowing 
it to be likely that he will thereby prevent, the distribution of that property 
according to Jaw among his creditors or the creditors of any other persons, 
shall be punished with imprisonment of either description for a term which may 
extend to two years, or with fine, or with both. 


Dishonestly or fraudulently preventing debt being available for creditors. 


422. Whoever dishonestly or fraudulently prevents any debt or demand due to 

himself or to any other person from being made available according to 
law for payment of his debts or the debts of such other person, shall be punished 
with imprisonment of either description for a term which may extend to two 
years, or with fine, or with both. 


Dishonest or fraudulent execution of deed of transfer containing false statement 
of consideration. 


423. Whoever dishonestly or fraudulently signs, executes or becomes a party to 

any deed or instrument which purports to transfer or subject to any 
charge any property, or any interest therein, and which contains any false state- 
ment relating to the consideration for such transfer or charge, or relating to the 
person or persons for whose use or benefit it is really intended to operate, shall 
be punished with imprisonment of either description for a term which may 
extend to two years, or with fine, or with both. 


Dishonest or fraudulent removal or concealment of property. 


424. Whoever dishonestly or fraudulently conceals or removes any property of 

himself or any other person, or dishonestly or fraudulently assists in ‘the 
concealment or removal thereof, or dishonestly releases any demand or claim to 
which he is entitled, shall be punished with imprisonment of either description 
for a term which may extend to two years, or with fine, or with both. 
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Of mischief 


Mischief 


425. Whoever with intent to cause, or knowing that he is likely to cause, 
_wrongtul loss or damage to the public or to any person, causes the des- 
truction of any property, or any such change in any property or in the situation 
thereof as destroys or diminishes its value or utility, or affects it injuriously, 
commits ‘“‘mischief”’. 
Explanation 1 : It is not essential to the offence of mischief that the offender 
should intend to cause loss or damage to the owner of the property injured or 
destroyed. It is sufficient if he intends to cause, or knows that he is likely to 
cause, wrongful loss or damage to any person by injuring any property, whether 
it belongs to that person or not. 


Explanation 2 : Mischief may be committed by an act affecting property belong- 

ing to the person who commits the act, or to that person and others jointly. 
Illustrations 

(a) A voluntarily burns a valuable security belonging to Z intending to cause wrongful loss to Z. 

A has committed mischief. " 


(5) A introduces water into an ice-house belonging to Z and thus causes the ice to melt, intend- 
ing wrongful loss to Z. A has committed mischief. 


(e) A voluntarily throws into a river a ring belonging to Z,with the intention of thereby causing 
wrongful loss to Z. - A has committed mischief. 


(d) A, knowing that his effects are about to be taken in execution in order to satisfy a debt due 
from him to Z, destroys those effects, with the intention of thereby preventing Z from obtaining 
satisfaction of the debt, and of thus causing damage to Z. A has committed mischief. 


(e) A, having insured a ship, voluntarily causes the same to be cast away, with the intention of 
causing damage to the underwriters. A has committed mischief. Š 


(f) A causes a ship to be cast away, intending thereby to cause damage to Z who has lent 
money on bottomry on theship. A has committed mischief. 


(g) A, having joint property with Z in a horse, shoots the horse, intending thereby to cause 
wrongful loss to Z. A has committed mischief. 


(h) A, causes cattle to enter upon a field belonging to Z, intending to cause and knowing that he 
is likely to cause damage to Z’s crop. A has committed mischief. 


Punishment for mischief. 


426. Whoever commits mischief shall be punished with imprisonment of either 
description for a term which may extend to three months, or with fine, or 


with both. 


Mischief causing damage to the amount of fifty rupees. 


427. Whoever commits mischief and thereby causes loss or damage to the 
amount of fifty rupees or upwards, shall be punished with imprisonment of 
either description for a term which may extend to two years, or with fine, or 


with both. 


Mischief by killing or maiming animal of the value of ten rupees. 

428, Whoever commits mischief by killing, poisoning, maiming or rendering 
useless any animal or animals of the value of ten rupees or upwards, shall 

be punished with imprisonment of either description for a term which may 

extend to two years, or with fine, or with both. 


Mischief by killing or maiming cattle, etc., of any value or any animal of the 
value of fifty rupees. 


429. Whoever commits mischief by killing, poisoning, maiming or rendering use- 
less, any elephant, camel, horse, mule, buffalo, bull, cow or ox, whatever 
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may be the value thereof, or any other animal of the value of fifty rupees or 
upwards, shall be punished with imprisonment of either description for a term 
which may extend to five years, or with fine, or with both. 


Mischief by injury to works of irrigation or by wrongfully diverting water. 

430. Whoever commits mischief by doing any act which causes, or which he 
knows to be likely to cause, a diminution of the supply of water for agri- 

cultural purposes, or for food or drink for human beings or for animals which 

are property, or for cleanliness or for carrying on any manufacture, shall be 

punished with imprisonment of either description for a term which may extend 

to five years, or with fine, or with both. 


Mischief by injury to public road, bridge, river or channel. 


431. Whoever commits mischief by doing any act which renders or which he 

knows to be likely to render any public road, bridge, navigable river or 
navigable channel, natural or artificial, impassable or less safe for travelling or 
conveying property, shall be punished with imprisonment of either description 
for a term which may extend to five years, or with fine, or with both. 


Mischief by causing inundation or obstruction to public drainage attended with 

damage. 

432. Whoever commits mischief by doing any act which causes or which he 
knows to be likely to cause an inundation or an obstruction to any public 

drainage attended with injury or damage, shall be punished with imprisonment 

of either description for a term which may extend to five years, or with fine, or 

with both. 


Mischief by destroying, moving or rendering less useful a light-house or sea-mark. 


433. Whoever commits mischief by destroying or moving any light-house or 

other light used as a sea-mark, or any sea-mark or buoy or other thing 
placed as a guide for navigators, or by any act which renders any such light- 
house, sea-mark, buoy or other such thing as aforesaid less useful as a guide for 
navigators, shall be punished with imprisonment of either description for a term 
which may extend to seven years, or with fine, or with both. 


Mischief by destroying or moving, etc., a land-mark fixed by public authority. 


434. Whoever commits mischief by destroying or moving any land-mark fixed 

by the authority of a public servant, or by any act which renders such 
land-mark less useful as such, shall be punished with imprisonment of either 
description for a term which may extend to one year, or with fine, or with both. 


Mischief by fire or explosive substance with intent to cause damage to amount of 
one hundred or (in case of agricultural produce) ten rupees. 


435. Whoever commits mischief by fire or any explosive substance intending 

to cause, or knowing it to be likely that he will thereby cause, damage to 
any property to the amount of one hundred rupees or upwards or (where the 
property is agricultural produce) ten rupees or upwards, shall be punished with 
imprisonment of either description for a term which may extend to seven years, 
and shall also be liable to fine. a 


Mischief by fire or explosive substance with intent to destroy house, etc. 


436. Whoever commits mischief by fire or any explosive substance, intending 

to cause, or knowing it to be likely that he will thereby cause, the destruc- 
tion of any building which is ordinarily used asa place of worship or as a 
human dwelling or as a place for the custody of property, shall be punished 
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with imprisonment for life, or with imprisonment of either description for a 
term which may extend to ten years, and shall also be liable to fine. 


Mischief with intent to destroy or make unsafe a decked vessel or one of twenty 
tons burden. 


437. Whoever commits mischief to any decked vessel or any vessel of a burden 
mA of twenty tons or upwards, intending to destroy or render unsafe, or know- 
ing it to be likely that he will thereby destroy or render unsafe, that vessel, 
shall be punished with imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 


Punishment for the mischief described in section 437 committed by fire or explosive 
substance. 


438. Whoever commits, or attempts to commit, by fire or any explosive subs- 

tance, such mischief as is described in the last preceding section, shall be 
punished with imprisonment for life, or with imprisonment of either description 
for a term which may extend to ten years, and shall also be liable to fine. 


Punishment for intentionally running vessel aground or ashore with intent to com- 
mit theft, etc. 
439. Whoever intentionally runs any vessel aground or ashore, intending 
to commit theft of any property contained therein or to dishonestly mis- 
appropriate any such property, or with intent that such theft or misappropria- 
tion of property may be committed, shall be punished with imprisonment of 
either description for a term which may extend to ten years, and shall also be 
liable to fine. 


Mischief committed after preparation made for causing death or hurt. 


440. Whoever commits mischief, having made preparation for causing to any 
person death, or hurt, or wrongful restraint, or fear of death, or of hurt, 

or of wrongful restraint, shall be punished with imprisonment of either descrip- 

tion for a term which may extend to five years, and shall also be liable to fine. 


Of criminal trespass 


Criminal trespass. 

441. Whoever enters into or upon property in the possession of another with 
intent to commit an offence or to intimidate, insult or annoy any person 

in possession of such property, 

or having lawfully entered into or upon such property, unlawfully remains 

there with intent thereby to intimidate, insult or annoy any such person, or 

with intent to commit an offence, 


is said to commit “‘criminal trespass”. 


House-trespass. 

442. Whoever commits criminal trespass by entering into or remaining in any 
building, tent or vessel used as a human dwelling or any building, used as 

a place for worship, or as a place for the custody of property, is said to commit 

“house-trespass”. 

Explanation : The introduction of any part of the criminal trespasser's body is 

entering sufficient to constitute house-trespass. 


Lurking house-trespass. 


443. Whoever commits hous¢-trespass having taken precautions to conceal such 
house-trespass from some person who has aright to exclude or eject the 
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trespasser from the building, tent or vessel which is the subject of the trespass, 
is said to commit “lurking house-trespass’’. 


Lurking house trespass by night. 


444, Whoever commits lurking house-trespass after sunset and before sunrise, 
is said to commit “‘lurking house-trespass by night”. 


House breaking. 


445. A person is said to commit ‘‘house-breaking’’ who commits house-trespass 

if he effects his entrance into the house or any part of it in any of the 
six ways hereinafter described ; or if, being in the house or any part of it for the 
purpose of committing an offence, or having committed an offence therein, he 
quits the house or any part of it in any of such six ways, that is to say :— 


First—If he enters or quits through a passage made by himself, or by any 
abettor of the house-trespass, in order to the committing of the house-trespass. 


Secondly—If he enters or quits through any passage not intended by any person, 
other than himself or an abettor of the offence, for human entrance ; or through 


any passage to which he has obtained access by scaling or climbing over any 
wall or building. 


Thirdly—If he enters or quits through any passage which he or any abettor of 
the house-trespass has opened, in order to the committing of the house-trespass 


by any means by which that passage was not intended by the occupier of the 
house to be opened. 


Fourthly—If he enters or quits by opening any lock in order to the committing 


of the house-trespass, or in order to the quitting of the house after a house- 
trespass. 


Fifthly—If he effects his entrance or departure by using criminal force or com- 
mitting an assault or by threatening any person with assault. 


Sixthly—If he enters or quits by any passage which he knows to have been 
fastened against such entrance or departure, and to have been unfastened by 
himself or by an abettor of the house-trespass. 


Explanation: Any out-house or building occupied with a house, and between 
which and such house there is an immediate internal communication, is part of 
the house within the meaning of this section. 

Illustrations 


(a) A commits house-trespass by making a hole through the wall of Z’s house and putting his 
hand through the aperture. This is house-breaking. 


(b) A commits house-trespass by creeping into a ship at a port-hole between decks. This is 
house-breaking. 

(c) A commits house-trespass by entering Z’s house through a window. This is house-breaking. 
(d) A commits house trespass by entering Z’s house through the door, having opened a door 
which was fastened. This is house-breaking. 


(e) A commits house-trespass by entering Z’s house through the door, having lifted a latch by 
putting a wire through a hole in the door. This is house-breaking. 


(f) A finds the key of Z’s house door, which Z had lost, and commits house-trespass by enter- 
Ing Z’s house, having opened the door with that key. This is house-breaking. 


(g) Z is standing in his doorway. A forces a passage by knocking Z down, and commits house- 
trespass by entering the house. This is house-breaking. 


(h) Z, the door-keeper of Y, is standing in Y’s doorway. A commits house-trespass by entering 


> — having deterred Z from opposing him by threatening to beat him. This is house- 
reaking. 
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House-breaking by night. 


446. Whoever commits house-breaking after sunset and before sunrise, is said 
to commit “‘house-breaking by night”. 


Punishment for criminal trespass. 
447. Whoever commits criminal trespass shall be punished with imprisonment 

of either description for a term which may extend to three months, or 
with fine which may extend to five hundred rupees, or with both. 


Punishment for house-trespass. 

448. Whoever commits house-trespass shall be punished with imprisonment of 
either description for a term which may extend to one year, or with fine 

which may extend to one thousand rupees, or with both. 


House-trespass in order to commit offence punishable with death. 


449. Whoever commits house-trespass in order to the committing of any offence 

punishable with death, shall be punished with imprisonment for life, or 
with rigorous imprisonment for a term not exceeding ten years, and shall also be 
liable to fine. 


House-trespass in order to commit offence punishable with imprisonment for life. 


450. Whoever commits house-trespass in order to the committing of any 

offence punishable with imprisonment for life, shall be punished with 
imprisonment of either description for a term not exceeding ten years, and shall 
also be liable to fine. 


House-trespass in order to commit offence punishable with imprisonment. 


451. Whoever commits house-trespass in order to the committing of any 

offence punishable with imprisonment, shall be punished with imprison- 
ment of either description for a term which may extend to two years, and shall 
also be liable to fine ; and if the offence intended to be committed is theft, the 
term of the imprisonment may be extended to seven years. 


House-trespass after preparation for hurt, assault or wrongful restraint. 


452. Whoever commits house-trespass, having made preparation for causing 

hurt to any person or for assaulting any person, or for wrongfully restrain- 
ing any person, or for putting any person in fear of hurt, or of assault, or of 
wrongful restraint, shall be punished with imprisonment of either description 
for a term which may extend to seven years, and shall also be liable to fine. 


Punishment for lurking house-trespass or house-breaking. 

453. Whoever commits lurking house-trespass or house-breaking, shall be 
punished with imprisonment of either description for aterm which may 

extend to two years, and shall also be liable to fine. 


Lurking house-trespass or house-breaking in order to commit offence punishable 
with imprisonment. 
454. Whoever commits lurking house-trespass or house-breaking, in order to 
the committing of any offence punishable with imprisonment, shall be 
punished with imprisonment of either description for a term which may extend 
to three years, and shall also be liable to fine ; and if the offence intended 
to be committed is theft, the term of the imprisonment may be extended to ten 
years. 
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Lurking house-trespass or house-breaking after preparation for hurt, assault or 
wrongful restraint. 
455. Whoever commits lurking house-trespass or house-breaking, having made 
preparation for causing hurt to any person, or for assaulting any person, 
or for wrongfully restraining any person, or for putting any person in fear of 
hurt or of assault or of wrongful restraint, shall be punished with imprisonment 
of either description for a term which may extend to ten years, and shall also 
be liable to fine. 


Punishment for lurking house-trespass or house-breaking by night. 


456. Whoever commits lurking house-trespass by night, or house-breaking by 
night, shall be punished with imprisonment of either description for a 
term which may extend to three years, and shall also be liable to fine. 


Lurking house-trespass or house-breaking by night in order to commit offence 
punishable with imprisonment. 


457. Whoever commits lurking house-trespass by night, or house-breaking by 

night, in order to the committing of any offence punishable with imprison- 
ment, shall be punished with imprisonment of either description for a term 
which may extend to five years, and shall also be liable to fine ; and, if the 
offence intended to be committed is theft, the term of the imprisonment may be 
extended to fourteen years. 


Lurking house-trespass or house-breaking by night after preparation for hurt, 
assault or wrongful restraint. 


458. Whoever commits lurking house-trespass by night, or house-breaking by 

night, having made preparation for causing hurt to any person or for 
assaulting any person, or for wrongfully restraining any person, or for putting 
any person in fear of hurt, or of assault, or of wrongful restraint, shall be 
punished with imprisonment of either description for a term which may extend 
to fourteen years, and shall also be liable to fine. 


Grievous hurt caused whilst committing lurking house-trespass or house-breaking. 


459. Whoever, whilst committing lurking house-trespass or house-breaking, 

Causes grievous hurt to any person or attempts to cause death or grievous 
hurt to any person, shall be punished with imprisonment for life, or imprison- 
ment of either description for a term which may extend to ten years, and shall 
also be liable to fine. 


All persons jointly concerned in lurking house-trespass or house-breaking by night 
punishable where death or grievous hurt caused by one of them. 


460. If, at the time of the committing of lurking house-trespass by night or 

house-breaking by night, any person guilty of such offence shall volun- 
tarily cause or attempt to cause death or grievous hurt to any person, everv 
person jointly concerned in committing such lurking house-trespass by night or 
house-breaking by night, shall be punished with imprisonment for life, or with 
imprisonment of either description for a term which may extend to ten years, 
and shall also be liable to fine. 


Dishonestly breaking open receptacle containing property. 


461. Whoever dishonestly or with intent to commit mischief, breaks open or 

unfastens any closed receptacle which contains or which he believes to 
contain property, shall be punished with imprisonment of either description for 
a term which may extend to two years, or with fine, or with both. 
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Punishment for same offence when committed by person entrusted with custody. 


462. Whoever, being entrusted with any closed receptacle which contains or 
which he believes to contain property, without having authority to open 
the same, dishonestly, or with intent to commit mischief, breaks open or un- 
fastens that receptacle, shall be punished with imprisonment of either descrip- 
tion for a term which may extend to three years, or with fine, or with both. 


CHAPTER XVIII 


OF OFFENCES RELATING TO DOCUMENTS AND TO 
PROPERTY MARKS 


Forgery. 


463. Whoever makes any false document or part of a document with intent to 

_ Cause damage or injury, to the public or to any person, or to support any 
claim or title, or to cause any person to part with property, or to enter into any 
express or implied contract, or with intent to commit fraud or that fraud may 
be committed, commits forgery. i 


Making a false document. 
464. A person is said to make a false document— 


First—Who dishonestly or fraudulently makes, signs, seals or executes a docu- 
ment or part of a document, or makes any mark denoting the execution of a 
document, with the intention of causing it to be believed that such document 
or part of a document was made, signed, sealed or executed by or by the 
authority of a person by whom or by whose authority he knows that it was not 
made, signed, sealed or executed, or at a time at which he knows that it was not 
made, signed, sealed or executed ; or 


Secondly—Who, without lawful authority, dishonestly or fraudulently, by 
cancellation or otherwise, alters a document in any material part thereof, after 
it has been made or executed either by himself or by any other person, whether 
such person be living or dead at the time of such alteration ; or 


Thirdly—Who dishonestly or fraudulently causes any person to sign, seal, 
execute or alter a document, knowing that such person by reason of unsound- 
ness of mind or intoxication cannot, or that by reason of deception practised 
upon him, he does not know the contents of the document or the nature of the 
alteration. 


Illustrations 


(a) A has a letter of credit upon B for rupees 10,000 written by Z. A, in order to defraud B, 
adds a cipher to the 10,000 and makes the sum 1,00,000 intending that it may be believed by B 
that Z so wrote the letter. A has commitied forgery. 


(b) A, without Z’s authority, affixes Z’s seal to a document purporting to be a conveyance of an 
estate from Z to A, with the intention of selling the estate to B and thereby of obtaining from B 
the purchase-money. A has committed forgery. 


(c) A picks up a cheque on a banker signed by B, payable to bearer, but without any sum hav- 
ing been inserted in the cheque. A fraudulently fills up the cheque by inserting the sum of ten 
thousand rupees. A commits forgery. 


(d) A leaves with B his agent, a cheque ona banker, signed by A, without inserting the sum 
payable and authorizes B to fill up the cheque by inserting a sum not exceeding ten thousand 
rupees for the purpose of making certain payments. B fraudulently fills up the cheque by 
inserting the sum of twenty thousand rupees. B commits forgery, 


(e) A draws a bill of exchange on himself in the name of B without B’s authority, intending to 
discount it as a genuine bill with a banker and intending to take up the bill on its maturity. Here, 
as A draws the bill with intent to deceive the banker by leading him to suppose that he had the 
security of B, and thereby to discount the bill. A is guilty of forgery. 
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(f) Z’s will contains these words—‘‘I direct that all my remaining property be equally divided 
between A, Band C.” A dishonestly scratches out B’s name, intending that it may be believed 
that the whole was left to himself and C. A has committed forgery. 

(g) A endorses a Government promissory note and makes it payable to Z or his order by writing 
on the bill the words ‘‘Pay to Z or his order” and signing the endorsement. B dishonestly erases 
the words ‘‘Pay to Z or his order’’, and thereby converts the special endorsement into a blank 
endorsement. B commits forgery. 

(h) A sells and conveys an estate to Z, A afterwards, in order to defraud Z of his estate, executes 
a conveyance of the same estate to B, dated six months earlier than the date of the conveyance 
to Z, intending it to be believed that he had conveyed the estate to B before he conveyed it to Z. 
A has committed forgery. 

(i) Z. dictates his will to A. A intentionally writes down a different legatee from the legatee named 
by Z, and by representing to Z that he has prepared the will according to his instructions, 
induces Z to sign the will. A has committed forgery. 

(j) A writes a letter and signs it with B’s name without B’s authority, certifying that A is a man 
of good character and in distressed circumstances from unforeseen misfortune, intending by 
means of such letter to obtain alms from Z and other persons. Here, as A made a false 
document in order to induce Z to part with property. A has committed forgery. 

(k) A without B’s authority writes a letter and signs it in B’s name certifying to A’s character, 
intending thereby to obtain employment under Z. A has committed forgery inasmuch as he 
intended to deceive Z by the forged certificate, and thereby to induce Z to enter into an express 
or implied contract for service. 


Explanation 1 : A man’s signature of his own name may amount to forgery. 


Illustrations 
(a) A signs his own name to a bill of exchange, intending that it may be believed that the bill 
was drawn by another person of the same name. A has committed forgery. 


(b) A writes the word ‘‘accepted’”’ on a piece of paper and signs it with Z’s name, in order that 
B may afterwards write on the paper a bill of exchange drawn by B upon Z, and negotiate the 
bill as though it had been accepted by Z. A is guilty of forgery ; and if B, knowing the fact 
draws the bill upon the paper pursuant to A’s intention, B is also guilty of forgery. 


(c) A picks up a bill of exchange payable to the order of a different person of the same name. A 
endorses the bill in his own name, intending to cause it to be believed that it was endorsed by the 
person to whose order it was payable ; here A has committed forgery. 


(d) A purchases an estate sold under execution of a decree against B. B, after the seizure of the 
estate, in collusion with Z, executes a lease of the estate to Z, at a nominal rent and for a long 
period and dates the lease six months prior to the seizure, with intent to defraud A, and to cause 
it to be believed that the lease was granted before the seizure. B, though he executes the lease in 
his own name, commits forgery by antedating it. 

(e) A, atrader, in anticipation of insolvency, lodges effects with B for A’s benefit, and with 
intent to defraud his creditors; and in order to give a colour to the transaction, writes a 
promissory note binding himself to pay to Ba sum for value received, and antedates the note, 
intending that it may be believed to have been made before A was on the point of insolvency: A 
has committed forgery under the first head of the definition. 

Explanation 2: The making of a false document in the name of a fictitious 
person, intending it to be believed that the document was made by a real 
person, or in the name of a deceased person, intending it to be believed that 
the document was made by the person in his lifetime, may amount to forgery. 


Illustration 
A draws a bill of exchange upon a fictitious person, and fraudulently accepts the bill in the 
name of such fictitious person with intent to negotiate it. A commits forgery. 
Punishment for forgery. 


465. Whoever commits forgery shall be punished with imprisonment of either 
description for a term which may extend to two years, or with fine, or 

with both. 

Forgery of record of Court or of public register, etc. 


466. Whoever forges a document, purporting to be a record or proceeding of 
or ina Court of Justice, or aregister of birth, baptism, marriage or 
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burial, or a register kept by a public servant as such, or a certificate or 
document purporting to be made by a public servant in his official capacity, or 
an authority to institute or defend a suit, or to take any proceedings therein, or to 
confess judgment, or a power of attorney, shall be punished with imprisonment 


of either description for a term which may extend to seven years, and shall also 
be liable to fine. 


Forgery of valuable security, will, etc. 


467. Whoever forges a document which purports to be a valuable security or 

a will, or an authority to adopt a son, or which purports to give authority 
to any person to make or transfer any valuable security, or to receive the 
principal, interest or dividends thereon, or to receive or deliver any money, 
movable property, or valuable security, or any document purporting to be an 
acquittance or receipt acknowledging the payment of money, or an acquittance 
or receipt for the delivery of any movable property or valuable security, shall 
be punished with imprisonment for life, or with imprisonment of either 


— -a for a term which may extend to ten years, and shall also be liable 
to fine. 


Forgery for purpose of cheating. 


468. Whoever commits forgery, intending that the document forged shall be 
used for the purpose of cheating, shall be punished with. imprisonment of 


either description for a term which may extend to seven years, and shall also be 
liable to fine. ; 


Forgery for purpose of harming reputation. 


469. Whoever commits forgery, intending that the document forged shall harm 

the reputation of any party, or knowing that it is likely to be used for 
that purpose, shall be punished with imprisonment of either description for a 
term which may extend to three years, and shall also be liable to fine. 


Forged document. 


470. A false document made wholly or in part by forgery is designated “ʻa 
forged document”. 


Using as genuine a forged document. 


471. Whoever fraudulently or dishonestly uses as genuine any document which 
he knows or has reason to believe to be a forged document, shall be 
punished in the same manner as if he had forged such document. 


Making or possessing counterfeit seal, etc., with intent to commit forgery 
punishable under section 467. 


472. Whoever makes or counterfeits any seal, plate or other instrument for 

making an impression, intending that the same shall be used for the 
purpose of committing any forgery which would be punishable under section 
467 of this Code, or, with such intent, has in his possession any such seal, plate 
or other instrument, knowing the same to be counterfeit, shall be punished with 
imprisonment for life, or with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine. 


Making or possessing counterfeit seal, etc., with intent to commit forgery 
punishable otherwise. 


473. Whoever makes or counterfeits any seal, plate or other instrument for 
making an impression, intending that the same shall be used for the 
purpose of committing any forgery which would be punishable under any section 
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of this Chapter other than section 467, or, with such intent, has in his 
possession any such seal, plate or other instrument, knowing the same to be 
counterfeit, shall be punished with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine. 


Having possession of document described in section 466 or 467, knowing it to be 
forged and intending to use it as genuine. 


474. Whoever has in his possession any document, knowing the same to be 

forged, and intending that the same shall fraudulently or dishonestly be used 
as genuine, shall, if the document is one of the description mentioned in section 
466 of this Code, be punished with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine ; and if the 
document is one of the description mentioned in section 467, shall be punished 
with imprisonment for life, or with imprisonment of either description, for a 
term which may extend to seven years, and shall also be liable to fine. 


Counterfeiting device or mark used for authenticating documents described in 
section 467, or possessing counterfeit marked material. 


475. Whoever counterfeits upon, or in the substance of, any material, any 

device or mark used for the purpose of authenticating any document 
described in section 467 of this Code, intending that such device or mark shall 
be used for the purpose of giving the appearance of authenticity to any 
document then forged or thereafter to be forged on such material, or who, with 
such intent, has in his possession any material upon or in the substance of which 
any such device or mark has been counterfeited, shall be punished with imprison- 
ment for life, or with imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 


Counterfeiting device or mark used for authenticating documents other than those 
described in section 467, or possessing counterfeit marked material. 


476. Whoever counterfeits upon, or in the substance of any material, any device 

or mark used for the purpose of authenticating any document other than 
the documents described in section 467 of this Code, intending that such device 
or mark shall be used for the purpose of giving the appearance of authenticity 
to any document then forged or thereafter to be forged on such material, or 
who with such intent, has in his possession any material upon or in the sub- 
stance of which any such device or mark has been counterfeited, shall be 
punished with imprisonment of either description for a term which may extend 
to seven years, and shall also be liable to fine. 


Fraudulent cancellation, destruction, etc., of will, authority to adopt, or valuable 
security. 


477. Whoever fraudulently or dishonestly, or with intent to cause damage or 

injury to the public or to any person, cancels, destroys or defaces, or 
attempts to cancel, destroy or deface, or secrets or attempts to secret any docu- 
ment which is or purports to be a will, or an authority to adopt a son. or any 
valuable security, or commits mischief in respect to such document. shall be 
punished with imprisonment for life, or with imprisonment of either description 
for a term which may extend to seven years, and shall also be liable to fine. 


Falsification of accounts. 


477A. Whoever, being a clerk, officer or servant, or employed or acting in the 

capacity of a clerk, officer or servant, wilfully, and with intent to 
defraud, destroys, alters, mutilates or falsifies any book, paper, writing. valuable 
security or account which belongs to or is in the possession of his employer, or 
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has been received by him for or on behalf of his employer, or wilfully, and with 
intent to defraud, makes or abets the making of any false entry in, or omits or 
alters or abets the omission or alteration of any material particular from or in, 
any such book, paper, writing, valuable security or account, shall be punished 
with imprisonment of either description for a term which may extend to seven 
years, or with fine, or with both. 


Explanation : It shall be sufficient in any charge under this section to allege a 
general intent to defraud without naming any particular person intended to be 
defrauded or specifying any particular sum of money intended to be the subject 
of the fraud or any particular day on which the offence was committed. 


Of property and other marks 
Trade mark. 


478. [Omitted] 
Property mark. 


479. A mark used for denoting that movable property belongs to a particular 
person is called a property mark. 


Using a false trade mark. 
480. [Omitted] 


Using a false property mark. 


481. Whoever marks any movable property or goods or any case, package or 
other receptacle containing movable property or goods, or uses any case, 
package or other receptacle having any mark thereon, in a manner reasonably 
calculated to cause it to be believed that the property or goods so marked, or 
any property or goods, contained in any such receptable so marked, belong to a 
person to whom they do not belong, is said to use a false property mark. 


Punishment for using a false property mark. 


482. Whoever uses any false property mark shall, unless he proves that he 
acted without intent to defraud, be punished with imprisonment of either 
description for a term which may extend to one year, or with fine, or with both. 


Counterfeiting a property mark used by another. 


483. Whoever counterfeits any property mark used by any other person shall 
be punished with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 


Counterfeiting a mark used by a public servant. 


484. Whoever counterfeits any property mark used by a public servant, or any 
mark used by a public servant to denote that any property has been 

manufactured by a particular person or at a particular time or place, or that the 

property is of a particular quality or has passed through a particular office, or 

that it is entitled to any exemption, or uses as genuine any such mark knowing 

the same to be counterfeit, shal] be punished with imprisonment of either des- 

cription for a term which may extend to three years, and shall also be liable to 

fine. 

Making or possession of any instrument for counterfeiting a property mark. 

485. Whoever makes or has in his possession any die, plate or other instru- 
ment for the purpose of counterfeiting a property mark, or has in his 


possession a property mark for the purpose of denoting that any goods belong 
to a person to whom they do not belong, shall be punished with imprisonment of 
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either description for a term which may extend to three years, or with fine, or 
with both. 


Selling goods marked with a counterfeit property mark. 


486. Whoever sells, or exposes, or has in possession for sale, any goods or 

things with a counterfeit property mark affixed to or impressed upon the 
same or to or upon any case, package or other receptacle in which such goods 
are contained, shall, unless he proves— 


(a) that, having taken all reasonable precautions against committing an 
offence against this section, he had at the time of the commission of the 
alleged offence no reason to suspect the genuineness of the mark, and 


(b) that, on demand made by or on behalf of the prosecutor, he gave all 
~ the information in his power with respect to the persons from whom he 
obtained such goods or things, or 


x (c) that otherwise he had acted innocently, 


be punished with imprisonment of either description for a term which may 
extend to one year, or with fine, or with both. 


Making a false mark upon any receptacle containing goods. 


487. Whoever makes any false mark upon any case, package or other receptacle 

containing goods, in a manner reasonably calculated to cause anv public 
servant or any other person to believe that such receptacle contains goods which 
it does not contain or that it does not contain goods which it does contain, or 
that the goods contained in such receptacle are of a nature or quality different 
from the real nature or quality thereof, shall, unless he proves that he acted 
without intent to defraud, be punished with imprisonment of either description 
for a term which may extend to three years, or with fine, or with both. 


Punishment for making use of any such false mark. 


488. Whoever makes use of any such false mark in any manner prohibited by 

the last foregoing section shall, unless he proves that he acted without 
intent to defraud, be punished as if he had committed an offence against that 
section. 


Tampering with property mark with intent to cause injury. 


489, Whoever removes, destroys, defaces or adds to any property mark, intend- 

ing or knowing it to be likely that he may thereby cause injury to any 
person, shall be punished with imprisonment of either description for a term 
which may extend to one year, or with fine, or with both. 


Of currency-notes and bank-notes 
Counterfeiting currency-notes or bank-notes. 


489A. Whoever counterfeits, or knowingly performs any part of the process of 

counterfeiting, any currency-note or bank-note, shall be punished with 
imprisonment for life, or with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine. 


Explanation : For the purposes of this section and of sections 489B, 489C, 489D 
and 489E the expression “bank-note” means a promissory note or engagement 
for the payment of money to bearer on demand issued by any person carrying 
on the business of banking in any part of the world, or issued by or under the 


authority of any State or Sovereign Power, and intended to be used as equivalent 
to, or as a substitute for money. 
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Using as genuine, forged or counterfeit currency-potes or bank-notes. 


489B. Whoever sells to, or buys or receives from, any other person, or other- 

wise traffics in or uses as genuine, any forged or counterfeit currency- 
note or bank-note, knowing or having reason to believe the same to be forged 
or counterfeit, shall be punished with imprisonment for life, or with imprison- 
ment of either description for a term which may extend to ten years, and shall 
also be liable to fine. 


Possession of forged or counterfeit currency-notes or bank-notes. 


489C. Whoever has in his possession any forged or counterfeit currency-note 

or bank-note, knowing or having reason to believe the same to be 
forged or counterfeit and intending to use the same as genuine or that it may be 
used as genuine, shall be punished with imprisonment of either description for 
a term which may extend to seven years, or with fine, or with both. 


Making or possessing instruments or spats for forging or counterfeiting 
currency-notes or bank-notes. 


489D. Whoever makes, or performs any part of the process of making, or 

buys or sells or disposes of, or has ia his possession, any machinery, 
instrument or material for the purpose of being used, or knowing or having rea- 
son to believe that it is intended to be used, for forging or counterfeiting any 
currency-note or bank-note, shall be punished with imprisonment for life, or 
with imprisonment of either description for a term which may extend to ten 
years, and shall also be liable to fine. 


Making or using documents resembling currency-notes or bank-notes. 


489E. (1) Whoever makes, or causes to be made, or uses for any purpose 

whatsoever, or delivers to any person, any document purporting to be, 
or in any way resembling, or so nearly resembling as to be calculated to deceive, 
any cusrency-note or bank-note shall be punished with fine which may extend to 
one hundred rupees. 


(2) If any person, whose name appears on a document the making of which is 
an offence under sub-section (1), refuses, without lawful excuse, to disclose to a 
police officer on being so required the name and address of the person by 
whom it was printed or otherwise made, he shall be punished with fine which 
may extend to two hundred rupees. 


(3) Where the name of any person appears on any document in respect of which 
any person is charged with an offence under sub-section (1) or on any other 
document used or distributed in connection with that document it may, until 
the contrary is proved, be presumed that that person caused the document to be 
made. 


CHAPTER XIX 
OF THE CRIMINAL BREACH OF CONTRACTS OF SERVICE 


Breach of contract of service during voyage or journey. 


490. [Omitted] 


Breach of contract to attend on and supply wants of helpless person. 


49]. Whoever, being bound by a lawful contract to attend on or to supply the 

wants of any person who, by reason of youth, or of unsoundness of mind, 
or of a disease or bodily weakness, is helpless or incapable of providing for his 
own safety or of supplying his own wants, voluntarily omits so to do, shall be 
punished with imprisonment of either description for a term which may extend 
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to three months, or with fine which may extend to two hundred rupees, or with 
both. 

Breach of contract to serve at distant place to which servant is conveyed at 
master’s expense. i 


492. [Omitted] 
CHAPTER XX 
OF OFFENCES RELATING TO MARRIAGE 


Cohabitation caused by a man deceitfully inducing a belief of lawful marriage. 


493, Every man who by deceit causes any woman who is not lawfully married 

to him to believe that she is lawfully married to him and to cohabit or 
have sexual intercourse with him in that belief, shall be punished with imprison- 
ment of either description for a term which may extend to ten years, and shall 
also be liable to fine. 


Marrying again during lifetime of husband or wife. 


494, Whoever, having a husband or wife living, marries in any case in which 

such marriage is void by reason of its taking place during the life of such 
husband or wife, shall be punished with imprisonment of either description for 
a term which may extend to seven years, and shall also be liable to fine. 


Exception : This section does not extend to any person whose marriage with 
such husband or wife has been declared void by a Court of competent 
jurisdiction, 

nor to any person who contracts a marriage during the life of a former husband 
or wife, if such husband or wife, at the time of the subsequent marriage, shall 
have been continually absent from such person for the space of seven years, 
and shall not have been heard of by such person as being alive within that 
time provided the person contracting such subsequent marriage shall, before 
such marriage takes place, inform the person with whom such marriage is 
contracted of the real state of facts so far as the same are within his or her 
knowledge. 


Same offence with concealment of former marriage from person with whom subse- 
quent marriage is contracted. 


495. Whoever commits the offence defined in the last preceding section having 
concealed from the person with whom the subsequent marriage is con- 
tracted, the fact of the former marriage, shall be punished with imprisonment of 


either description for a term which may extend to ten years, and shall also be 
liable to fine. 


Marriage ceremony fraudulently gone through without lawful marriage. 


496. Whoever, dishonestly or with a fraudulent intention, goes through the 

_ceremony of being married, knowing that he is not thereby lawfully 
married, shall be punished with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine. 


Adultery. 


497. Whoever has sexual intercourse with a person who is and whom he knows 

or has reason to believe to be the wife of another man, without the con- 
sent or connivance of that man, such sexual intercourse not amounting to the 
offence of rape, is guilty of the offence of adultery, and shall be punished with 
imprisonment of either description for a term which may extend to five years, 


z with fine, or with both. In such case the wife shall not be punishable as an 
abettor. 
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Enticing or taking away or detaining with criminal intent a married woman. 


498. Whoever takes or entices away any woman who is and whom he knows 

or has reason to believe to be the wife of any other man, from that man, 

or from any person having the care of her on behalf of that man, with intent 

that she may have illicit intercourse with any person, or conceals or detains 

with that intent any such woman, shall be punished with imprisonment of either 

Pea for a term which may extend to two years, or with fine, or with 
otn. 


CHAPTER XXI 
OF DEFAMATION 


Defamation. 


499. Whoever, by words either spoken or intended to be read, or by signs or 

by visible representations, makes or publishes any imputation concerning 
any person intending to harm, or knowing or having reason to believe that such 
imputation will harm, the reputation of such person, is said, except in the cases 
hereinafter ẹxcepted, to defame that person. 


Explanation 1 : It may amount to defamation to impute anything to a deceased 
person, if the imputation would harm the reputation of that person if living, 
and is intended to be hurtful to the feelings of his family or other near 
relatives. 


Explanation 2 : It may amount to defamation to make an imputation concerning 
a company or an association or collection of persons as such. 


Explanation 3: An imputation in the form of an alternative or expressed ironi- 
cally, may amount to defamation. 


Explanation 4 : No imputation is said to harm a person's reputation, unless that 
imputation directly or indirectly, in the estimation of others, lowers the moral 
or intellectual character of that person, or lowers the character of that person 
in respect of his caste or of his calling. or lowers the credit of that person, or 
causes it to be believed that the body of that person is in a lothsome state, or in 
a state generally considered as disgraceful. 

Illustrations 
(a) A says—‘‘Z is an honest man; he never stole B’s watch” ; intending to cause it to be 
believed that Z did steal B’s watch. This is defamation, unless it fall within one of the 
exceptions. i . 
(b) A is asked who stole B’s watch. A points to Z, intending to cause it to be believed that Z 
stole B’s watch. This is defamation, unless it fall within one of the exceptions. 
(c) A draws a picture of Z running away with B’s watch intending it to be believed that Z stole - 
B’s watch. This is defamation, unless it fall within one of the exceptions. 
Imputation of truth which public good requires to be made or published. 


First Exception : It is not defamation to impute anything which is true concern- 
ing any person, if it be for the public good that the imputation should be made 
or published. Whether or not it is for the public good is a question of fact. 


Public conduct of public servants. 

Second Exception: It is not defamation to express in good faith any opinion 
whatever respecting the conduct of a public servant in the discharge of his pub- 
lic functions, or respecting his character, so far as his character appears in that 
conduct, and no further. 

Conduct of any person touching any public question. 

Third Exception : It is not defamation to express in good faith any opinion 
whatever respecting the conduct of any person touching any public question, 
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and respecting his character, so far as his character appears in that conduct, and 
no further. i 


Illustration 


It is not defamation in A to express in good faith any opinion whatever respecting Z’s conduct 
in petitioning Government on a public question, in signing a requisition for a meeting on a 
public question, in presiding or attending at such meeting, in forming or joining any society 
which invites the public support, in voting or canvassing for a particular candidate for any 
situation in the efficient discharge of the duties of which the public is interested. 


Publication of reports of proceedings of Courts. 


Fourth Exception : It is not defamation to publish a substantially true report 
of the proceedings of a Court of Justice, or of the result of any such 
proceedings. 


Explanation : A Justice of the Peace or other officer holding an enquiry in open 
Court preliminary to a trial in a Court of Justice, is a Court within the meaning 
of the above section. 


Merits of case decided in Court or conduct of witnesses and others concerned. 


Fifth Exception: It is not defamation to express in good faith any opinion 
whatever respecting the merits of any case, civil or criminal, which has been 
decided by a Court of Justice, or respecting the conduct of any person asa 
party, witness or agent, in any such case, or respecting the character of such 
person, as far as his character appears in that conduct. and no further. 


Illustrations 


(a) A says—‘‘I think Z’s evidence on that trial is so contradictory that he must be stupid „Or 
dishonest”. A is within this exception if he says this in good faith, inasmuch as the opinion 
— he expresses respects Z’s character as it appears in Z’s conduct as a witness, and no 
. further. 


(b) But if A says—‘‘I do not believe what Z asserted at that trial because I know him to be a 
man without veracity”; A is not within this exception, inasmuch as the opinion which he 
expresses of Z’s character, is an opinion not founded on Z’s conduct as a witness. 


Merits of public performance. 


Sixth Exception : It is not defamation to express in good faith any opinion 
respecting the merits of any performance which its author has submitted to the 
judgment of the public, or respecting the character of the author so far as his 
character appears in such performance, and no further. 


Explanation : A performance may be submitted to the judgment of the public 
expressly or by acts on the part of the author which imply such submission to 
the judgment of the public. 

Illustrations 
(a) A person who publishes a book, submits that book to the judgment of the public. 
(b) A person who makes a speech in public, submits that speech to the judgment of the public. 


(c) An actor or singer who appears on a public stage, submits his acting or singing to the 
judgment of the public. 


(d) A says of a book published by Z—‘‘Z’s book is foolish ; Z must be a weak man. Z’s book 
is indecent ; Z must bea man of impure mind”. A is within the exception, if he says this in 
good faith, inasmuch as the opinion which he expresses of Z respects Z's character only so far 
as it appears in Z’s book, and no further. 


(e) But if A says—‘‘I am not surprised that Z’s book is foolish and indecent, for he is a weak 
man and a libertine’. A is not within this exception, inasmuch as the opinion which he 
expresses of Z’s character is an opinion not founded on Z’s book. 

Censure passed in good faith by person having lawful authority over another. 


Seventh Exception : It is not defamation in a person having over another any 
authority, either conferred by law or arising out of a lawful contract made with 
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that other, to pass in good faith any censure on the conduct of that other in 
matters to which such lawful authority relates. 


Illustration 


A Judge censuring in good faith the conduct of a witness, or of an officer of the Court ; a head 
of a department cepsuting in good faith those who are under his orders ; a parent censuring in 
good faith a child in the presence of other children; a school-master, whose authority is 


> 


derived from a parent, censuring in good faith a pupil in the presence of other pupils ; a master 
censuring a servant in good faith for remissness in service ; a banker censuring in good faith the 
cashier of his bank for the conduct of such cashier as such cashier—are within this exception. 


Accusation preferred in good faith to authorized person. 


Eighth Exception : Itis not defamation to prefer in good faith an accusation 
against any person to any of those who have lawful authority over that person 
with respect to the subject-matter of accusation. 


Illustration 


If A in good faith accuses Z before a Magistrate ; if A in good faith complains of the conduct 


of Z. a servant, to Z’s master ; if A in good faith complains of the conduct of Z, a child ; to 
Z’s father—A is within this exception. 


Imputation made in good faith by person for protection of his or other’s interests. 
Ninth Exception : It is not defamation to make an imputation on the character 
of another provided that the imputation be made in good faith for the protec- 
tion of the interests of the person making it, or of any other person, or for the 
public good. 


Illustrations 


(a) A, a shopkeeper, says to B, who manages his business—‘‘Sell nothing to Z unless he pays 
you ready money, for I have no opinion of his honesty.” A is within the exception, if 
he has made this imputation on Z in good faith for the protection of his own interests. 


(b) A, a Magistrate, in making a report to his own superior officer, casts an imputation on the 
character of Z. Here, if the imputation is made in good faith, and for the public good, A is 
within the exception. ⁄ 


Caution intended for good of person to whom conveyed or for public good. 


Tenth Exception : It is not defamation to convey a caution, in good faith, to one 
person against another, provided that such caution be intended for the good of 
the person to whom it is conveyed, or of some person in whom that person is 
interested, or for the public good. 


Punishment for defamation. 


500. Whoever defames another shall be punished with simple imprisonment for 
a term which may extend to two years, or with fine, or with both. 


Printing, or engraving matter known to be defamatory. 


501. Whoever prints or engraves any matter, knowing or having good reason 

to believe that such matter is defamatory of any person, shall be punished 
with simple imprisonment for a term which may extend to two years, or with 
fine, or with both. 


Sale of printed or engraved substance containing defamatory matter. 

502. Whoever sells or offers for sale any printed or engraved substance con- 
taining defamatory matter, knowing that it contains such matter, shall be 

punished with simple imprisonment for a term which may extend to two years, 

or with fine, or with both. 
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CHAPTER XXII 
OF CRIMINAL INTIMIDATION, INSULT AND ANNOYANCE 


Criminal intimidation. 


503. Whoever threatens another with any injury to his person, reputation or pro- 

perty, or to the person or reputation of any one in whom that person 1s 
interested, with intent to cause alarm to that person, or to cause that person to 
do any act which he is not legally bound to do, or to omit to do any act which 
that person is legally entitled to do, as the means of avoiding the execution of 
such threat, commits criminal intimidation. 


Explanation : A threat to injure the reputation of any deceased person in whom 
the person threatened is interested, is within this section. 


Illustration 


A, for the purpose of inducing B to desist from prosecuting a civil suit, threatens to burn B’s 
house. A is guilty of criminal intimidation. 


Intentional insult with intent to provoke breach of the peace. 


504. Whoever intentionally insults, and thereby gives provocation to any per- 

son, intending or knowing it to be likely that such provocation will cause 
him to break the public peace, or to commit any other offence, shall be punished 
with imprisonment of either description for a term which may extend to two 
years, or with fine, or with both. 


Statements conducing to public mischief. 


505. (1) Whoever makes, publishes or circulates any statement, rumour or 
report, — à 
(a) with intent to cause, or which is likely to cause, any officer, soldier, sailor 
or airman in the Army, Navy or Air Force of India to mutiny or otherwise 
disregard or fail in his duty as such ; or 


(b) with intent to cause, or which is likely to cause, fear or alarm to the public, 
or to any section of the public whereby any person may be induced to com- 
mit an offence against the State or against the public tranquillity ; or 


(c) with intent to incite, or which is likely to incite, any class or community of 
persons to commit any offence against any other class or community ; 


shall be punished with imprisonment which may extend to three years, or with 
fine, or with both. 


Statements creating or promoting enmity, hatred or ill-will between classes. 


(2) Whoever makes, publishes or circulates any statement or report containing 
rumour or alarming news with intent to create or promote, or which is likely 
to create or promote on grounds of religion, race, place of birth, residence, 
Janguage, caste or community or any other ground whatsoever, feelings of 
enmity, hatred or ill-will between different religious, racial, language or regional 
groups or castes or communities, shall be punished with imprisonment which 
may extend to three years, or with fine, or with both. 


Offence under sub-section (2) committed in place of worship, etc. 


(3) Whoever commits an offence specified in sub-section (2) in any place of 
worship or in any assembly engaged in the performance of religious worship or 
religious ceremonies, shall be punished with imprisonment which may extend to 
five vears and shall also be liable to fine. 


Exception.—It does not amount to an offence, within the meaning of this section, 
when the person making, publishing or circulating any such statement, rumour, 
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or report, has reasonable grounds for believing that such statement, rumour or 
report is true and makes, publishes or circulates it in good faith and without 
any such intent as aforesaid. 


Punishment for criminal intimidation. 


506. Whoever commits the offence of criminal intimidation shall be punished 
with imprisonment of either description for a term-which may extend to 
two years, or with fine, or with both ; 


If threat be to cause death or grievous hurt, etc.—and if the threat be to cause 
death or grievous hurt, or to cause the destruction of any property by fire, or to 
cause an offence punishable with death or imprisonment for life, or with empri- 
sonment for a term which may extend to seven years, or to impute unchastity 
to a woman, shall be punished with imprisonment of either description for 
a term which may extend to seven years, or with fine, or with both. 


Criminal intimidation by an anonymous communication. | 


507. Whoever commits the offence of criminal intimidation by an anonymous 

communication, or having taken precaution to conceal the name or abode 
of the person from whom the threat comes, shall be punished with imprison- 
ment of either description for a term which may extend to two years, in 
addition to the punishment provided for the offence by the last preceding 
section. 


Act caused by inducing person to believe that he will be rendered an object of the 
divine displeasure. 


508. Whoever voluntarily causes or attempts to cause any person to do any- 

thing which that person is not legally bound to do, or to omit to do any- 
thing which he is legally entitled to do, by inducing or attempting to induce 
that person to believe that he or any person in whom he is interested will 
become or will be rendered by some act of the offender an object of Divine dis- 
pleasure if he does not do the thing which it is the object of the offender to 
cause him to do, or if he does the thing which it is the object of the offender to 
cause him to omit, shall be punished with imprisonment of either description 
for a term which may extend to one year, or with fine, or with both. 


Illustrations 
(a) Asits dhurna at Z’s door with the intention of causing it to be believed that, by so sitting 
he renders Z an object of Divine displeasure. A has committed the offence defined in this 
section. 
(b) A threatens Z that, unless Z performs a certain act, A will kill one of A’s own children, 


under such circumstances that the killing would be believed to render Z an object of Divine 
displeasure. A has committed the offence defined in this section. 


Word, gesture or act intended to insult the modesty of a woman. 


509. Whoever, intending to insult the modesty of any woman, utters any word, 

makes any sound or gesture, or exhibits any object, intending that such 
word or sound shall be heard, or that such gesture or object shall be seen, by 
such woman, or intrudes upon the privacy of such woman, shall be punished 
with simple imprisonment for a term which may extend to one year, or with 
fine, or with both. 


Misconduct in public by a drunken person. 

510. Whoever, in a state of intoxication, appears in any public place, or in any 
place which it is a trespass in him to enter, and there conducts himself in 

such a manner as to cause annoyance to any person, shall be punished with 
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simple imprisonment for a term which may extend to twenty-four hours, or 
with fine which may extend to ten-rupees, or with both. 


CHAPTER XXIII 
OF ATTEMPTS TO COMMIT OFFENCES 


Punishment for attempting to commit offences punishable with imprisonment for 
life or other imprisonment. 


511. Whoever attempts to commit an offence punishable by this Code with 

imprisonment for life or imprisonment, or to cause such an offence to be 
committed, and in such attempt does any act towards the commission of the 
offence, shall, where no express provision is made by this Code for the punish- 
ment of such attempt, be punished with imprisonment or any description provid- 
ed for the offence, for a term which may extend to one-half of the imprisonment 
for life or, as the case may be, one-half of the longest term of imprisonment 
provided for that offence, or with such fine as is provided for the offence. or 
with both. 


| Illustrations 
(a) A makes an attempt to steal some Jewels by breaking open a box, and finds after so 
opening the box, that there is no jewel in it. Hehas done an act towards the commission of 
theft, and therefore is guilty under this section. 
(b) A makes an attempt to pick the pocket of Z by thrusting his hand into Z’s pocket. A 
fails in the attempt in consequence of Z’s having nothing in his pocket. A is guilty under this 
section. 


Subject Index 


Abandonment or exposure 
—of child under 12 years of age ; s. 317 


Abduction ; s. 362 

—enticing or taking away or detaining with criminal intent a married woman ; s. 498 
— importation of a girl from foreign country ; s. 366B 

—in order to murder ; s. 364 

—in order to subject person to slavery, grievous hurt, etc. ; s. 367 

—of child under 10 years with intent to steal from its person ; s. 369 

—of woman to compel her marriage, etc. ; s. 366 

—procuration of minor girl ; s. 366A 

—with intent secretly and wrongfully to confine person ; s. 365 

—wrongfully concealing or keeping in confinement, abducted person ; s. 368 


Abetment 

—in India of offences outside India ; s. 108A 

—if act abetted is committed in consequence, etc., punishment for ; s. 109 

—if person abetted does act with different intention from that of abettor, punishment of ; s. 110 

—of counterfeiting out of India of coins ; s. 236 

—of thing ; s. 107 

—of offence by public or by more than ten persons ; s. 117 

—of offence punishable with death or imprisonment for life or imprisonment ; ss. 115-116 

—of offences relating to army, navy and air force ; ss. 131-135, 138 

— of suicide ; ss. 305-306 

Abettor ; s. 108 

—liability of, for an effect caused by act abetted different from that intended by ; s. 113 

—present when offence is committed ; s. 114 

—when liable to cumulative punishment for act abetted and for act done ; s. 112 

—when one act abetted and different act done, liability of ; s. 111 

Absconding 

—to avoid service of summons or other proceedings ; s. 172 

Accident 

—act done by, or misfortune and without criminal intention or knowledge excluded from being 
an offence ; s. 80 


Accounts 

—falsification of ; s. 477A 

Act(s) ; s. 33 

—against which there is no right of private defence ; s. 99 

—caused by inducing person to believe that he will be rendered an object of divine displeasure ; 
s. 508 

—causing slight harm ; s. 95 

—done by a person bound or by mistake of fact believing himself bound by law; s. 76 

—done by a person justified, or by mistake of fact believing himself justified by law ; s. 79 

—done in good faith for benefit of child, etc. ; s. 89 

—done in good faith for benefit of a person without consent ; s. 92 

—done pursuant to judgment or order of court ; s. 78 

—done with intent to prevent child being born alive or to cause it to die after death ; s. 315 

—endangering life or personal safety of others ; s. 336 

—causing hurt or grievous hurt by endangering life or personal safety of others ; ss. 337-338 

—likely to cause harm, but done without criminal intent and to prevent other harm ; s. 81 
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—not intended and not known to be likely to cause death or grievous hurt, done by consent ; 
s. 87 

—not intended to cause death, done by in good faith for person’s benefit ; s. 88 

—of a child above seven and under twelve of immature understanding ; s. 83 

—of a chjld under seven years ; s. 82 

—ofa person incapable of judgment by reason of intoxication caused against his will ; s. 85 

—of a person of unsound mind ; s. 84 

—of judge when acting judicially ; sS. Tü 

—to which a person compelled by threats ; s. 94 

— word, gesture or intended to insult modesty of woman ; s. 509 


Adulteration 
—of drugs or medicine, or sale of ; ss. 274-275 
—of food or drink intended for sale ; s. 272 


Adultery ; s. 497 
Affirmation ; s. 51 
Affray ; ss. 159-160 


Agent 
—criminal breach of trust by ; s. 409 
—liability of, etc., in case of riot on land ; ss. 154-156 


Aid ; s. 107, Expin. 2 


Animal ; s. 47 ` 
—mischief by killing, or maiming ; s. 428. 
—negligent conduct with respect of ; s. 289 


Annonymous communication 
—criminal intimidation by ; s. 507 


Apprehension 
—omission of, by public servant ; s. 225A 

—preventing, by harbouring or concealing person ; s. 216 

—public servant voluntarily omitting ; s. 221 

—public servant voluntarily omitting, of offender under sentence ea court ; s. 222 
—penalty for resisting or obstructing of, of oneself ; s. 224 

— resistance to lawful ; s. 225B 


Arbitrator 
—false evidence before an ; s. 192 
— inclusion of, in the term ‘‘public servant” ; s. 21 


Armed forces 
—offences relating to ; Ch. VII 


Assault l 

—abetment of, on superior officer ; ss. 133-134 

—in attempt to commit theft ; s. 356 

—in attempt to wrongfully to confine a person ; s. 357 

—on grave provocation ; s. 358 

—on President, Governor, etc. ; s. 124 

—on public servant while suppressing riot, etc. ; s. 152 
—punishment for, otherwise than on grave provocation ; s. 352 
—to deter public servant from discharge of his duty ; s. 353 
—to woman with intent to outrage her modesty ; s. 354 

—with intent to dishonour person otherwise than on grave provocation ; s. 355 


Assembly | . s 
—Joining or continuing in, after notice to disperse ; s. 151 
—unlawful (see ‘‘Unlawful assembly’’) 


Atmosphere 
—making, noxious to health ; s. 278 


Attempt 

—by life convicts ; s. 307 

—to commit culpable homicide ; s. 308 

—to commit murder ; s. 307 

-—to commit offences ; Ch. XXII 

—to commit robbery ; s. 393 

—to commit robbery/dacoity with deadly weapons ; s. 398 
—to rescue prisoner of war ; s. 130 

—to suicide ; s. 309 

—to wage war against Government of India ; s. 121 
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Benefit ; s. 92, Expin. 
Bigamy ; ss. 494-495 


Bill of exchange 

—endorsement on, a document ; s. 29, Explin. 2, lll. 
—endorsement on, a valuable security ; s. 30, TII. 
Birth 

—concealment of ; s. 318 


Breach of contract ; s. 491 
Breach of peace ; s. 504 
Bribe 
—abetting taking of ; s. 164 
—taking, for various purposes ; ss. 161, 162, 163, 165 
Bribery 
—at an election ; s. 171B 
—punishment for ; s. 171E 
Building l À 
—negligence in pulling down or repairing ; s. 288 
Candidate ; s. 171A 
“Carnal intercourse ; s. 377 


Ceremonies 
—disturbing religious ; ss. 296-297 


Certificate 

—issuing or singing a false ; s. 197 

—using as true, known to be false ; s. 198. 

Cheating ; ss. 415, 417 

—by dishonestly inducing delivery of property ; s. 420 

—by personation ; definition of ; s. 416 

—by personation ; punishment for ; s. 419 

—forgery for purpose of ; s. 468 

—with knowledge that wrongful loss may ensue; s. 418 

Child 

—act committed by 
—above 7 years, under 12 years and of immature understanding, no offence ; s. 83 
—under 7 years, no offence ; s. 82 

—act done to, for benefit with guardian’s consent or in certain circumstances without consent, 
no offence ; s. 89 2 f ' 

—buying or selling, minor, for prostitution, etc. ; ss. 372, 373 

—concealment of birth of, by secret disposal of dead body ; s. 318 

—exposure and abandonment of, under 12 years ; s. 317 

—taking or enticing away, from lawful guardianship ; s. 361 

—unborn, offence relating to ; ss. 315, 316 

—under 12 years, cannot give consent ; s. 90 

— under 10 years, kidnapping or abduction of ; s. 369 


Claim . . . 
—making a false, in a court of justice ; s. 209 
—making a fraudulent, to property in execution ; s. 207 


Classes i 
—promoting enmity between ; s. 153A 


Clerk ' a 
—possession of property by, is possession by master ; $. 27 


Cohabitation J A | i = l 
—caused by a man deceitfully making woman to believe she is married to him ; s. 493 


Code 

—definition to be understood subject to exception ; s. 6 

—extra territorial application of ; s. 4 

—Ssavings ; s. 5 

—title and extent of operations ; s. 2 

Coin ; s. 230 

—altering appearance of. with intent that it pass as coin of different description ; s. 248 
—fraudulently diminishing weight, etc., of ; s. 246 

—Indian ; $. 230 
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—delivery of as genuine which, when first possessed, the deliverer did not know to be altered; 
s. 254 

—delivery of, possessed with knowledge that it is altered ; s. 250 

—possession of, by person who knew it be altered ; s. 252 


Coining instrument ' 
—unlawfully taken from mint ; s. 245 


Communication 
—made in good faith, no offence ; s. 93 


Compulsion 

—acts done under, excused except murder or offences against State ; s. 94 
—benefit of, when available ; s. 94 

Compulsory labour, unlawful ; s. 374 

Concealment 

—by public servant of offence which it is his duty to prevent ; s. 119 

—no offence if offender husband or wife of concealer ; s. 212, Exception 
—of birth of child by disposal of dead body ; s. 318 

—of deserter on board merchant vessel ; s. 137 

—of design to commit offence ; ss. 118-120 

—of former marriage ; s. 495 

—of property ; s. 424 

—of property to avoid seizure ; s. 206 

—of stolen property ; s. 414 

—offence for accepting or giving gratification for, by offender ; ss. 213-214 
—with intent to facilitate design to wage war ; s. 123 

—wrongful, or abducted or kidnapped person ; s. 368 


Confession 
—voluntarily causing hurt or grievous hurt to extort ; s. 331 
—voluntarily causing wrongful confinement to extort ; s. 348 


Confinement 

—by person having authority acting contrary to law ; s. 220 

—escape from, intentional or negligent, suffering of, by public servant ; s. 223 
—omission to place or keep in, by public servant ; s. 221 

—solitary ; ss. 73-74 

—wrongful, of kidnapped or abducted person ; s. 368 


Consent 

—exclusion of certain acts done by, from being offences ; ss. 87, 89, 91 

—not required when cannot be obtained and act done in good faith is beneficial ; s. 92 
—when not valid ; s. 90 


Consideration 
—penalty on public servant for obtaining valuable thing without ; s. 165 


Conspiracy 

—criminal ; Ch. VA 

—for doing of a thing when an abetment ; ss. 107-108 
—to wage war against Government of India; s. 121A 


Contempt of authority 
—public servant ; Ch. X 


Conviction 
—previous ; s. 75 


Corpse ` 
—offering indignity to human ; s, 297 


Counterfeit ; s. 28 


Counterfeit Government stamp 

—see ‘‘Government stamp” 

Counterfeiting coin/Indian coin ; ss. 231, 232 

—abetting in India counterfeiting out of Indian coin ; s. 236 

—delivery as genuine, which when first possessed the deliverer did not to be ; ss. 240-241 
—delivery of, with knowledge that it is ; ss. 239-240 

—import or export of ; ss. 237-238 

—making or selling instrument for ; ss. 233-234 

—possession of, by person who knew it to be so ; ss. 242-243 

—possession of instrument for purpose of ; s. 235 


Counterfeit seal ; ss. 472-473 
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Court of Justice ; s. 20 = 

—absconding to avoid summons, etc., to attend : Siete 

—acts done under orders of, no offences ; s. 78 

—forging records or proceedings of ; s. 466 

—nterrupting proceedings of ; s. 228 

—neglecting to aid public servant in executing process of ; s. 187 
—neglecting to attend when ordered by ; s. 174 

—not producing document in, when ordered ; s. 175 

—officers of, as public servants ; s. 21 

—preventing service, etc., of summons, etc., to attend ; s. 173 


Court Martial 

—trial before, a judicial proceeding ; s. 193, Expln. 1 
Criminal breach of trust ; s. 405 

—by carrier ; s. 407 

—by clerk or servant ; s. 408 

—by public servant, etc ; s. 409 

—punishment for ; s. 406 


Criminal conspiracy 
—definition of ; s. 120A 
—punishment for; s. 120B 


Criminal force ; s. 350 

—in attempt to wrongfully confine a person ; s. 357 

—on grave provocation ; s. 358 

—punishment for, otherwise than on grave provocation ; s. 352 

—to deter public servant from discharge of his duty ; s. 353 

—to woman with intent to outrage her modesty ; s. 354 

—with intent to dishonour person, otherwise than on a grave provocation ; s. 355 


Criminal intimidation ; ss. 503, 506 
—by an anonymous communication ; s. 507 


Criminal misappropriation ; ss. 403-404 
Criminal trespass ; ss. 441, 447 


Culpable homicide ; ss. 299, 304 

—attempt to commit; s. 308 

—by causing death of person other than the person whose death was intended ; s. 301 
—by exposure of child ; s. 317 

—causing death of quick unborn child by act amounting to ; s. 316 

—when, is murder ; s. 300 . 

—when, not murder ; s. 304 


Cumulative punishment 
—when not to be awarded ; s. 71 


Currency-notes and bank-notes 

—counterfeiting ; s. 489A 

—making or possessing instruments for forging ; s. 489D 
—possession of forged ; s. 489C 

— using as genuine forged ; s. 489B 

—using documents, resembling ; s. 489E 


Custody 

—escape from, intentional or negligent suffering of, by public servant ; ss. 222, 223 
—escape from, or attempt to escape from ; ss. 225, 225A, 225B 

—harbouring person who has escaped from ; s. 216 


Dacoity ; ss. 391, 395 

—assembling for purpose of committing ; s. 402 

—belonging to a gang of decoits ; s. 400 F 
—dishonestly receiving property stolen while committing ; s. 412 
—making preparation for ; s. 399 

—with attempt to cause death or grievous hurt ; s. 397 

—with murder; s. 396 

—when armed with deadly weapon ; s. 398 

i ‘ate h and negligent acts ; s. 304A 

—caus rash and negligent acts ; s. 

—causing, — a with consent or for benefit, not an offence ; ss. 87, 88, 89 
—of a quick unborn child ; s. 316 

—one of the punishment under code ; s. 53 
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Decree 

— fraudulently suffering, or obtaining issue or execution of, for sum or property not due; 
ss. 208-210 

Defamation ; ss. 499, 500 

—printing or engraving matter known to be defamatory ; s. 501 

—selling printed or engraved substance having defamatory matter ; s. 502 


Depredation 
—committing, on territories of any foreign state at peace with India ; ss. 126, 127 


Deserters — 
—harbouring, or negligently allowing concealment of, on board ship ; ss. 136, 137 


Disaffection ; 
— exciting, towards Government ; s. 124A 


Dishonestly ; s. 24 
Disqualification from holding office ; ss. 53, 74D 


Divine pleasure 
—act induced by threat of ; s. 508 


Document ; s. 29 

—destruction of ; s. 204 
—fabricating false evidence in ; s. 192 
—false, making of ; s. 464 

—forged ; s. 470 

—omission to produce ; s- 175 
—preparation of incorrect ; s. 167 
Driving 

—rash and negligent ; s. 279 


Drug 
—selling of, as a different drug ; s. 510 


Election 

—bribery in; s. 171B 

— “candidate”, meaning of ` s. 171A 

— “electoral right”, meaning of ; s. 171A 

— false statement in connection with ; s. 171G 
— failure to keep accounts of ; s. 171-I 

— illegal payment in connection with; s. 171H 
—personation at an ; s. 171D 

—punishment for bribery at an ; s. 171E 
—punishment for undue influence at ; s. 171F 
—-undue influence at an ; s. 171C 


Employee 
—criminal breach of trust by ; s. 408 
—falsification of accounts by ; s. 477A 


—theft by ; s. 381 
Enticing married woman ; s. 498 


Escape 

—making, from lawful custody or attempting ; s. 224 

—of offender from custody ; s. 216 

—public servant allowing of prisoner of war ; ss. 128, 130 

— public servant intentionally suffering. of accused person ; ss. 221, 222 
—public servant negligently suffering, of convicted person ; s. 223 


Evidence 
—causing disappearance or production of, to screen offender ; s. 201 


—destroying document to prevent its being used as; s. 204 
~——punishment for use of false or fabricated ; s. 196 
—refusal by party in a suit to give; s. 179 


Exceptions 
—general ; Ch. IV 


Explanations 
—general ; Ch. IT 


Exposure of child under 12 years; s. 317 
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Extortion ; ss. 383, 388 

—by putting a person in fear of death or grievous hurt ; s. 386 

—by putting a person in fear of injury to commit ; s. 385 

~~ of accusation of an offence punishable with death or imprisonment for life; 
—causing hurt or grievous hurt for purposes of ; ss. 327, 329, 330, 337 

—punishment for attempt to commit ; s. 389 

—punishment for ; s. 384 

—Putting or attempting to put a person in fear of death, etc., to commit ; s. 387 

—when amounts to robbery ; s. 390 

—wrongful confinement for purposes of ; s. 347 


Fabricating false evidence ; s. 192 
False charge with intent to injure ; s. 211 


False claim 
—dishonestly making a, in Court ; s. 209 
—using as true; ss. 199-200 j 


False evidence 

—giving and fabricating, definition of ; ss. 191, 192, 194, 195 
—punishment for ; s. 193 

— using evidence known to be; s. 196 


False information 

—furnishing to public servant ; ss. 177, 181 
—furnishing, to screen offender ; s. 201 

—furnishing, with intent to cause injury ; s. 182 
—furnishing, with respect to offences committed ; s. 203 


Falsification 

— of accounts by employee ; s. 477A 

Fictitious stamps ; ss. 262, 263, 263A 

Fine 

—death of offender does not discharge property from liability for; s. 70 
—description of imprisonment for non-payment of ; s. 66 
—imprisonment for non-payment of, terminates on payment of realisation of ; s. 68 
—limitation of levy of ; s. 70 

—offences punishable with, and imprisonment ; s. 65 

—offences punishable with, only ; s. 67 

—one of the punishments under code ; s. 53 

—rule as to amount of, when limit not expressed by law; s. 63 
—sentence of imprisonment for non-payment of ; s. 64 

—termination of imprisonment on payment of proportional part ; s. 69 
Fire 

—causing hurt or grievous hurt by, or heated substance ; ss. 324, 326 
—mischief by ; ss. 435, 436 | ; 
—negligent or rash act or omission to take proper precaution with ; s. 285 


Foreign postage stamps ' 
—application of certain sections to ; s. 263A 


Forfeiture 

—as one of the punishment under Code ; s. 53 ; 
—fraudulently receiving or claiming property to avoid ; s. 207 
—removing, etc., property to avoid; s. 206 

—of property used.in, or acquired by, depredation ; ss. 126, 127 
—public servant disobeying law to screen property from ; s. 217 
—preparing incorrect records, etc., to screen property from ; s. 218 
Forged document ; s. 470 vad 
paramers device or mark to give appearance of authenticity to ; ss. 475, 476 
—using or possessing ; ss. 471, 474 

Forgery ; ss. 463, 465 

aer we de or harming reputation ; ss. 468, 469 

—making or possessing counterfeit seal, etc., for ; ss. 472, 473 

—of record of court ; s. 466 

—of valuable security, etc. ; s. 467 


Force ; s. 349 


Fraudulent ) 
—cancellation, etc., of will, authority to adopt, etc. ; s. 477 
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—claim in a court of justice ; s. 209 

—claim to property to prevent seizure ; s. 207 

—deeds and dispositions of property ; ss. 421, 424 
—obtaining decree for sum not due ; s. 210 
—removal, etc., of property to prevent seizure ; s. 206 
—suffering decree for sum not due ; s. 208 


Fraudulently ; s. 25 


Gaining wrongfully ; s. 23 
—Gender ; s. 8 


Gesture 
—making a, to wound religious feelings of another ; s. 298 
-i amounts to an assault ; s. 351 

ift 
—taking, to help to recover stolen property, etc. ; s. 215 
—taking to screen offender ; ss. 213, 214 


Good faith ; S. 52 

—act done in, for benefit of person without consent excused ; s. 92 
—act done in, under orders of court of justice excused ; s. 78 
—communication made in, no offence ; s. 93 


Government ; s. 17 

—appropriate ; s. S5A 

—exciting disaffection towards ; s. 124A 
—offence against ; s. 121A 
—overawing or abetment thereof ; s. 124 


Government stamp 

—counterfeiting ; s. 255 

—effacing writing from substance bearing, or removing from document, used for it; s. 261 
—erasure of mark denoting that, has been used ; s. 263 : 

—having possession of counterfeit ; s. 259 

—having possession of instrument for counterfeiting ; s. 256 

—making or selling instrument for counterfeiting ; s. 257 

—prohibition of fictions ; s. 263A 

—sale of counterfeit ; s. 258 

—using, known to have been used before ; s. 262 


Gratification ; s. 161 

—abetment by a public servant of the taking and giving of illegal ; s. 164 
—accepting, etc., for corruptly influencing a public servant ; s. 162 
—accepting, etc., for using personal influence with public servant ; s. 163 
—accepting, etc., to screen offender or abandon prosecution ; s. 213 
—giving, etc., in consideration of screening offender ; s. 214 

—public servant improperly taking ; s. 161 

—public servant taking, etc., without adequate consideration for it ; s. 165 


Grievous hurt ; s. 320 

—act done by consent not intended or known to be likely to cause death or does not constitute 
an offence ; s. 87 

—by act endangering life or personal safety ; s. 338 

—causing, by weapons ; s. 326 

—causing, on provocation ; s. 335 

—causing, to deter public servant from his duty ; s. 333 

—causing to extort confession ; s. 331 

—causing to extort property ; s. 329 

—caused whilst committing lurking house trespass or house breaking ; ss. 459, 460 

—kidnapping or abducting in order to subject person to ; s. 367 

—putting person in fear of, for extortion ; ss. 386-387 

—voluntarily causing ; ss. 322, 325 

—while committing dacoity or robbery ; s. 397 


Harbouring ; s. 52A 

—husband and wife not punishable for ; ss. 212 Exception, 216 Exception, 216A Exception 
—penalty for, offender ; s. 212 

—-penalty for, a person ‘who has escaped from custody, etc. ; s. 216 

—persons hired for an unlawful assembly ; s. 157 

—prisoner of war who has escaped ; s. 130 

—robbers, dacoits, etc., penalty for ; s. 216A 
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Harm 

—act likely to cause ; s. 81 

—causing slight, no offence ; s. 95 

House breaking ; s. 445 

—by night ; s. 446 

—srievous hurt caused whilst committing ; ss. 459, 460 

—punishment for ; ss. 453-454 P 

House trespass ; s. 442 

—after preparation of hurt, assault, etc. ; s. 452 : 

_ r — i commit oflences punishable with imprisonment or imprisonment for life or death ; 
SS. 

—grievous hurt caused whilst committing lurking ; ss. 459, 460 

—lurking ; s. 443 

—lurking, by night; s. 444 

—punishment for ; s. 448 

—punishment for lurking ; ss. 453-458 

Hurt ; s. 319 

—causing, by an act endangering life or personal safety ; s. 337 

—causing, by dangerous weapons ; s. 324 

—causing, in committing robbery ; s. 394 

—causing, on provocation ; s. 334 

—causing, to deter public servant from duty ; s. 332 

—causing, to extort confession ; s. 330 

—causing, to extort property ; s. 327 

—causing voluntarily ; ss. 321, 323 


Illegal ; s. 43 

Illegal commitments 1 
—for trial or confinement ; s. 220 
Illegal gratification 


—penalty for taking, to influence public servant ; ss. 161-165 
—penalty for taking, to screen offender or to receive stolen property ; ss. 213-215 


Illicit intercourse 

—abducting woman in order to force her to ; s. 366 
—enticing married woman for ; s. 498 

—importing a girl from foreign country for ; s. 366B 
—procuration of a woman or minor girl for ; s. 366A 


Importation of girl from foreign country ; s. 366B 


Imprisonment 

—is rigorous or simple ; s. 53 

—one of the punishments under Code ; s. 53 

—power of Court to impose, for non-payment of fine; s. 64 

—rules regulating amount and nature of, ordinarily in default of payment of fine ; 
ss. 64, 67 

—sentence of, may be wholly or partly rigorous or simple ; s. 60 

—termination of, on payment or realisation of fine ; s. 68 


Imprisonment for life j y 
—mode of reckoning term of ; s. 57 
—one of punishments under the Code ; s. 53 


Indian coin ; s. 230 

—altering appearance of ; s. 244 

—counterfeiting ; s. 232 

—delivery of, possessed with knowledge that it is counterfeit/altered ; ss. 240, 251 

—fraudulently diminishing weight, etc. ; 247 

—making or selling instrument for counterfeiting » s. 234 

—possession of, by person who knew it be counterfeit/altered when he became possessed 
thereof ; ss. 243, 253 


Infectious disease 
—disobeying quarantine rules re. ; s. 271 
—negligently or wilful act likely to cause spread of ; ss. 269, 270 


Injury ; s. 44 J | 
— threat of, in order to commit extortion, an offence ; s. 385 
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—threat of, to public servant ; ss. 189, 190 


Instigate 
—meaning of ; s. 107, Expln. 1 


Insult 

—to public servant in judicial proceeding ; s. 228 

—to religion of a person ; s. 295 

—with a view to provoking breach of the peace ; s. 504 
—word, etc., to modesty of woman ; s. 509 


Intention 
—act done bona fide without criminal ; s. 81 
—effect of criminal, where act done by two or more persons ; s. 35 


Intoxication 

—causing a person to execute or alter a document while in a state of, is forgery ; s. 464 

—ina public place, penalty for ; s. 510 

—person in a state of ; cannot consent ; ; s. 90 

sm of knowledge or intent against a man in a state of, produced against his will, 
ete: ; S. 

—right of private defence against a person in a state of ; s. 98 

—when act done in a state of, no offence ; s. 85 


Joint acts 
—criminality of ; ss. 34, 2 37, 38 


Judge ; s. 19 
—act of, when no offence ; s. 77 
—isa public servant ; s. 21 


Judicial proceeding 
—explained ; s. 192 
—public servant corruptly making report, etc., contrary to law in a; s. 219 


Justice 

—offences against public ; Ch. XI 

Kidnapping ; s. 359 ) ° 
—from India ; s. 360 

—from lawful guardianship ; s. 361 

— in order to murder ; s. 364 _ 

—in order to subject persons to grievous hurt, slavery, etc. ; s. 367 

—minor for purposes of begging ; s. 363A 

—of child under 10 years with intent to steal from its person ; s. 369 

—of woman to compel her marriage, etc. ; s. 366 

—punishment of ; s. 363 

—with intent secretly and wrongfully to confine persons ; s. 365 

—wrongfully concealing or keeping in confinement kidnapped persons ; s. 368 


Labour 

—unlawful compulsory ; s. 374 

Land-holder 

—liability of, for his agent or manager, for riot ; ss. 154, 156 


Lawful guardian ; s. 361 Expln. 
Legal remuneration ; s. 161 
Legally bound to do ; s. 43 
Life ; s. 45 

—transportation of ; s. 53A 
Local law 

—not affected by Code ; s. 42 
Losing wrongfully ; s. 23 


Lottery 
—offences in connection with ; s. 294A 


Lunatic 

—act done to, for benefit, no offence ; ss. 89, 92 
—cannot consent ; s. 90 

—causing a, to sign, etc., a document, is forgery ; s. 464 
—offences committed by, not punishable ; s. 84 

—right of private defence against acts of ; s. 98 
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Man; s. 10 


Manager 
—liability of, for riot on land ; ss. 154, 156 


Marriage 

—causing cohabitation by deceitfully inducing a belief of lawful ; s. 493 
—ceremony fraudulently gone through without lawful ; s. 496 
—forging register of ; s. 466 

—kidnapping or abducting a woman to compel her ; s. 366 
—performing, again during subsistence of early ; s. 494 

—performing, by concealing first ; s. 495 


Married woman 

—committing adultery with ; s. 497 

—enticing or taking away. with criminal intent ; s. 498 
—kidnapping or abducting ; s. 366 


Measures 

—offences relating to ; Ch. XIII 

Minor 

—procuration of ; s. 366A 

—selling or buying of ; ss. 372, 373 

Mint 

-anne coin issued from, to be of different weight or composition from that fixed by law ; 
s. 244 

—conveying coining tools out of ; s. 245 


Misappropriation of property ; ss. 403, 404 
Miscarriage ; ss. 312-314 


Mischief ; ss. 425-426 

—after preparation made for causing death or hurt ; s. 440 
—by breaking open/closed receptacle ; ss. 461, 462 b 
—by causing inundation or obstruction to public drainage ; s. 43 
—by destroying land mark fixed by public authority ; s. 434 ` 
—by destroying lighthouse or sea-mark ; s. 433 

—by fire or explosive substance ; ss. 435, 436 

—by injury to public roads, etc. ; s. 43] 

—by injury to works of irrigation ; s. 430 

—by killing or maiming animal ; ss. 428, 429 

—causing damage to the amount of Rs. 50; s. 427 

—in regard to will, etc. ; s. 477 

—with intent to destroy, ete., decked vessel ; ss. 437, 438 


Misfortune 

—act done by, when no offence ; s. 80 
Mistake 

—of fact ; s. 76 

—of law ; s. 76 J 


Month ; s. 49 
Motive or reward ; s. 161, Expin. 
Movable property ; s. 22 


Murder ; ss. 300, 303 

—attempt to commit ; s. 307 

—dacoity with ; s. 396 

—kidnapping or abduction in order to ; s. 364 
—punishment for ; s. 302 


Mutiny, abetment of ; s. 131 
Navigation, rash and negligent ; s. 280 


Negligence 

—causing death by ; s. 304A 

—in dealing with explosive substance ; s. 286 

—in dealing with fire ; $. 285 

—in dealing with machinery ; s. 287 l 
—in dealing with poison ; s. 284 

— in driving or riding on public way ; s. 279 

— in omitting to prevent danger from animals ; s. 289 
—in pulling down buildings ; s. 288 
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Nuisance ; s. 268 
—continuance of, after injunction to discontinue ; s. 291 
—punishment for public, not specially provided for ; s. 290 


Number; s. 9 
Oath ; s. 51 
Oath or affirmation 


—false statement on ; s. 181 
—refusal to take ; s. 178 


Obscene acts and songs ; s. 294 


Obscene books, etc. ; ss. 292, 293 


Obstruction 

—penalty for, in apprehending ; ss. 224, 225 

—to public drainage ; s. 432 

—to public servant in discharge of duties ; s. 186 

—to public way or line of navigation ; s. 283 

—to sale of property by public servant ; s. 184 

—to taking of property by authority of public servant ; s. 183 


Occupier 

—agents of, when liable ; s. 156 

—liability of, in regard to riot on land ; s. 155 

—of land not giving police information of riot, etc. ; s. 154 


Offences 

—abetting ; s. 108 

—against property ; Ch. XVII 

—against public justice ; Ch. XI 

—against public tranquillity ; Ch. VIII 

—against state ; Ch. VI 

—affecting human body ; Ch. XVI 

—affecting public health ; safety, etc. ; Ch. XIV 
—attempts to commit ; s. 511 

—committed in India ; s. 2 

—committed outside India ; s. 3 

—co-operation in committing, is an ; s. 37 

—limits of punishment of, made of several parts ; s. 71 
—of contempts of lawful authority ; Ch. X 

—of criminal breach, etc. ; Ch. XIX 

—of criminal intimidation ; Ch. XXII 

—of defamation ; Ch. XXI 

—punishment for, when judgment in alternative ; s. 72 
—relating to army, navy, etc. ; Ch. VII 

—telating to coin and Government stamps ; Ch. XII 
—relating to documents and to ws or property marks ; Ch. XVIII 
—relating to elections ; Ch. IXA 

—relating to marriage ; Ch. XX 

—relating to public servants ; Ch. IX 

—relating to weights and measures ; Ch. XIII 
—relating to religion ; Ch. XV 


Omission ; s. 33 

—effect caused partly by, and partly by act ; s. 36 

—to apprehend on the part of a public servant ; ss. 202, 221, 222, 225A 
—to assist public servant ; s. 187 

—to produce document or thing when bound to do so; ss. 175, 176 


Person ; s. 11 


Personation 

—at an election ; s. 171D 

—of another, for purpose of suit or prosecution ; s. 205 
—-of a member of armed forces ; s. 140 

—of any public servant ; s. 170 

—punishment for, at an election ; s. 171F 


Place of worship 
injuring or defiling ; s. 295 
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Poison 

—administration of, with intent to ca i i ; 
ss. 324. 326. 328 cause hurt or grievous hurt or to commit an offence ; 

—rashness or negligence concerning, or omission to take proper order ; s. 284 

Previous conviction 

—enhancement of punishment on ; s. 75 


Preparation 
—making, to commit robbery ; s. 399. 


Private defence 

—acts against which there is no right of ; s. 99 

—against deadly assault when there is risk to harm to innocent person ; s. 106 
—against act of person of unsound mind ; s. 98 

—commencement, etc., of right of, of body ; s. 102 

—commencement, etc., of right of, of property ; s. 105 

—of body/property ; s. 97 

—thing done in; s. 96 

—when right of, of body extends to causing any harm other than death ; s. 101 
—when right of, of property extends to causing any harm other than death ; s. 104 
—when right of, of body extends to causing death ; s. 100 

—when right of, of property extends to causing death ; s. 103 


Process 


—absconding to avoid, or preventing service or publication of, or non-attendance in obedience 
to ; ss. 172, 174 


Procuration of minor girl ; s. 366A 

Prohibition of fictitious postage stamps ; s. 263B 
Property 

—in possession of wife, clerk or servant ; s. 27 
—private defence of ; see under ‘‘Private defence” 


-—resisting seizure and obstructing sale of, or illegally bidding for, in contempt of lawful autho- 
rity ; ss. 183, 185 


Property mark ; s. 479 

—counterfeiting or making or possessing instruments for counterfeiting ; ss. 483-485 
—making or using false, on a receptacle containing goods, etc. ; s. 487 

—selling goods marked with false ; s. 486 

—tempering with, with intent to injure ; s. 489 

—using false ; ss. 481, 482 


Prostitution | 
—selling or buying minor for purpose of ; ss. 372, 373 


Provocation 

—assaulting or using criminal force otherwise than on grave ; ss. 352, 355 
—causing hurt or grievous hurt on grave and sudden ; ss. 334, 335 
—giving, with intent to cause riot ; s. 153 

—when reduces murder to culpable homicide ; s. 300, Expin. 1 


Public ; s. 12 


Public justice ` 
—offences against ; Ch. XI 


Public nuisance ; ss. 268-294 


‘Public servant ; s. 21 

—abetting an offence ; s. 116 

—abetting taking of bribe or gratification ; s. 161 A 

—absconding to avoid service of summons, etc., of ; s. 172 

—acts of, excepted from being an offence ; s. 492 

—assault. etc., on, while suppressing a riot, etc. ; s. 152 

—concealing design to commit offences which it is his duty to prevent ; s. 119 
—contempt of the lawful authority of ; Ch. X 

—counterfeiting a property-mark used by ; s. 484 

—criminal breach of * one 409 

—defence against acts of ; s. ; 

pa 4 be acting in the discharge of public functions ; s. 186, Expln. 
—deemed to be acting under lawful authority ; s. 183, Expin. 
—disobeying direction of law ; s. 166 
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—disobeying direction of law in order to screen offender ; s.. 217 

—disobeying orders of, duly promulgated ; s. 188 

—framing incorrect record or writing in order to screen offender ; s. 218 
—furnishing false information to ; s. 177 

—furnishing false information respecting an offence committed ; ss. 177, 202 

— giving false information to make, use his power to injure another ; s. 182 

—hurt to, to deter him from doing his duty, causing hurt or grievous hurt ; ss. 332-333 
—illegal purchase of, or bid for property offered for, sale by ; s. 185 
—improperly taking gratification, etc. ; s. 161 

—insulting or interrupting a, during judicial proceeding ; s. 228 
—keeping person in confinement contrary to law ; s. 220 e 
—making false marks upon goods to deceive ; s. 487 

—making false statement on oath before ; s. 181 

—making order, etc., contrary to law ; s. 219 

—negligently suffering escape of person from confinement ; s. 223 

—non-attendance in obedience to order from or departure without leave of ; s. 174 
—obstructing, in discharge of duty and omitting to assist ; ss 186-187 

—obstructing sale of property by lawful authority of ; s. 184 

—ob taining valuable thing for inadequate consideration ; s. 165 

—omission to give apprehend or sufferance of escape on part of ; s. 225A 
—omission to give notice or information to ; s. 176 

—omission to give notice of an offence committed ; ss. 176, 203 

—omission to produce or deliver up document to ; s. 175 

—omitting to apprehend, etc., person accused or sentenced ; ss. 221, 222 
—personating a ; ss. 170-171 

—preparing incorrect document by ; s. 167 

—preventing service of summons, etc., of ; s. 173 

—punishment for abetment of offence ; ss. 161, 165 

—refusing to answer question of ; s. 179 

—trefusing to be sworn by ; s. 178 

—refusing to sign a statement before ; s. 180 

—resisting the taking of property by lawful authority of ; s. 183 

—threat of injury to; s. 189 ' | 
—threat to induce any person to restrain, etc., from applying to, for protection ; s. 190 
—unlawful buying or selling or engaging in trade ; ss. 168-169 

—using a criminal force towards ; s. 353 a 

—voluntarily and negligently allowing prisoner of war to escape ; ss. 128-129 

—who are included in term; s. 21 


Public spring 


—fouling water of ; s. 277 2 
Public tranquillity ; Ch. VIII 
Punishments 


—calculation of fraction of terms of ; s. 67 
— various kinds of ; s. 53 
—when enhanced ; s. 75 


Quarantine 
—disobedienee to rules of ; s. 271 


Rape ; ss. 375,376 ` ` >. ë 


Rash and negligent acts 

—causing death by ; s. 304A 

—endangering life or personal safety of others ; s. 336 
—in dealing with explosive substance ; s. 286 

—in dealing with fire ; s. 285 

—in dealing with machinery ; s. 287 

—in dealing with poison ; s. 284 

—in driving or riding ; s. 279 

—in navigation of vessel ; s. 280 

—in public way ; s. 283 

— with respect to animal ; s. 289 

—with respect to pulling down or repairing buildings ; s. 288 


Reason to believe ; s. 26 


Receiving stolen property 

—dishonestly ; s. 411 

— habitually, or dealing with stolen property ; s. 413 
— in the commission of dacoity ; s. 412 
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L Religion 
k —disturbing religious assembly ; s. 296 


—injuring or defiling place of worship ; s. 295 
—otiences relating to ; Ch. XV 


—outraging the feelings of, of any class ; s, 295A 

——trespassing on burial places ;s. 297 _ 

—uttering words to wound religious feelings ; s. 298 

Rescue 

—a person from lawful custody ; s. 225 

—a prisoneg of war ; s. 130 

Rioting ; s. 146 : 

— armed with deadly weapon ; s. 148 

—assaulting or obstructing public servant when suppressing ; s. 152 
--being hired to take part in ; s. 158 


—liability of person for whose benefit or on whose land, committed ; ss. 154-156 
—punishment for ; s. 147 


—wantonly giving provocation with intent to cause ; s. 153A 

Robbery ; s. 390 i 

—attempt to commit ; s. 393 

—punishment for į s. 392 

—voluntarily causing hurt in ; s. 394 

—when armed with deadly weapon ; s. 391 

—when extortion is ; s. 390 

—when theft is ; s. 390 

—witb attempt to cause death or grievous hurt ; s, 397 

Sea-mark 

—exhibiting false ; s. 281 

—mischief by destroying, moving or rendering less useful ; s. 433 

Sedition ; s. 124A _ 

Seduction I I 

—kidnapping or abducting woman with a view to ; s. 366 

Sense of expression once explained ; s. 7 

Servant I 

—property in possession of, is in possession of master ; s. 27 

Ship . 

—rash navigation of, and conveying passengers for hire in over-loaded or dangerous ; ss. 280, 
282 

Slavery 

—dealing with persons as slaves ; s. 370 

—habitually dealing in slaves ; s. 371 

—kidnapping or abducting in order to subject to ; s. 367 

Special law 

—not affected by Code; s. 41 

Stamps 

—see ‘‘Government stamps” 


Stolen property ; s. 410 

—assisting in concealment of ; s. 414 

—dishonestly receiving; s. 411 l 
—dishonestly receiving, in commission of a dacoity ; s. 412 
—habitually dealing in ; s. 413 

Suicide 

—abetment of ; ss. 305-306 

—attempt of ; s. 309 


Summons | ; 
—absconding to avoid service of ; s. 172 
—disobedience to ; s. 174 

—preventing service ; s. 173 
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—punishment for ; s. 379 
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Thug ; ss. 310, 311 


Trade-mark ; s. 478 

—counterfeiting ; ss. 483, 484 
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—selling goods with counterfeit ; s. 486 

—using false ; s. 480 
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Undue influence 
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. —voluntarily causing hurt, etc., to extort ; ss. 527 329, 331 
-—wrongful confinement to export ; ss. 347, 348 


Vessel ; s. 48 
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—enticing or taking away ; s. 498 


SUBJECT INDEX 131 


—kidnapping, etc., of, to compel marriage, etc. ; s. 366 
—procuration of ; s. 366A 

—word or gesture or act intended to insult modesty of ; s. 509 
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—to extort confession, etc. ; s. 348 
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Year ; s. 49. 
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INDIAN EVIDENCE ACT, 1872 


[1 of 1872] 


Preamble 
Whereas it is expedient to consolidate, define and amend the law of Evidence j 
It is hereby enacted as follows : 


PART I 
RELEVANCY OF FACTS 


CHAPTER I 
PRELIMINARY 


Short title, extent and commencement. 


1. This Act may be called the Indian Evidence Act, 1872. 


It extends to the whole of India except the State of Jammu and Kashmir and 
applies to all judicial proceedings in or before any Court, including Courts- 
martial, other than Courts-martial convened under the Aimy Act, the Navai 
Discipline Act or the Indian Navy (Discipline) Act, 1934 (34 of 1934), or the 
Air Force Act but not to affidavits presented to any Court or Officer, nor to 
proceedings before an arbitrator ; 


and it shall come into force on the first day of September, 1872. 
2. [Repeal of enactments— Repealed] 


Interpretation clause. 


3. In this Act the following words and — are used in the following 
senses, unless a contrary intention appears from the ccniext :— 


“Court”. 

“Court” includes all Judges and Magistrates and all persons, except arbitrators, 
legally authorized to take evidence. | 

“Fact”, 

“Fact” means and includes— 


(1) any thing. state of things, or relation of things, capable of being percei- 
ved by the senses ; 


2? EVIDENCE ACT T Sec. 3 


(2) any mental condition of which any person is conscious. 


Illustrations 


(a) That there are certain objects arranged in a certain order in a certain place, is a fact. 
(b) That a man heard or saw something, is a fact. 
(c) That a man said certain words, is a fact. 


(d) That a man holds a certain opinion, has a certain intention, acts in good faith, or 
fraudulently, or uses a particular word in a particular sense, or is or was at a specified time 
conscious of a particular sensation, is a fact. 


(e) That a man has a certain reputation, is a fact. 


“Relevant”. 


One fact is said to be relevant to another when the one is connected with the 
other in any of the ways referred to in the provisions of this Act relating to the 
relevancy of facts. 


“Facts in issue”. 

The expression “facts in issue” means and includes— 

any fact from which, either by itself or in connection with other facts, the exis- 
tence, non-existence, nature, or extent of any right, liability, or disability, 
asserted or denied in any suit or proceeding, necessarily follows. 

Explanation : Whenever, under the provisions of the law for the time being in 


force relating to Civil Procedure, any Court records an issue of fact, the fact 
to be asserted or. denied in the answer to such issue, is a fact in issue. 


Illustrations 


A is accused of the murder of B. 

At his trial the following facts may be in issue :— 

That A caused B’s death ; 

That A intended to cause B’s death ; 

That A had received grave and sudden provocation from B ; 


That A, at the time of doing the act which caused B's death, was, by reason of unsound- 
ness of mind, incapable of knowing its nature. 


“Document”. 


“Document” means any matter expressed or described upon any substance by 
means of letters, figures, or marks, or by more than one of those means, intended 
to be used, or which may be used, for the purpose of recording that matter. 


Illustrations 
A writing is a document ; 
Words printed, lithographed or photographed are documents ; 
A map or plan is a document ; 
An inscription on a metal plate or stone is a document ; 


A caricature is a document. 
“Evidence”. 
“Evidence” means and includes— 


(/) all statements which the Court permits or requires to be made before it 
by witnesses, in relation to matters of fact under inquiry ; 


such statements are called oral evidence : 
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(2) all documents produced for the inspection of the Court ; 
such documents are called documentary evidence. 


“Proved”. 


A fact is said to be proved when, after considering the matters before it, the 
Court either believes it to exist, or considers its existence so probable that a 
prudent man ought, under the circumstances of the particular case, to act upon 
the supposition that it exists. 

“Disproved’”’. 


A fact is said to be disproved when, after considering the matters before it, the 
Court either believes that it does not exist, or considers its non-existence so 
probable that a prudent man ought, under the circumstances of the particular 
case, to act upon the supposition that it does not exist. 


“Not proved”. 

A fact is said not to be proved when it neither proved nor disproved. 

“India”. 

“India” means the territory of India excluding the State of Jammu and 
Kashmir. 

“May presume”. 


4. Whenever it is provided by this Act that the Court may presume a fact, it 
may either regard such fact as proved, unless and until it is disproved, or may 
call for proof of it : 


“Shall presume”. < 

Whenever it is directed by this Act that the Court shall presume a fact, it shall 
regard such fact as-proved, unless and until it is disproved : 

“Conclusive proof”. 


When one fact is declared by this Act to be conclusive proof of another, the 
Court shail, on proof of the one fact, regard the other as proved, and shall not 
allow evidence to be given for the purpose of disproving it. 


CHAPTER II 
OF THE RELEVANCY OF FACTS 


Evidence may be given of facts in issue and relevant facts. 


5. Evidence may be given in any suit or proceeding of the existence or non- 
existence of every fact in issue and of such other facts as are hereinafter declared 


to be relevant, and of no others. 


Explanation : This section shall not enable any person to give evidence of a fact 
which he is disentitled to prove by any provision of the law for the time being in 


force relating to Civil Procedure. 
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Illustrations 


(a) A is tried for the murder of B by beating him with a club with the intention of causing 
his death. 

At A’s trial the following facts are in issue :— 

A’s beating B with the club ; 

A’s causing B’s death by such beating ; 

A’s intention to cause B’s death. 


(b) A suitor does not bring with him, and have in readiness for production at w r“ 
hearing of the case, a bond on which he relies. This section does not enable — ba 
produce the bond or prove its contents at a subsequent stage of the proceedings, otherwise 
than in accordance with the conditions prescribed by the Code of Civil Procedure. 


Relevancy of facts forming part of same transaction. 


6. Facts which, though not in issue, are so connected with a fact in issue as to 
form part of the same transaction, are relevant, whether they occurred at the 
Same time and place or at different times and piaces. 


Illustrations 


(a) A is accused of the murder of B by beating him. Whatever was said or done by A or B 
or the by-standers at the beating, or so shortly bcfore or after it as to form part of the 
transaction, is a relevant fact. 


(b) A is accused of waging war against the Government of India by taking part in an 
armed insurrection in which property is destroyed, troops are attacked, and gaols are 
broken open. The occurrence of these facts is relevant, as forming part of the general 
transaction, though A may not have been present at all of them. 


(c) A sues B for a libel contained in a letter forming part of a correspondence. Letters 
between the parties relating to the subject out of which the libel arose, and forming part 
of the correspondence in which it is contained, are relevant facts, though they do not 
contain the libel itself. - i 


(d) The question is, whether certain goods ordered from B were delivered to A. The 
goods were deiivered to several intermediate persons successively. Each delivery is a 
relevant fact. 


Facts which are the occasion, cause or effect of facts in issue. 


7. Facts which are the occasion, cause or effect, immediate or otherwise, of 
relevant facts, or facts in issue, or which constitute the state of things under 
which they happened, or which afforded an opportunity for their occurrence or 
transaction, are relevant. 


Illustrations 


(a) The question is, whether A robbed B. 


The facts that. shortly before the robbery, B went to a fair with money in his possession, 
and ikat he showed it, or mentioned the fact that he had it, to third persons, are relevant. 


(6) The question is, whether A murdered B. 


Marks on the ground. produced by a struggle at or near the place where the murder was 
committed, are relevant facts. 


(c) The question is, whether A poisoned B. 


The state of B’s health before the symptoms ascribed to poison, and habiis of B known to 
A, which afforded an opportunity for the administration of poison, are relevant facts. 


Motive, preparation and previous or subsequent conduct. 


8. Any fact is relevant which shows or constitutes a motive or preparation for 
any fact in issue or relevant fact. 
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The conduct of any party, or of any agent to añy party, to any suit or proceed- 
ing, in reference to such suit or proceeding, or m reference to amy Tact m issue 
therein or relevant thereto, and the conduct of any person an offence agamst 
whom is the subject of any proceeding, is relevant, if such conduct iniluences er 
is influenced by any fact in issue or relevant fact, and whether it was previous or 
subsequent thereto. | | 

Explanatiən | : The word “conduct” in this section does not include statemenis, 
uniess those statements accompany and expiain acts other than statements ; but 
this explanation is not to affect the relevancy of statements under any other 
section of this Act. | 


Explanation 2 : When the conduct of any person is relevant, any statement made 
to him oí in his presence and hearing, which affects such conduct, is relevant. 


Illustrations 


(a) A is tried for the murder of B. ' i 

Fhe fects that A murdered C, that B knew that A had murdered C, and that B had tried to 
extort money from A hy threatening to make his knowicdge public, are reievant. 

(b) A sues B upon a bond for the payment of money. B denies the making of tne bond. 
The fact that, at the time when the bond was alleged to be made, B required money for a 
particular purpose, is relevant. ° ` I 

(e) A is tried for the murder of B by poison. a ; 
The fact that, before the death of B, A procured poison similar to that which was adminis- 
tered to B, is relevant. s l ' a 

(d) The question is, whether a certain document is the will of A. 


The facus that, not long before the date of the alleged wiil, A made inquiry into matters 

to which the provisions of the alleged will relate ; that he consuited vak:is in reference to 

making the will, and that he caused drafts of other wills to be prepared, cf which he did 

no: approve, are relevant. 

(e) A is accused of a crime. 

The facts that, either before, or at the time of, or after the alleged crime, A provided evid- 

ence which would tend to give to the facts of the case an appearance favourable to himself, 

or that he destroyed or concealed evidence, or prevented the presence or procured the 
of persons who might have been witnesses, or suborned persons to give false 

evidence respecting it, are relevant. 

(f) The question is, whether A robbed B. I 

The facts that, after B was robbed, C said in A’s presence—‘‘the police are coming to look 

for the man who rcbbed B,” and that immediately afterwards A ran away, are relevant. 


(g) The question is, whether A owns B rupees 10,000. 


The facts that A asked C to lend him money, and that D said to C in A's presence and 
hearing—‘‘I advise you not to trust A, for he owes B 10,000 rupees,’ and that A went 
away without making any answer, are relevant facts. 


(h) The question is, whether A committed a crime. 

The fact that A absconded after receiving a letter warning him that inquiry was being made 
for the criminal, and the contents of the letter, are relevant. 

(i) A is accused of a crime. ` 


The facts that, after the commission of the alleged crime, he absconded, or was in posses- 
sion of property or the proceeds cf property acquired by the crime, or attempted to con- 
ceal things which were or might hz c teen used in committing it, are relevant. 


(j) The question is, whether A was ravished. 

The facts that, shortly after the alleged rape, she made a compiaint relating to the crime, 
the circumstances under which, and the terms in which, the complaint was made are 
relevant. 


The fact that, without making a complaint, she said thatshe had been ravished is not 
relevant as conduct under this section, though it may be relevant. 
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as a dying declaration under section 32, clause (1), or 
as corroborative evidence under section 157. 
(k) The question is, whether A was robbed. 
The fact that, soon after the alleged robbery, he made a complaint relating to the offence, 


the circumstances under which, and the terms in which, the complaint was made, are 
relevant. 


The fact that he said he had been robbed, without making any complaint, is not relevant 
as conduct under this section, though it may be relevant. 

as a dying declaration under section 32, clause (1), or 

as corroborative evidence under section 157. 


Facts necessary to explain or introduce relevant facts. 


9. Facts necessary to explain or introduce a fact in issue or relevant fact, or 
which support or rebut an inference suggested by a fact in issue or relevant fact, 
or which establish the identity of any thing or person whose identity 1s relevant, 
or fix the time or place at which any fact in issue or relevant fact happened, or 
which show the relation of parties by whom any such fact was transacted, are 
relevant in so far as they are necessary for that purpose. 


Illustrations 


(a) The question is, whether a given document is the will of A. 
_ state of A’s property and of his family at the date of the alleged will may be relevant 
acts. 


(b) A sues B for a libel imputing disgraceful conduct to A ; B affrms that the matter alleg- 
ed to be libellous is true. 


The position and relations of the parties at the time when the libel was published may be 
relevant facts as introductory to the facts in issue. 


The particulars of a dispute between A and B about a matter unconnected with the alleged 


libel are irrelevant, though the fact that there was a dispute may be relevant if it affected 
the relations between A and B. 


(c) Ais accused of a crime. 
The fact that, soon after the commission of the crime, A absconded from his house, is 
relevant, under section 8, as conduct subsequent to and affected by facts in issue. 


The fact that, at the time when he Icft home, he had sudden and urgent business at the 


place to which he went, is relevant, as tending to explain the fact that he left home 
suddenly. 


The details of the business on which he left are not relevant, except in so far as they are 
necessary to show that the business was sudden and urgent. 


(d) A sues B for inducing C to break a contract of service made by him with A. C, on 
leaving A’s service, says to A—‘‘I am leaving you because B has made me a better offer”. 


This statement is a relevant fact as explanatory of C’s conduct, which is relevant as a fact 
in issue. 


(e) A, accused of theft, is seen to give the stolen property to B, who is seen to give it 
to A’s wife. B says, as he delivers it—‘‘A says you are to hide this”. B’s statement is 
relevant as explanatory of a fact which is part of the transaction. 


(f) A is tried for a riot and is proved to have marched at the head of a mob. The cries 
of the mob are relevant as explanatory of the nature of the transaction. 


Things said or done by conspirator in reference to common design. 


10. Where there is reasonable ground to believe that two or more persons have 
conspired together to commit an offence or an actionable wrong, anything said, 
done or written by any one of such persons in reference to their common inten- 
tion, after the time when such intention was first entertained by any one of 
them, is a relevant fact as against each of the persons believed to be so 
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conspiring, as well for the purpose of proving the existence of the conspiracy as 
or the purpose of showing that any such person was a party to it. 


Illustration 
Reasonable ground exists for believin joi i i i 
g that À has joined in a conspiracy to wage 
the Government of India. i nine 


The facts that B procured arms in Europe for the purpose of the conspiracy, C collected 
money in Calcutta for a like object, D persuaded persons to join the conspiracy in Bombay, 
E published writings advocating the object in view at Agra, and F transmitted from Delhi to 
G at Cabul the money which C had collected at Calcutta, and the contents of a letter 
written by H giving an account of the conspiracy, are each relevant, both to prove the 
existence of the conspiracy, and to prove A’s complicity in it, although he may have been 
ignorant of all of them, and although the persons by whom they were done were strangers 
ee and although they may have taken place before he joined the conspiracy or after he 


When facts not otherwise relevant become relevant. 
11. Facts not otherwise relevant are relevant— 
(1) if they are inconsistent with any fact in issue or relevant fact ; 
@ W _by themselves or in connection with other facts they make the 
existence or non-existence of any fact in issue or relevant fact highly 
probable or improbable. 


Illustrations 


(a) The question is, whether A committed a crime at Calcutta on a certain day. 


The fact that, on that day, A was at Lahore is relevant. 


The fact that, near the time when the crime was committed, A was ata distance from thé 
place where it was committed, which would render it highly improbable, though not im- 
Possible, that he committed it, is relevant. 


(5) The question is, whether A committed a crime. 


The circumstances are such that the crime must have been committed either by A, B, C or D. 
Every fact which shows that the crime could have been committed by no one else, and that 


it was not committed by either B, C or D is relevant. 

In suits for damages, facts tending to enable Court to determine amount are 
relevant. 

12. In suits in which damages are claimed, any fact which will enable the Court 
to determine the amount of damages which ought to be awarded, is relevant. 


Facts relevant when right or custom is in question. 
13. Where the question is as to the existence of any right or custom, the 
following facts are relevant— l 7 

(a) Any transaction by which the right or custom in question was created, 
claimed, modified, recognized, asserted, or denied, or which was 
inconsistent with its existence ; 

(b) Particular instances in which the right or custom was claimed, recognized, 
or exercised, or in which its exercise was disputed, asserted or departed 
from. 

Illustration 
The question is, whether A has a right to a fishery. A deed conferring the fishery on A’s 
ancestors, a mortgage of the fishery by A’s father, a subsequent grant of the fishery by 


A’s father, irreconsileable with the mortgage, particular instances in which A’s father 
exercised the right, or in which the exercise of the right was stopped by A’s neighbours, are 


relevant facts. 
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Fecis showiag existence of state of mind, or of body or bodily feeling. | 
14. Facts showing the existence of any state of mind-—such as Intention, 
knowledge, good faith, negligence, rashness, ill-will or good-will towards r. 
particular person, or showing the existence of any siate of body or bodily feeling 
— are relevant, when the existence of any such state of mind or body or bodily 
feeling, is in issue or relevant. 

Explanation 1. A fact relevant as showing the existence of a relevant state of 
mind must show that the state of mind exists, not generally, but in reference to 
the particular matter in question. 


Explanation 2 : But where, upon the trial of a person accused of an offence, the 
previous commission by the accused of an offence is relevant within the meaning 
of this section, the previous conviction of such person shall aiso be a relevant 
fact. 


Illustrations 


(a) A is accused of receiving stolen goods knowing them to be stolen. It is proved that he 
was in possession of a particular stolen article. 


The fact that, at the same time, he was in possession of many other stolen articles is relevant, 
as tending to show that he kpew each and all of the articles of which he was in possession to 
be stolen. - > i 


(b) A is accused of fraudulently delivering to another person a counterfeit coin which, at the 
time when he delivered it, he knew to be counterfeit. 


The fact that, at the time of its delivery, A was possessed of a number of other pieces of 
countezfeit coin is relevant. As r 


The fact that A had been previously convicted of delivering to another person as genuine a 
counterfeit coin knowing it to be counterfeit is relevant. 


(c) A sues B for damage done by a dog of B’s which B knew to be ferocious. 


The facts that the dog had previously bitten X, Y and Z, and that they had made complaints — 
to B, are relevant. 


(d) The question is, whether A, the acceptor of a bill of exchange, knew that the name of 
the payee was fictitious. 


The fact that A had accepted other bills drawn in the same manner before they could have 
been transmitted to him by the payee if the payee had been a real person, is relevant, as 
showing that A knew that the payee was a fictitious person. 


(e) A j peewee of defaming B by publishing an imputation intended to harm the reputa- 
tion of B. 


The fact of previous publications by A respecting B, showing ill-will on the part of A 
towards B, is relevant, as proving A’s intention to harm B’s reputation by the particular 
publication in question. 


The facts that there was no previous quarrel between A and B, and that A repeated the 
matter complained of as he heard it, are relevant, as showing that A did not intend to harm 
the reputation of B. 


(f) A is sued by B for fraudulently representing to B that C was solvent, whereby B, being 
induced to trust C, who was insolvent, suffered loss. 


The fact that, at the time when A represented C to be solvent, C was supposed to be solvent 


by his neighbours and by persons dealing with him, is relevant, as showing that A made the 
representation in good faith. i * ¿B 


(g) A is sued by B for the price of work done by B, upon a house of which A is owner, by 
the order of C, a contractor. 

A’s defence is that B’s contract-was with C. 

Pe fact that A paid C for the work in question is relevant. as proving that A did, in good 
aith, make over to C the management of the work in question, so that C was in a position 
to Contract with B on C’s own account, and not as agent for A. 


(h) A is accused of the dishonest misappropriation of proper’y which he had found, and the 


question is whether. when he appropriated it. he beli i 4 the Tee | 
ewuld not be found’. . pprop ieved in good faith that the real owner 
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The fact that public notice of the loss of the property had been given in the place where A 
was, is relevant, as showing that A did not in good faith believe that the real owner of the 
Property could not be found. 


The fact that A knew, or had reason to believe, that the notice was given fraudulently by 
C, who had heard of the loss of the property, and wished to set up a false claim to it, 1s 
eo. as showing that the fact that A knew of the notice did nol disprove A’s good 
aith. ° 


(i) A is charged with shooting at B with intent to kill him. In order to show A’s intent, the 
fact of A’s having previously shot at B may be proved. 


(j) A is charged with sending threatening letters to B. Threatening letters previously sent 
by A to B may be proved, as showing the intention of the letters. 


(k) The question is, whether A has been guilty of cruelty towards B, his wife. 


Expressions of their feeling towards each other shortly before or after the alleged cruelty, 
are relevant facts. 


1 
(D) The question is, whether A’s death was. caused by poison. 
Statements made by A during his illness as to his symptoms, are relevant facts. 
(m) The question is, what was the state of A’s health at the time when an assurance on his 
life was effected. 
Statements made by A as to the state of his health at or near the time in question, are 
relevant facts. 


. 4 
(n) A sues B for negligence in providing him with a carriage for hire not reasonably fit for 
use, whereby A was injured. 


The fact that B’s attention was drawn on other occasions to the defect of that particular 
Carriage, is relevant. 


The fact that B was habitually negligent about the carriages which he let to hire, is irrelevant. 
(o) A is tried for the murder of B by intentionally shooting him dead. 


The fact that A, on other occasions, shot at B is relevant, as showing his intention to 
shoot B. 

The fact that A was in the habit of shooting at peopie with intent to murder them, is 
irrelevant. l 

(p) A is tried for a crime. ' ; ! 

The fact that he said something indicating an intention to commit that particular crime, is 
relevant. 


The fact that he said something indicating a general disposition to commit crimes of that 
Class, is irrelevant. 


Facts bearing on question whether act was accidental or intentional. 


15. When there is a question whether an act was accidental or intentional, or 
done with a particular knowledge or intention, the fact that such act formed 
part of a series of similar occurrences, in each of which the person doing the 
act was concerned, is relevant. 


Illustrations 


(a) A is accused of burning down his house in order to obtain money for which it is 
insured. 


The facts that A lived in several houses successively, each of which he insured, in each of 
which a fire occurred, and after each of which fires A received payment from a different 
insurance office, are relevant, as tending to show that the fires were not accidental. 


(b) A is employed to receive money from the debtors of B. Jt is A's duty to make entries 
in a book showing the amounts received by him. He makes an entry showing that ona 
particular occasion he received less than he really did receive. 


The question is, whether this false entry was accidental or intentional. 


The facts that other entries made by A in the same book are false, and that the false entry 
_ js in each case in favour of A, are relevant. 7 

(c) A is accused of fraudulently delivering te B a counterfeit rupee. 
The question is, whether the delivery of the rupee was accidental. 
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The facts that, soon before or soon after the delivery to B, A delivered counterfeit rupees 
to C, D and E are relevant, as showing that the delivery to B was not accidental. 


Existence of course of business when relevant. 

16. When there is a question whether a particular act was done, the existence 
of any course of business, according to which it naturally would have been done, 
is a relevant fact. 


Illustrations 


(a) The question is, whether a particular letter was despatched. 


The facts that it was the ordinary course of business for all letters put in a certain place to 
be carried to the post, and that that particular letter was put in that place, are relevant. 


(b) The question is, whether a particular letter reached A. The facts that it was posted in 
due course, and was not returned through the Dead Letter Office, are relevant. 


Admissions 


Admission defined. 


17. An admission is a statement, oral or documentary, which suggests any 
inference as to any fact in issue or relevant fact, and which is made by any of 
the persons, and under the circumstances, hereinafter mentioned. 


Admission—by party to proceeding or his agent ; by suitor in representative 
character ; by party interested in subject-matter ; by person from whom interest 
derived. 

18. Statements made by a party to the proceeding, or by an agent to any such 
party, whom the Court regards, under the circumstances of the case, as expressly 
or impliedly authorised by him to make them, are admissions. Statements made 
by parties to. suits, suing or sued in a representative character, are not 
admissions, unless they were made while the party making them held that 
character. 


Statements made by— 
(1) persons who have any proprietary or pecuniary interest in the subject- 


matter of the proceeding, and who make the statement in their character 
of persons so interested, or 


(2) persons from whom the parties to the suit have derived their interest in 
the subject-matter of the suit, 


are admissions, if they are made during the continuance of the interest of the 
person making the statements. 


Admissio.as by persons whose position must be proved as against party to suit. 

19. Statements made by persons whose position cr liability it is necessary to 
prove as against any party to the suit, are admissions, if such statements would be 
relevant as against such persons in relation to such position or liability in a suit 
brought by or against them, and if they are made whilst the person making them 
occupies such position or is subject to such liability. 


Illustration 
A undertakes to collect rents for B. 
B sues A for not collecting rent due from C to B. 
A denies that rent was due from C to B. 


A statement by C that he owned B rent is an admission, and is a relevant fact as against 
A, if A denies that C did owe rent to B. 
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Admissions by persons expressly referred to by party to suit. 


20. Statements made by persons to whom a party to the suit has expressly 
referred for information in reference to a matter in dispute are admissions. 


Illustration 


The question is, whether a horse sold by A to B is sound. 
A says to B—‘‘Go and ask C, C knows all about it”. C’s statement is an admission. 


Proof of admissions against persons making them, and by or on their behalf. 


21. Admissions are relevant and may be proved as against the person who makes 
them, or his representative in interest; but they cannot be proved by or on 
behalf of the person who makes them or by his representative in interest, except 
in the following cases : 


(7) An admission may be proved by or on behalf of the person making it, 
when it is of such a nature that, if the person making it were dead, it 
would be relevant as between third persons under section 32. 


(2) An admission may be proved by or on behalf of the person making it, 
when it consists of a statement of the existence of any state of mind or 
body, relevant or in issue, made at or about the time when such state 
of mind or body existed, and is accompanied by conduct rendering its 
falsehood improbable. 


(3) An admission may be proved by or on behalf of the person making it, 
if it is relevant otherwise than as an admission. 


Illustrations 
(a) The question between A and B is, whether a certain deed is or is not forged. A affirms 
that it is genuine, B that it is forged. 


A may prove a statement by B that the deed is genuine, and B may prove a statement by 
A that the deed is forged ; but A cannot prove a statement by himself that the deed is 
genuine, nor can B prove a statement by himself that the deed is forged. 


(b) A, the Captain of a ship, is tried for casting her away. 
Evidence is given to show that the ship was taken out of her proper course. 


A produces a book kept by him in the ordinary course of his business, showing observations 
alleged to have been taken by him from day to day, and indicating that the ship was not 
taken out of her proper course. A may prove these statements, because they would be 
admissible between third parties, if he were dead, under section 32, clause (2). 


(c) A is accused of a crime committed by him at Calcutta. 


He produces a letter written by himself and dated at Lahore on that day, and bearing the 
Lahore post-mark of that day. 


The statement in the date of the letter is admissible, because, if A were dead, it would be 
admissible under section 32, clause (2). 


(d) A is accused of receiving stolen goods knowing them to be stolen. 
He offers to prove that he refused to sell them below their value. 


A may prove these statements, though they are admissions, because they are explanatory 
of conduct influenced by fact in issue. 


(e) A is accused of fraudulently having in his possession counterfeit coin which he knew to 
be counterfeit. 


He offers to prove that he asked a skilful person to examine the coin, as he doubted whether 
it was counterfeit or not, and that that person did examine it and told him it was genuine. 


A may prove these facts for the reasons stated in the last preceding Illustration. 
When oral admissions as to contents of documents are relevant. 


22. Oral admissions as to the contents of a document are not relevant unless 
and until the party proposing to prove them shows that he is entitled to give 


`~ 


12 EVIDENCE ACT Sees. 23 - 29 


secondary evidence of the contents of such document under the rules hereinafter 
contamed, or unless the genuineness of a document produced is in question. 


Admission in civil cases, when relevant. 

23. In civil cases no admission is relevant, if it is made either upon an express 
condition that evidence of it is not to be given, or under circumstances from 
which the Court can infer that the parties agreed together that evidence of it 
should not be given. 

Explanation : Nothing in this section shall be taken to exempt any barrister, 
pleader, attorney or vakil from giving evidence of any matter of which he may 
be compelled to give evidence under section 126. 


Confession caused by inducement, threat or promise, when irrelevant in criminal 
proceeding. 

24. A confession made by an accused person is irrelevant in a criminal pro- 
ceeding, if the making of the confession appears to the Court to have been 
caused by any inducement, threat or promise, having reference to the charge 
against the accused person, proceeding (rom a person in authority and sufficient, 
in the opinion of the Court, to give the accused person grounds, which would 
appear to him reasonable, for supposing that by making it he would gain any 
advantage or avoid any evil of a temporal nature in reference to the proceedings 
against him. 

Confession to police officer not to be proved. 

25. No confession made to a police officer*, shall be proved as against a person 
accused of any offence. 


Confession by accused while in custcdy of police not to be proved against him. 
26. No confession made by any person whilst he is in the custody of a police 
officer, unless it be made in the immediate presence of a Magistrate, shall be 
proved as against such person. 

Expalanation: In this section “Magistrate” does not include the head of a 
village discharging magisterial functions in the Presidency or Fort St. George or 
elsewhere, unless such headman is a Magistrate exercising the powers of a 
Magistrate under the Code of Criminal Procedure, 1882 (10 of 1282).t 


How mach of information received from accused may be proved. 


27. Provided that, when any fact is deposed to as discovered in consequence of 
information received from a person accused of any offence, in the custody of a 
police officer, so much of such information, whether it amounts to a confession 
or not, as relates distinctly to the fact thereby discovered, may be proved. 


Confession made after removal of impression caused by inducement, threat or 
promise, relevant. . 

28. If such a confession as is referred to in section 24 is made after the impres- 
sion caused by any such inducement, threat or promise has, in the opinion of 
the Court, been fully removed, it is relevant. 


Confession otherwise relevant not to become irrelevant because of promise of 
secrecy, etc. 
29. If such a confession is otherwise relevant, it does not become irrelevant 


*As to statements made to police officer investing a case, see section 162 of Crimina! 
Procedure Code, 1973. 


{See now the Criminal Procedure Code, 1973. 
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merely because it was made under a promise of secrecy, or in consequence of 
a deception practised on the accused person for the purpose of obtaining it, or 
when he was drunk, or because it was made in answer to questions which he 
need not have answered, whatever may have been the forin of those questions, 
or because he was mot warned that he was net bound to make such confession, 
and that evidence of it might be given against him. 


Consideration of preved confession affecting person making it and others jointly 
under trial for same offence. 

30. When more persons than one are being tried jointly for the same offence, 
and a confession made by one of such persons aftecting himself and seme other 
of. such persons is proved, the Court may take into consideration such confession 
as against such other person as well as against the person who makes such 
confession. ; 


Explanation : “Offence” as used in this section includes the abetment of, or 
attempt to commit, the offence. 


Illustrations 


(a) A and B are jointly tried for the murder of C. It is proved that A said—‘B and I 
murdered C”. The Court may consider the effect of this confession as against B. 


(b) A is on his trial for the murder of C. There is evidence to show that C was murdered 
by A and B, and that B said—‘‘A and I murdered C”. 

This statement may not be taken into consideration by the Court against A, 'as B is not 
being jointly tried. 


Admissions not conclusive proof, but may estop. 


31. Admissions are not conclusive proof of the matters admitted, but they may 
operate as estoppels under the provisions hereinafter contained. 


Statement by persons who cannot be cailed as witnesses 


Cases in which statement of relevant fact by person who is dead or cannot be 
found, etc., is relevant. 

32. Statements, written or verbal, of relevant facts made by a person who is 
dead, or who cannot be found, or who has become incapable of giving evidence, 
or whose attencance cannot be procured without an amount of delay or expense 
which, under the circumstances of the case, appears to the Court unreasonable, 
are then.selves relevant facts in the following cases ; 


When it relates to cause of death ; 

(1) When the statement is made by a person as to the cause of his death, or as 
to any of the circumstances of the transaction which resulted in his death, in cases 
in which the cause of that person’s death comes into question. 

Such statements are relevant whether the person who made them was or was 
not, at the time when they were made, under expectation of death, and whatever 
may be the nature of the proceeding in which the cause of his death comes into 
question. 2 


or is made in course of business ; 

(2) When the statement was made by such person in the ordinary course of 
business, and in particular when it consists of any entry or memorandum made 
by him in books kept in the ordinary course of business, or in the discharge of 
professional duty ; or of an acknowledgment written or signed by him of the 
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receipt of money, goods, securities or property of any kind ; or of a document 
used in commerce written or signed by him, or of the date of a letter or other 
document usually dated, written or signed by him. 


or against interest of maker ; 


(3) When the statement is against the pecuniary or proprietary interest of the 
person making it, or when, if true, it would expose him or would have exposed 
him to a criminal prosecution or to a suit for damages. 


‘or gives opinion as to public right or custom, or matters of general interest ; 


(4) When the statement gives the opinion of any such person, as to the existence 
of any public right or custom or matter of public or general interest, of the 
existence of which, if it existed, he would have been likely to be aware, and when 
such statement was made before any controversy as to such right, custom or 
matter had arisen. 


or relates to existence of relationship ; 


(5) When the statement relates to the existence of any relationship by blood, 
marriage or adoption between persons as to whose relationship by blood, 
marriage or adoption the person making the statement had special means of 
knowledge, and when the statement was made before the question in dispute 
was raised. J 


or is made in will or deed relating to family affairs ; 


(6) When the statement relates to the existence of any relationship by blood, 
marriage or adoption between persons deceased, and is made in any will or deed 
relating to the affairs of the family to which any such deceased person belonged, 
or in any family pedigree, or upon any tombstone, family portrait or other thing 
on which such statements are usually made, and when such statement was made 
before the question in dispute was raised. 


or in document relating to transaction mentioned in section 13, clause (a) ; 

(7) When the statement is contained in any deed, will or other document which 
relates to any such transaction as is mentioned in section 13, clause (a). 

or is made by several persons, and expresses feelings relevant to matter in 
question ; 


(8) When the statement was made by a number of persons, and expressed feel- 
ings or impressions on their part relevant to the matter in question. 


Illustrations 


(a) The question is, whether A was murdered by B ; or 


A dies of injuries received in a transaction in the course of which she was ravished. The 
question is, whether she was ravished by B ; or 


The question is, whether A was killed by B under such circumstances that a suit would lie 
against B by A’s widow. 


Statements made by A as to the cause of his or her death, referring respectively to the 
murder, the rape, and the actionable wrong under consideration, are relevant facts. 


(b) The question is as to the date of A’s birth. 


An entry in the diary of a deceased surgeon, regularly kept in the course of business, Stating 
that, on a given day, he attended A’s mother and delivered her of a son, is a relevant fact. 


(c) The question is, whether A was in Calcutta on a given day. 
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A statement in the diary of a deceased solicitor, regularly kept in the course of business, 
that, on a given day, the solicitor attended A at a place mentioned, in Calcutta, for the 
purpose of conferring with him upon specified business, is a relevant fact. 


(d) The question is, whether a ship sailed from Bombay harbour on a given day. 


A letter written by a deceased member of a merchant’s firm, by which she was chartered to 
their correspondents in London to whom. the cargo was consigned, stating that the ship 
sailed on a given day from Bombay harbour, is a relevant fact. 


(e) The question is, whether rent was paid to A for certain land. 


A letter from A’s deceased agent to A, saying that he had received the rent on A’s account 
and held it at A’s orders, is a relevant fact. 


(f) The question is, whether A and B were legally married. 


The statement of a deceased clergyman that he married them under such circumstances that 
the celebration would be a crime, is relevant. 


(g) The question is, whether A, a person who cannot be found, wrote a letter on a certain 
day. The fact that a letter written by him is dated on that day, is relevant. 


(A) The question is, what was the cause of the wreck of a ship. 


A protest made by the Captain, whose attendance cannot be procured, is a relevant 
fact. 


(i) The question is, whether a given road is a public way. 


$ statement by A, a deceased headman of the village, that the road was public, is a relevant 
act. 


(j) The question is, what was the price of grain on a certain day in a particular market. A 
statement of the price, made by a deceased banya in the ordinary course of his business, is 
a relevant fact. 


(k) The question is, whether A, who is dead, was the father of B. 
A statement by A that B was his son, is a relevant fact. 
(D The question is, what was the date of the birth of A. 


A letter from A’s deceased father to a friend, announcing the birth of A on a given day, is 
a relevant fact. 


(m) The question is, whether, and when, A and B were married. 


An entry in a memorandum-book by C, the deceased father of B, of his daughter’s marriage 
with A on a given date, is a relevant fact. 


(n) A sues B for a libel expressed in a painted caricature exposed in a shop window. 


The question is as to the similarity of the caricature and its libellous character. The 
remarks of a crowd of spectators on these points may be proved. 


Relevancy of certain evidence for proving, in subsequent proceeding, the truth of 
facts therein stated. 


33. Evidence given by a witness in a judicial proceeding, or before any person 
authorized by law to take it, is relevant for the purpose of proving, in a subse- 
quent judicial proceeding, or in a later stage of the same judicial proceeding, the 
truth of the facts which it states, when the witness is dead or cannot be found, 
or is incapable of giving evidence, or is kept out of the way by the adverse party, 
or if his presence cannot be obtained without an amount of delay or expense 
which, under the circumstances of the case, the Court considers unreasonable : 


Provided— ea 
that the proceeding was between the same parties or their representatives in 
interest ; : 


that the adverse party in the first proceeding had the right and opportunity to 
cross-examine ; 


that the questions in issue were substantially the same in the first as in the 
second proceeding. _ 
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Explanation: A criminal trial or inquiry shall be deemed to be a proceeding 
between the prosecutor and the accused within the meaning of this section. 


Statements made under special circumstances 


Entries in books of account when relevant. 
34. Entries in books of account, regularly kept in the course of business, are 
relevant whenever they refer to a matter into which the Court has to inquire, 
but such statements shall not aione be sufficient evidence to charge any person 
with liability. 

Illustration 


A sues B for Rs. 1,000, and shows entries in his account-books showing B to be indebted to 
him to this amount. The entries are relevant. but are not sufficient, without other evidence, 
to prove the debt. 


Relevancy of entry in public record, made in performance of duty. 


35. An entry in any public or other official book, register, or record, stating a 
fact in issue or relevant fact, and made by a public servant in the discharge of 
his official duty, or by any other person in performance of a duty specially 
enjoined by the law of the country in which such book, register, or record is 
kept, is itself a relevant fact. 


Relevancy of statements in maps, charts and plans. 


36. Statements of facts in issue or relevant facts, made in pubiished maps or 
charts generally offered for public sale, or in maps or plans made under the 
authority of the Central Government or any State Government, as to matters 
usually represented or stated in such maps, charts or plans, are themselves 
relevant facts. 


Relevancy of statement as to fact of public nature, contained in certain Acts or 
notifications. 


37. When the Court has to form an opinion as to the existence on any fact of a 
public nature, any statement of it, made in a recital contained in any Act of 
Parliament of the United Kingdom, or in any Central Act, Provincia} Act, or a 
State Act or in a Government notification or notification by the Crown Represen- 
tative appearing in the Official Gazette or in any printed paper purporting te be 
the London Gazette or the Government Gazette of any Dominion, colony or 
possession of His Majesty is a relevant fact. 


Relevancy of statements as to any law contained in law-books. 


38. When the Court has to form an opinion as to a law of any country, any 
statement of such law contained in a book purporting to be printed or published 
under the authority of the Government of such country and to contain any such 
Jaw, and any report of a ruling of the Courts of such country contained in a 
book purporting to be a report of such rulings, is relevant. 


How much of a statement is to be proved 


What evidence to be given when statement forms part of a conversation, document, 
book, or series of letters or papers. 


39. When any statement of which evidence is given forms part of a longer state- 
ment, or of a conversation or part of an isolated document, or is contained in a 
document which forms part of a book, or of a connected series of letters or 
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papers, evidence shall be given of so much and no more of the statement, con- 
versation, document, book, or series of letters or papers as the Court considers 
necessary in that particular case to the full understanding of the nature and effect 
of the statement, and of the circumstances under which it was made. 


Judgments of Courts of Justice, when relevant 


Previous judgments relevant to bar a second suit or trial. 


40. The existence of any judgment, order or decree which by law prevents any 
Court from taking cognizance of a suit or holding a trial, is a relevant fact when 
the question is whether such Court ought to take cognizance of such suit, or to 
hold such trial. 


Relevancy of certain judgments in probate, etc., jurisdiction. 


41. A final judgment, order or decree of a competent Court, in the exercise of 
probate, matrimonial, admiralty or insolvency jurisdiction, which confers upon 
or takes away from any person any legal character, or which declares any person 
to be entitled to any such character, or to be entitled to any specific thing, not 
as against any specified person but absolutely, is relevant when the existence of 
“ such legal character, or the title of any such person to any such thing, is 
relevant. 


Such judgment, order or decree is conclusive proof— 


that any legal character which it confers accrued at the time when such 
judgment, order or decree came into operation ; 


that any legal character, to which it declares any such person to be entitled, 
accrued to that person at the time when such judgment, order or decree 
declares it to have accrued to that person ; 


that any legal character which it takes away from any such person ceased at 
the time from which such judgment, order or decree declared that it had 
ceased or should cease ; 


and that anything to which it declares any person to be so entitled was the 
property of that person at the time from which such judgment, order or 
decree declares that it had been or should be his property. 


Relevancy and effect of judgments, orders or decrees, other than those mentioned 
in section 41. | | Ps 
42. Judgments, orders or decrees other than those mentioned in section 41, are 
relevant ff they relate to matters of a public nature relevant to the enquiry ; 
but such judgments, orders or decrees are not conclusive proof of that which 
they state. ` r a 


Illustration 
A sues B for trespass on his land. B alleges the existence of a public right of way over the 
the land, which A denies. i 


The existence of a decree in favour of the defendant, in a suit by A against C for a trespass 
on the same land, in which C aileged the existence of the same right of way, is relevant, but 
it is not conclusive proof that the right of way exists. 


Judgments, etc., other than those mentioned in sections 40 to 42, when relevant. 


43. Judgments, orders or decrees, other than those mentioned im sections 40, 41 
and 42 are irrelevant, unless the existence of such judgment, order or decree, 
is a fact in issue, or is relevant under some other provision of this Act. 
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Illustrations 

i ibel which reflects upon each of them. C in each case 
al k Le —— Laer O a Sapio is true, ai ton circumstances are such that it 1s 
probably true in each case, or in neither. | es 
A obtains a decree against C for damages on the ground that C failed to make out his justi- 
fication. The fact is irrelevant as between B and C. 
(b) A prosecutes B for adultery with C, A’s wife. 
B denies that C is A’s wife, but the Court convicts B of adultery. 
Afterwards, C is prosecuted for bigamy in marrying B during A’s lifetime. C says that she 
never was A’s wife. 
The judgment against B is irrelevant as against C. 
(c) A prosecutes B for stealing a cow from him. B is convicted. 
A, afterwards, sues C for the cow, which B had sold to him before his conviction. As between 
A and C, the judgment against B is irrelevant. 
(d) A has obtained a decree for the possession of land against B. C, B's son, murders A in 
consequence. 
The existence of the judgment is relevant, as showing motive for a crime. 
(e) A is charged with theft and with having been previously convicted of theft. The previous 
conviction is relevant as a fact in issue. ‘ 


(f) A is tried for the murder of B. The fact that B prosecuted A for libel and that A was 
convicted and sentenced is relevant under section 8 as showing the motive for the fact in 
ISSUE. 


Fraud or collusion in obtaining judgment, or incompetency of Court, may be 
proved. 


44. Any party to a suit or other proceeding may show that any judgment, order 
or decree which is relevant under section 40, 41 or 42, and which has been 
proved by the adverse party, was delivered by a Court not competent to deliver 
it, or was obtained by fraud or collusion. 


Opinions of third persons, when relevant 


Opinions of experts. 


45. When the Court has to form an opinion upon a point of foreign law, or of 
science or art, or as to identity of handwriting or finger impressions, the opinions 
upon that point of persons specially skilled in such foreign law, science or art, 
Š in questions as to identity of bandwriting or finger impressions are relevant 
acts. 


Such persons are called experts. 


Illustrations 


(a) The question is, whether the death of A was caused by poison. 


The opinions of experts as to the symptoms produced by the poison by which A is supposed 
to have died, are relevant. 


(b) The question is, whether A, at the time of doing a certain act, was, by reason of 
unsoundness of mind, incapable of knowing the nature of the act, or that he was doing what 
was either wrong or contrary to law. 


The opinions of experts upon the question whether the symptoms exhibited by A commonly 
show unsoundness of mind, and whether such unsoundness of mind usually renders persons 
incapable of knowing the nature of the acts which they do, or cf knowing of that what they 
do is either wrong or contrary to law, are relevant. 


(c) The question is, whether a certain document was written by A. Another document is 
produced which is proved or admitted to have been written by A. 


The opinions of experts on the question whether the two documents were written by the 
same person or by different persons, are relevant. | 
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Facts bearing upon opinions of experts. 


46. Facts, not otherwise relevant, are relevant if they support or are inconsistent 
with the opinions of experts when such opinions are relevant. 


Illustrations 


(a) The question is, whether A was poisoned by a certain poison. 


The fact that other persons, who were poisoned by that poison, exhibited certain symptoms 
which experts affirm or deny to be the symptoms of that poison, is relevant. 


(6) The question is, whether an obstruction to a harbour is caused by a certain sea-wall. 


The fact that other harbours similarly situated in other respects, but where there were no 
such sea-walls, began to be obstructed at about the same time, is relevant. 


Opinion as to handwriting, when relevant. 

47. When the Court has to form an opinion as to the person by whom any 
document was written or signed, the opinion of any person acquainted with the 
handwriting of the person by whom it is supposed to be written or signed that 
it was or was not written or signed by that person, is a relevant fact. 
Explanation : A person is said to be acquainted with the handwriting of 
another person when he has seen that person write, or when he has received 
documents purporting to be written by that person in answer to documents 
written by himself or under his authority and addressed to that person, or when, 
in the ordinary course of business, documents purporting to be written by that 
person have been habitually submitted to him. 


Illustration 


(a) — question is, whether a given letter is in the handwriting of A, a merchant in 
ndon. 


B is a merchant in Calcutta, who has written letters addressed to A and received letters 
purporting to be written by him. C is B’s clerk, whose duty it was to examine and file B’s 
correspondence. D is B’s broker, to whom B habitually submitted the letters purporting 
to be written by A for the purpose of advising with him thereon. 


The opinions of B, C and D on the question whether the letter is in the handwriting of A 
are relevant, though neither B, C nor D ever saw A write. 


Opinion as to existence of right or custom, when relevant. 


48. When the Court has to form an opinion as to the existence of any general 
custom or right, the opinions, as to the existence of such custom or right, of 
personas who would be likely to know of its existence if it existed, are relevant. 


Explanation : The expression “general custom or right” includes customs or 
rights common to any considerable class of persons. 


é Illustration 
The right of the villagers of a particular village to use the water of a particular well is a 
general right within the meaning of this section. 
Opinions as to usages, tenents, etc., when relevant 
49. When the Court has to form an opinion as to— 
the usages and tenets of any body of men or family, 
the constitution and government of any religious or charitable foundation, 
or 
the meaning of words or terms used in particular districts or by particular 
classes of people, 
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the opinicn of persons having special means of knowledge thereon, are relevant 
facts. 
Opinion on relationship when relevant. 


30. When the Court has to form an opinion as to the relationship of one person 
to another, the opinion, expressed by conduct, as to the existence of sucn 
relationship, of any person who, as a member of the family or otherwise, has 
special means of knowledge on the subject, is a relevant fact : 


Provided that such opinion shall not be sufficient to prove a marriage in pro- 
ceedings under the Indian Divorce Act, 1869 (4 of 1869), or in prosecutions 
under section 494, 495, 497 or 498 of the Indian Penal Code (45 of 1860). 


Illustrations 


(a) The question is, whether A and B were married. 


The fact that they were usually received and treated by their friends as husband and wife, 
is relevant. 


(b) The question is, whether A was legitimate son of B. The fact that A was always treated 
as such by members of the family, is relevant. 


Grounds of opinion, when relevant. 
81. Whenever the opinion of any living person is relevant, the grounds on 
which such opinion is based are also relevant, ` 

Illustration 
An expert may give an account of experiments performed by him for the purpose of forming 
his opinion. 


Character when relevant 


In civil cases character to prove conduct imputed, irrelevant. 


82. In civil cases, the fact that the character of any person concerned is such 
as to render probable or improbable any conduct imputed to him; is irrelevant, 
except in so far as such character appears from facts otherwise relevant. 


In criminal cases, previous good character relevant. 


53. In criminal proceedings, the fact that the person accused is of a good 
character, is relevant. 


Previous bad character not relevant, except in reply. 


54. In criminal proceedings the fact that the accused person has a bad character 
is irrelevant, unless evidence has been given that he has a good character, in 
which case it becomes relevant. ae 


Explanation 1 : This section does not apply to cases in which the bad character 
of any person is itself a fact in issue. 


Explanation 2: A previous conviction is relevant as evidence of bad character. 


Character as affecting damages. 


55. In civil cases, the fact that the character of any person is such as to affect 
the amount of damages which he ought to receive, is relevant. t 


Explanation : In sections 52, 53, 54 and 55, the word ““character"” includes both 
repuiation and disposition ; but except as provided in section 54 evidence may 
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be given only of general reputation and general disposition, and not oí particular 
acts by which reputation or disposition were shown. 


PART II 
ON PROOF 


CHAPTER Ill 
FACTS WHICH NEED NOT BE PROVED 


Facts judicially noticeable need not be proved. 
56. No fact of which the Court will take judicial notice need nct be proved. 


Facts of which Court must take judicial notice. 
57. The Court shall take judicial notice of the following facts :— 
(1) All laws in force in the territory of India : 


(2) All public Acts passed or hereafter to be passed by Parliament of the United 
Kingdom, and all local and personal Acts directed by Parliament of the United 
Kingdom to be judicially noticed : 


(3) Articles of War for Indian Army, Navy or Air Force : 


(4) The course of proceeding of Parliament of the United Kingdom, of the 
Constituent Assembly of India, of Parliament and of the legislatures 
—— under any laws for the time being in force in a Province or in the 
tate : 


(5) The accession and the sign manual of the Sovereign for the time being of the 
United Kingdom of Great Britain and Ireland : | 


(6) All seals of which English Courts take judicial notice : the seals of all the 
Courts in India, and of all Courts out of India established by the authority of 
the Central Government or the Crown Representative : the seals of Courts ci 
Admiralty and Maritime Jurisdiction and of Notaries Public, and all seals 
which any person is authorized to use by the Constitution or an Act of Pariia- 
ment of the United Kingdom or an Act or Regulation having the force of law in 
India : 

(7) The accession to office, names, titles, functions, and signatures of the persons 
filling for the time being any public office in any State, if the fact of thei: 
appointment to such office is notified in any Official Gazette : 


(8) The existence, title and national flag of every State or Sovereign recognised 
by the Government of India : 


(9) The divisions of time, the geographical divisions of the world, and pubiic 
festivals, fasts and holidays notified in the Official Gazette : 


(10) The territories under the dominion of the Government of India : 


(11) The commencement, continuance, and termination of hostilities between 
the Government of India and any other State or body of persons : 


(12) The names of the members and officers of the Court, and of their deputics 
and subordinate officers and assistants, and also of all officers acting in execution 
of its process, and of all advocates, attorneys, proctors, vakils, plcaders and 
other persons authorized by law to appear or act before it : 
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(13) The rule of the road, on land or at sea. 

In all these cases, and also on all matters of public history, literature, science 
or art, the Court may resort for its aid to appropriate books or documents of 
reference. 

If the Court is called upon by any person to take judicial notice of any fact, it 
may refuse to do so, unless and until such person produces any such book or 
document as it may consider necessary to enable it to do so. 


Facts admitted need not be proved. 


58. No fact need be proved in any proceeding which the parties thereto or their 
agents agree to admit at the hearing, or which, before the hearing, they agree to 
admit by any writing under their hands, or which by any rule of pleading in 
force at the time they are deemed to have admitted by their pleadings : 

Provided that the Court may, in its discretion, require the facts admitted to be 
proved otherwise than by such admissions. 


CHAPTER IV 
OF ORAL EVIDENCE 


Proof of facts by oral evidence. 


59. All facts, except the contents of documents, may be proved by oral 
evidence. 


Oral evidence must be direct. 
60. Oral evidence must, in all cases, whatever, be direct ; that is to say— 


If it refers to a fact which could be seen, it must be the evidence of a witness 
who says he saw it ; 


If it refers to a fact which could be heard, it must be the evidence of a wit- 
ness who says he heard it ; 


If it refers to a fact which could be perceived by any other sense or in any 


other manner, it must be the evidence of a witness who says he perceived it 
by that sense or in that manner ; 


If it refers to an opinion or to the grounds on which that opinion is 


held, it must be the evidence of the person who holds that opinion on those 
grounds: — | 


Provided that the opinions of experts expressed in any treatise commonly offered 
for sale, and the grounds on which such opinions are held, may be proved by 
the production of such treatises if the author is dead or cannot be found, or 
has become incapable of giving evidence, or cannot be called as a witness 
without an amount of delay or expense which the Court regards as unreasonable : 
Provided also that, if oral evidence refers to the existence or condition of any 
material things other than a document, the Court may, if it thinks fit, require 
the production of such material things for its inspection. 


CHAPTER V 


OF DOCUMENTARY EVIDENCE 
Proof of contents of documents. 


61. The contents of documents may be proved either by primary or by secondary 
evidence. 
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Primary evidence. 


62. Primary evidence means the document itself produced for the inspection of 
the Court. l 


Explanation | : Where a document is executed in several parts, each part is 
primary evidence of the document. 


Where a document is executed in counterpart, each counterpart being executed 
hy one or some of the parties only, each counterpart is primary evidence as 
against the parties executing it. 


Explanation 2: Where a number of documents are all made by one uniform 
process, as in the case of printing, lithography, or photography, each is primary 
evidence of the contents of the rest ; but where they are all copies of a common 
original, they are not primary evidence of the contents of the original. 


Illustration 


A person is shown to have been in possession of a number of placards, all printed at 
one time from one original. Any one of the placards is primary evidence of the con- 
tents of any other, but no one of them is primary evidence of the contents of the 
original. 
Secondary evidence. 
63, Secondary evidence means and includes— 
(1) certified copies given under the provisions hereinafter contained ; 
(2) copies made from the original by mechanical processes which in them- 
selves insure the accuracy of the copy, and copies compared with such 
copies ; = PN i 
(3) copies made from or compared with the original ; 
(4) counterparts of documents as against the parties who did not execute 
them ; 


(5) oral accounts of the contents ofa document given by some person who 
has himself seen it. 


Illustrations 
(a) A photograph of an original is secondary evidence of its contents, though the two have 
not been compared, if it is proved that the thing photographed was the original. 


(b) A copy compared with a copy ofa letter made by a copying machine is secondary, 
evidence of the contents of the letter, if it is shown that the copy made by the copying 
machine was made from ‘he original. 


(c) A copy transcribed from a copy, but afterwards compared with the original, is 
secondary evidence ; but the copy not so compared is not secondary evidence of the 
original, although the copy from which it was transcribed was compared with the 


original. 

(d) Neither an oral account of a copy compared with the original, nor an oral account of a 
photograph or machine-copy of the original, fhe secondary evidence of the original. 

Proof of documents by primary evidence. 
64. Documents must be proved by primary evidence except in the cases herein- 
after mentioned. 


Cases in which secondary evidence relating to documents may be given. 


65. Secondary evidence may be given of the existence, condition, or contents of 
a document in the following cases :— 
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(a) when the original is shown or appears to be in the possession or 
power— | 
of the person against whom the document is sought to be proved, or 
of any person out of reach of, or not subjected to, the process of the 
Court, or . ` 
of any person legally bound to produce it, 
and when, after the notice mentioned in section 66, such person does 
not produce it ; | : 

(b) when the existence, condition, or contents of the original have been 
proved to be admitted in writing by the person against whom It 1s 
proved or by his representative in interest ; 

(c) when the original has been destroyed or lost, or when the party offering 
evidence of its contents cannot, for any other reason not arising from his 
own default or neglect, produce it in reasonable time ; 

(d) when the original is of such a nature as not to be easily movable ; 

(e) when the original is a public document within the meaning of section 74; 

(f) When the original is a document of which a certified copy is permitted 
by this Act, or by any other law in force in India, to be given m 
evidence; 

(g) When the originals consist of numerous accounts or other documents 
which cannot conveniently be examined in Court, andthe fact to be 
proved is the general result of the whole collection. 


In cases (a), (c) and (d), any secondary evidence of the contents of the document 
‘is admissible. 
In case (b), the written admission is admissible. 


In case (e) or ( f), a certified copy of the document, but no other kind of 
secondary evidence, is admissible. 


In case (g), evidence may be given as to the general result of the documents by 
any person who has examined them, and who is skilled in the examination of 
such documents. ` i 


~ 


Rules as to notice to produce. j 


66. Secondary evidence of the contents of the documents referred to in section 65, 
clause (a), shall not be given unless the part proposing to give such secondary 
evidence has previously given to the party in whose possession or power the docu- 
ment is, or to his attorney or pleader such notice to produce it as is prescribed 
by law ; and if no notice is prescribed by law, then such notice as the Court 
considers reasonable under the circumstances of the case : 


Provided that such notice shall not be required in order to render secondary 
evidence admissible in any of the following cases, or in any other case in which 
the Court thinks fit to dispense with it : 

(1) When the document to be proved is itself a notice ; 


(2) When, from the nature of the case, the adverse party must know that he 
will be required to produce it ; 


(3) When it appears or is proved that the adverse party has obtained posses- 
. sion of the original by fraud or force ; 


(4) When the adverse party o, his agent has the original in Court ; 
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(5) When the adverse party or his agent has admitted the loss of the docu- 
ment ; 


(6) When the person in possession of the document is out of reach of, or 
not subject to, the process of the Court. | 


Proof of signature and handwriting of person alleged to have signed or 
Written document produced. 


67. If a document is alleged to be signed or to have been wiitten wholly or in part 
by any person, the signature or the handwriting of so much of the document as 
is alleged to be in that person's handwriting must be proved to be in-his hand- 
writing. 


Proof of execution of document required by law to be attested. 


68. If a document is required by law to be attested, it shall not be used as 
evidence until one attesting witness at least has been called for the purpose of 
proving its execution, if there be an attesting witness alive, and subject to the 
process of the Court and capable of giving evidence : 


Provided that it shall not be necessary to call an attesting witness in proof of the 
execution of any document, not being a will, which has been registered in accord- 
ance with the provisions of the Indian Registration Act, 1908 (16 of 1908), unless 
its execution by the person by whom it purports to have been executed is specifi- 
cally denied. 


Proof where no attesting witness found. 


69. If no such attesting witness can be found, or if the document purports to 
have been executed in the United Kingdom, it must be proved that the attesta- 
tion of one attesting witness at least is in his handwriting, and that the signature 
of the person executing the document is in the handwriting of that person. 


Admission of execution by party to attested document. 


70. The admission of a party to an attested document of its execution by himself 
shall be sufficient proof of its execution as against him, though it be a document 
required by law to be attested. i 


Proof when attesting witness denies the execution. 


71. If the attesting witness denies or does not recollect the execution of the docu- 
ment, its execution may be proved by other evidence. 


Proof of document not required by law to be attested. 


72. An attested document not required by law to be attested may be proved as 
if it was unattested. 


Comparison of signature, writing or seal with others admitted or proved. 


73. In order to ascertain whether a signature, writing, or seal is that of the 
person by whom it purports to have been written or made, any signature, writing, 
or seal admitted or proved to the satisfaction of the Court to have been written 
or made by that person may be compared with the one which isto be proved, 
although that signature, writing, or seal has not been produced or proved for any 
other purpose. 


The Court may direct any person present in Court to write any words or figures 
for the purpose of enabling the Court to compare the words or figures so written 
with any words or figures alleged to have been written by such person. 


This section applies also, with any necessary modifications, to finger impression. 


26 EVIDENCE ACT Secs. 74 - 78 


Public documents 


Public documents. 
74. The following documents are public documents :— 
(1) Documents forming the acts, or records of the acts— 
(i) of the sovereign authority, 
(ii) of official bodies and tribunals, and 
(iii) of public officers, legislative, judicial and executive, of any part of India 
or of the Commonwealth, or of a foreign country. 

(2) Public records kept in any State of private documents. 


Private documents. 
75. All other documents are private. 


Certified copies of public documents. 


76. Every public officer having the custody of a public document, which any 
person has a right to inspect, shall give that person on demanda copy of it on 
payment of the legal fees therefor, together with a certificate written at the foot 
of such copy that it is a true copy of such document or part. thereof, as the case 
may be, and such certificate shall be dated and subscribed by such officer with 
his name and his official title, and shall be sealed, whenever such officer is 
authorized by law to make use of a seal ; and such copies so certified shall be 
called certified copies. 


Explanation: Any officer who, by the ordinary course of official duty, is 
authorized to deliver such copies, shall be deemed to have the custody of such 
documents within the meaning of this section. 


Proof of documents by production of certified copies. 

77. Such certified copies may be produced in proof of the contents of the public 
documents or parts of the public documents of which they purport to be copies. 
Proof of other official documents. 

78. The following public documents may be proved as follows :— 


(1) Acts, orders or notifications of the Central Government in any of its 
departments, or of the Crown Representative or of any State Govern- 
ment or any department of any State Government, 


by the records of the departments, certified by the heads of those 
departments respectively, i ' 
or by any document purporting to be printed by order of any such 
Government or, as the case may be, of the Crown Representative ; 

(2) The proceedings of the Legislatures, 


by the journals of those bodies respectively, or by published Acts or 


abstracts, or by copies purporting io be printed by order of the Govern- 
ment concerned ; 


(3) Proclamations, orders or regulations issued by Her Majesty or by the 
Privy Council, or by any department of Her Majesty's Government, 


by copies or extracts contained in the London Gazette, or purporting to 
be printed by the Queen's Printer ; 
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(4) The acts of the Executive or the proceedings of the Legislature of a 
foreign country, 


by journals published by their authority, or commonly received in that 
country as such, or by a copy certified under the seal of the country or 
sovereign, or by a recognition thereof in some Central Act ; 

(5) The proceedings of a municipal body in a State, 


by a copy of such proceedings, certified by the legal keeper thereof, or 
by a printed book purporting to be published by the authority of such 
body ; 

(6) Public documents of any other class in a foreign country, 


by the original, or by a copy certified by the legal keeper thereof, with 
a certificate, under the seal of a Notary Public, or of an Indian Consul 
or diplomatic agent, that the copy is duly certified by the officer having 
the legal custody of the original, and upon proof of the character of the 
document according to the law of the foreign country. 


Presumptions as to documents 


Presumption as to genuineness of certified copies. 


79. The Court shall presume to be genuine every document purporting to be a 
certificate, certified copy, or other document, which is by law declared to be 
admissible as evidence of any particular fact, and which purports to be duly certified 
by any officer of the Central Government or of a State Government, or by any 
officer in the State of Jammu and Kashmir, who is duly authorized thereto by 
the Central Government : Provided that such document is substantially in the 
form and purports to be executed in the manner directed by law in that behalf. 
The Court shall also presume that any officer by whom any such document pur- 
ports to be signed or certified held, when he signed it, the official character 
which he claims in such paper. 


Presumption as to documents produced as record of evidence. 


80. Whenever any document is produced before any Court, purporting to be a 
record or memorandum of the evidence, or of any part of the evidence, given by 
a witness in a judicial proceeding or before any officer authorised by law to take 
such evidence, or to be a statement or confession by any prisoner or accused 
person, taken in accordance with law, and purporting to be signed by any 


Judge or Magistrate, or by any such officer as aforesaid, the Court shall 
presume— 


that the document is genuine ; that any statements as to the circumstances 
under which it was taken, purporting to be made by the person signing it, are 
true, and that such evidence, statement or confession was duly taken. 


Presumption as to Gazettes, newspapers, private Acts of Parliament and other 
documents. 


$1. The Court shall presume the genuineness of every document purporting to 
be the London Gazette, or any Official Gazette, or the Government Gazette of 
any colony, dependency or possession of the British Crown, or to be a news- 
paper or journal, or to be a copy of a private Act of Parliament of the United 
Kingdom printed by the Queen’s Printer, and of every document purporting to 
be a document directed by any law to be kept by any person, if such document 
is kept substantially in the form required by law and is produced from proper 
custody. 
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Presumption as to document admissible in England without proof of seal or 
signature. 

$2. When any document is produced before any Court, purporting to be a 
document which, by the law in force for the time being in England or 
Ireland, would be admissible in proof of any particular in any Court of J ustice 
in England or Ireland, without proof of the seal or stamp or signature 
authenticating it, or of the judicial or official character claimed by the person 
by whom it purports to be signed, the Court shall presume that such seal, 
stamp or signature is genuine, and that the person signirg it held, at the time 
when he signed it, the judicial or official character which he claims, 


and the document shall be admissible for the same purpose for which it would 
be admissible in England or Ireland. 


Presumption as to maps or plans made by authority of Government. 


83. The Court shall presume that maps or plans purporting to be made by the 
authority of the Central Government or any State Government were so made, 
and are accurate ; but maps or plans made for the purposes of any cause must 
be proved to be accurate. " 


Presumption as to collections of laws and reports of decisions. 


84. The Court shall presume the genuineness of every book purporting to be 
printed or published under the authority of the Government of any country, 
and to contain any of the laws of that country, 


and of every book purporting to contain reports of decisions of the Courts of 
such country. ° . 


Presumption as to powers-of-attorney. 


85. The Court shall presume that every document purporting to be a power-of- 
attorney, and to have been executed before, and authenticated by, a Notary 
Public, or any Court, Judge, Magistrate, Indian Consul or Vice Consul, or 
representative of the Central Government, was so executed and authenticated. 


Presumption as to certified copies of foreign judicial records. 


86. The Court may presume that any document purporting to be a certified 
copy of any judicial record of aay country not forming part of India or of 
Her Majesty’s dominions is genuine and accurate, if the document purports to 
be certified in any manner which is certified by any representative of the 
Central Government in or for such country to be the manner commonly in use 
in that country for the certification of copies of judicial records. 


An officer who, with respect to any territory or place not forming part of 
India or Her Majesty’s dominions is a Political Agent therefor, as defined in 
section 3, clause (43) of the General Clauses Act, 1897 (10 of 1897), shall, for 
the purposes of this section, be deemed to be a representative of the Central 
Government in and for the country comprising that territory or place. 


Presumption as to books, maps and charts. 


87. The Court may presume that any book to which it may refer for information 
on matters of public or general interest, and that any published map or chart 
the statements of which are relevant facts, and which is produced for its 
inspection, was written and published by the person, and at the time and place. 
by whom or at which it purports to have becn written or published. 
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Presumption as to telegraphic messages. 


88. The Court may presume that a message, forwarded from a telegraph office 
to the person to whom such message purports to be addressed, corresponds with 
a message delivered for transmission at the office from which the message 
purports to be sent ; but the Court shall not make any presumption as to the 
person by whom such message was delivered for transmission. 


Presumption as to due execution, etc., of documents not produced. 


89. The Court shall presume that every document, called for and not produced 
after notice to produce, was attested, stamped and executed inthe manner 
required by law. 


_ Presumption as to documents thirty years old. 


90. Where any document, purporting or proved to be thirty years old is 
produced from any custody which the Court in the particular case considers 
proper, the Court may presume that the signature and every other - part of such 
document, which purports to be in the handwriting of any particular person, is 
in that person’s handwriting, and, in the case of a document executed or attested 
that it was duly executed and attested by the persons by whom it purports to 
be executed and attested. 


Explanation : Documents are said to be in proper custody if they are in the 
place in which, and under the care of the person with whom, they would 
naturally be ; but no custody is improper if it is proved to have had a legitimate 
origin, or if the circumstances of the particular case are such as to render such 
an origin probable. . ! 


This explanation applies also to section 81. 


Illustrations 


(a) A has been in possession of landed property for a long time. He produces from his 
custody deeds relating to the land showing his titles to it. The custody ıs proper. 


(b) A produces deeds relating to landed property of which he is the mortgagee. 
The mortgagor is in possession. The custody is proper. 


(c) A, a connection of B, produces deeds relating to lands in B’s possession, which were 
deposited with him by B for safe custody. The custody is proper. 


CHAPTER VI 
OF THE EXCLUSIGN OF ORAL BY DOCUMENTARY EVIDENCE 


Evidence of terms of contracts, grants and other dispositions of property reduced 
to form of document. ; a 


91. When the terms of a contract, or of a grant, or of any other disposition of 
property, have been reduced to the form of a document, and in all cases in 
which any matter is required by law to be reduced to the form of a document, 
no evidence shail be given in proof of the terms of such contract, grant or other 
disposition of property, or of such matter, except the document itself, or 
secondary evidence of its contents in cases in which secondary evidence is 
admissible under the provisions hereinbefore contained. 


Exception 1.—When a public officer is required by law to be appointed in 
writing, and when it is shown that any particular person has acted as such 
officer, the writing by which he is appointed need not be proved. 
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Exception 2.—Wills admitted to probate in India may be proved by the 
probate. 


Explanation 1: This section applies equally to cases in which the contracts, 
grants or dispositions of property referred to are contained in one document, 
and to cases in which they are contained in more documents than one. 


Explanation 2: Where there are more originals than one, one original only need 
be proved. 


Explunation 3 : The statement, in any document whatever, of a fact other than 
the facts referred to in this section, shall not preclude the admission of oral 
evidence as to the same facts. ` 


Illustrations 


(a) If a contract be contained in several letters, all the letters in which it is contained must 
be proved. ; 

(b) If a contract is contained in a bill of exchange the bill of exchange must be proved. 

(c) lf a bill of exchange is drawn in aset of three, one only need be proved. 

(d) A contracts, in writing, with B, for the delivery of indigo upon certain terms. The 


contract mentions the fact that B had paid A the price of other indigo contracted for 
verbally on another occasion. 


Orai evidence is offered that no payment was made for the other indigo. The evidence is 
admissible. 

(e) A gives B a receipt for money paid by B. 

Oral evidence is offered of the payment. 

The evidence is admissible. 


Exclusion of evidence of oral agreement. 


92. When the terms of any such contract, grant or other disposition of property, 
or any matter required by law to be reduced to the form of a document, have 
been proved according to the last section, no evidence of any oral agreement or 
statement shall be admitted, as between the parties of any such instrument or 
their representatives in interest, for the purpose of contradicting, varying, adding 
to, or subtracting from, its terms : 


Proviso (1).—Any fact may be proved which would invalidate any document, or 
which would entitle any person to any decree or order relating thereto ; such 
as fraud intimidation, illegality, want of due execution, want of capacity in 
~ contracting party, want or failure of consideration, or mistake in fact or 
aw. 


Proviso (2).—The existence of any separate oral agreement as to any matter on 
which a document is silent, and which is not inconsistent with its terms, may 
be proved. In considering whether or not this proviso applies, the Court shall 
have regard to the decree of formality of the document. 


Proviso (3).—The existence of any separate oral agreement, constituting a condi- 
tion precedent to the attaching of any obligation under any such contract, grant 
or disposition of property, may be proved. 


Proviso (4).—The existence of any distinct subsequent oral agreement to rescind 
or modify any such contract, grant or disposition of property, may be proved‘ 
except in cases m which such contract, grant or disposition of property is by law 
required to be in writing. or has been registered according to the law in force 
for the time being as to the registration of documents. 
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Proviso (S).—Any usage or custom by which incidents not expressly mentioned 
in any contract are usually annexed to contracts of that description, may be 
proved : ' ; 


Provided that the annexing of such incident would not be repugnant to, or 
inconsistent with, the express terms of the contract. 


Proviso (6).—Any fact may be proved which shows in what manner the language 
of a document is related to existing facts. 


Illustrations 


(a) A policy of insurance is effected on goods “in ships from Calcutta to London”. 

The goods are shipped ina particular ship which is lost. The fact that that particular ship 

was orally excepted from the policy, cannot be proved. ë 

(b) A agrees absolutely in writing to pay B Rs. 1,000 on the first March, 1873. The fact 

that, at the same time, an oral agreement was made that the money should not be paid till 
-the thirty-first March, cannot be proved. 

(c) An estate called “the Rampur tea estate” is sold by a deed which contains a map of 

the property sold. The fact that land not included in the map had always been regarded as 

part of the estate and was meant to pass by the deed, cannot be proved. 

(d5 A enters into a written contract with B to work certain mines, the property of B, upon 

certain terms. A was induced to do so by a misrepresentation of B’s as to their value. This 

fact may be proved. 

(e) A institutes a suit against B for the specific performance of a contract, and also prays 

that the contract may be reformed as to one of its provisions, as that provision was inserted 

in it by mistake. A may prove that such a mistake was made as would by law entitled him 

to have the contract reformed. i 


(f) A orders goods of B by a letter in which nothing is said as to the time of payment and 
accepts the goods on delivery. B sues A for tho price. A may show that the goods were 
supplied on credit for a term still unexpired. 


(g) A sells B a horse and verbally warrants him sound. A gives B a paper in these words 
“Bought of A a horse for Rs. 500”. B may prove the verbal warranty. 


(h) A hires lodgings of B, and gives B a card on which is written—‘‘Rooms, Rs. 200 a 
month”. A may prove a verdal agreement that these terms were to include partial 
board. 


A hires lodgings of B for a year, and a regularly stamped agreement, drawn up by an attor- 
ney, is made between them. It is silent on the subject of board. A may not prove that board 
was included in the terms verbally. 


(i) A applies to B for a debt due to A by sending a receipt forthe money. B keeps the 
receipt and does not send the money. In a suit for the amount, A may prove this. 


(j) A and B make a contract in writing to take effect upon the happening of a certain 
contingency. The writing is left with B, who sues A upon it. A may show the circumstances 
under which it was delivered. 

Exclusion of evidence to explain or amend ambiguous document. 

93. When the language used in a document is on its face, ambiguous or defec- 
tive, evidence may not be given of facts which would show its meaning or 
supply its defects. 


Illustrations 


(a) A agrees, in writing, to sell a horse to B for “Rs. 1,000, or Rs. 1,500”. Evidence cannot 
be given to show which price was to be gi ven. 

(b) A deed contains blanks. Evidence cannot be given of facts which would show how they 
were meant to be filled. 


Exclusion of evidence against application of document to existing facts. 
94. When language used in a document is plain in itself, and when it applies 
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accurately to cxisting facts, evidence may not be given to show that it was not 
meant to apply to such facts. 


Illustration 


A sells to B, by deed, ‘‘my estate at Rampur containing 100 bighas’’. A has an estate at 
Rampur containing 100 bighas. Evidence may not be given of the fact that the estate meant 
to be sold was one situated at a different place and of a different size. 


Evidence as to document in unmeaning reference to existing facts. 


95. When language used in a document is plain in itself, but is unmeaning in 
reference to existing facts, evidence may be given to show that it was used ina 
peculiar sense. 


Illustration 


A sells to B, by deed, ‘‘my house in Calcutta’’. 


A had no house in Calcutta, but it appears that he had a house at Howrah, of which B had 
been in possession since the execution of the deed. 


These facts may be proved to show that the deed related to the house at Howrah. 


Evidence as to application of language which can apply to one only of several 
persons. 

96. When the facts are such that the language used might have been meant to 
apply to any one, and could not have been meant to apply to more than one, 
of several persons or things, evidence may be given of facts which show which 
of those persons or things it was intended to apply to. 


Illustrations 


(a) A agrees to sell to B, for Rs. 1,000, “my white horse”. A has two white horses. Evidence 
may be given of facts which show which of them was meant. 


(b) A agrees to accompany B to Haidarabad. Evidence may be given of facts showing 
whether Haidarabad in the Dakkhan or Haidarabad in Sindh was meant. 


Evidence as to application of language to one of two sets of facts, to neither of 
which the whole correctly applies. =< 


97. When the language used applies partly to one set of existing facts, and 
partly to another set of existing facts, but the whole of it does not apply 
correctly to either, evidence may be given to show to which of the two it was 
meant to apply. 


Illustration 


A agrees to sell to B “my land at X in the occupation of Y”. A has land at X, but not in 
the occupation of Y, and he has land in the occupation of Y, but it is not at X. Evidence 
may be given of facts showing which he meant to sell. 


Evidence as to meaning of illegible characters, etc. 


98. Evidence may be given _to show the meaning of iliegible or not commonly 
intelligible characters, of foreign, obsolete, technical, local, and provincial expres- 
sions, of abbreviations and of words used in a peculiar sense. 


Illustration 


A, a sculptor, agrees to seti to B “all my mods’. A has both models and modelling tools. 
Evidence may be given to show which he meant to sell. 
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Who may give evidence of agreement varying terms of document. 


99. Persons Who are not parties to a document, or their representatives in inte- 
rest, May give evidence of any facts tending to show a contemporancous agree- 
ment varying the terms of the document. 


Illustration 


A and B make a contract in writing that B shall sell A certain cotton, to be paid for on 
delivery. At the same time they make an oral agreement that three months’ credit shall be 
given to A. This could not be shown as between A and B, but it might be shown by C, if 16 
affected his interests. 


Saving of provisions of Indian Succession Act relating to wills. 


100. Nothing in this Chapter contained shall be taken to affect any of the 
— of the Indian Succession Act (10 of 1865)* as to the construction of 
wills. 


PART III 
PRODUCTION AND EFFECT OF EVIDENCE 


CHAPTER VII 
OF THE BURDEN OF PROOF 


Burden of proof. 


101. Whoever desires any Court to give judgment as to any legal right or 
liability dependent on the existence of facts which he asserts, must prove that 
those facts exist. | . 


When a person is bound to prove the existence of any fact, it is said that the 
burden of proof lies on that person. 


Illustrations 


(a) A desires a Court to give judgment that B shall be punished for a crime which A says 
B has committed. - 


A must prove that B has committed the crime. 


(b) A desires a Court to give judgment that he is entitled to certain land in the possession 
of B, by reason of facts which he asserts, and which B denies, to be true. 


A must prove the existence of those facts. ` 


On whom burden of proof lies. 


102. The burden of proof in a suit or proceeding lies on that person who would 
fail if no.evidence at all were given on either side. 


Illustrations 


(a) A sues B for land of whicl: i is in possession, and which, as A asserts, was left to A by 
the will of C, B’s father. Š 

If no evidence was given on either side, B would not be entitled to retain his possession. 
Therefore, the burden of p.oof is on A. 

(b) A sues B for money due on a bond. . N 
The execution of the bond is admitted, but B says that it was obtained by fraud, which 
A denies. 

If no evidence were given on either side, A would succeed, as the bond is not disputed and 
the fraud is not proved. ! 

Therefore the burden of proof is on B. 


*See, now the Indian Succession Act, 1925. 
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Burden of proof as to particular fact. 

103. The burden of proof as to any particular fact lies on that person who 
wishes the Court to believe in its existence, unless it is provided by any law that 
the proof of that fact shall lie on any particular person. 


Illustration 
*(a) A prosecutes B for theft, and wishes the Court to believe that B admitted the theft 
to C. A must prove the admission. ' í 
B wishes the Court to believe that, at the time in question, he was elsewhere. He must 
prove it. 


Burden of proving fact to be proved to make evidence admissible. 

104. The burden of proving any fact necessary to be proved in order to enable 
any person to give evidence of any other fact is on the person who wishes to give 
such evidence. 


Illustrations 


(a) A wishes to prove a dying declaration by B. A must prove B’s death. 
(b) A wishes to prove, by secondary evidence, the contents of a lost document. 
A must prove that the document has been lost. Ç 


Burden of proving that case of accused comes within exceptions. 

105. When a person is accused of any offence, the burden of proving the exis- 
tence of circumstances bringing the case within any of the General Exceptions 
in the Indian Penal Code (45 of 1860), or within any special exception or 
proviso contained in any other part of the same Code, or in any law defining 
the offence, is upon him, and the Court shall presume the absence of such 
circumstances. 


Illustrations 
(a) A, accused of murder, alleges that by reason of unsoundness of mind, he did not know 
the nature of the act f bs k: 
The burden of proof is on A. "a 
(b) A, accused of murder, alleges that, by grave and sudden provocation, he was deprived 
of the power of self-control. 
The burden of proof is on A. 


(c) Section 325 of the Indian Penal Code (45 of 1860), provides that whoever except 
in the case provided for by section 335, voluntarily causes grievous hurt, shall be subject to 
certain punishments. j 


A is charged with voluntarily causing grievous hurt under section 325. 
The burden of proving the circumstances bringing the case under section 335 lies on A. 


' 


Burden of proving fact especially within knowledge. 


106. When any fact is especially within the knowledge of any person, the burden 
of proving that fact is upon him. 


Illustrations 


(a) When a person docs an act with some intention other than that which the character and 
circumstances of the act suggest, the burden of proving that intention 1s upon him. 


* Sic. In the Act, as published in Gazette of India, there is no ¿Wuavtrathan Ob). 


Secs. 107 - 113 . OF THE BURDEN OF PROOF 35 
> , 


(by) A is charged with travelling on a raijway without a ticket. The burden of proving that 
he had a tichet is on him. 


Burden of proving death of person known to have beea alive within thirty 
years. 


107. When the question is whether a man is alive or dead, and it is shown that 
he was alive within thirty years, the burden of proving that he is dead is on tte 
person who affirms it. 


Burden of proving that person is alive who has not been heard of for seven 
years. 

108. Provided that when the question is whether a man is alive or dead, and 1t 
is proved that he has not been heard of for seven years by those who would 
naturally have heard of him if he had been alive, the burden of proving that he 
is alive is shifted to the person who affirms it. 


Burden of proof as to relationship in the cases of partners, landlord and tenant, 
principal and agent. 

109. When the question is whether persons are partners, landlord aad tenant, or 
principal and agent, and it has been shown that they have been acting 2s 
such, the burden of proving that they do not stand, or have ceased to stand, 
to each other in those relationships respectively, is on the person who affirms it. 


Burden of proof as to ownership. 


110. When the question is whether any person is owner of anything of which he 
is shown to be in possession, the burden of proving that he is not the owner is . 
on the person who affirms that he is not the owner. 


Proof of geod faith in transactions where one party is in relation to active 
confidence. 


111. Where there is a question as tothe good faith of a transaction between 
parties, one of whom stands to the other in a position of active confidence, the 
burden of proving the good faith of the transaction is on the party who is 'n a 
position of active confidence. = : 


Illustrations 


(a) The good faith of a sale bya client to an attorney is in question in a suit brought 
by the client. The burden of proving the good faith of the transaction is on the 
attorney. k — _. 

(b) The good faith of a sale by a son just come of age tc a father is in question in a suit- 
brought by the son. The burden of proving the good faith of the transaction is on the 
father. 


Birth during marriage, conclusive proef of legitimacy. 

112. The fact that any person was born during tne continuance of a valid 
marriage between his mother and any man, or within two hundred and eighty 
days after its dissolution, the mother remaining unmarried, shall be conclusive 
proof that he is the legitimate son of that man, unless it can be shown that the 
parties to the marriage had no access to each other at any other time when he 
could have been begotten. 


Proof of cession of territory. 


113. A notification in the Official Gazette tnat any portion of British territory 
has before the commencement of Part III of the Government of India Act, 1935 
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been ceded to any Native State, Prince or Ruler, shall be conclusive proof 
that a valid cession of such territory took place at the date mentioned in such 


notification. 


Court may presume cxistence of certain facts 


114. The Court may presume the existence of any fact which it thinks likely to 
have happened, regard being had to the common course of natural ne 
human conduct and public and private business, in their relation to the facts o 

the particular case. 


Illustrations 


The Court may presume— . , P 
(a) That a man who is in possession of stolen goods soon after the theft is either the 
thief or has received the goods knowing them to be stolen, unless he can account for his 
Possession ; 


(b) That an accomplice is unworthy of credit, unless he is corroborated in material parti- 
culars ; 


(c) That a bill of exchange, accepted or endorsed, was accepted or endorsed for good 
consideration ; ` i 
(d) That a thing or state of things which has been shown to be in existence within a period 
shorter than that within which such things or states of things usually cease to exist, s still 
in existence ; - Í ; 

(e) That judicial and official acts have been regularly performed ; 

(f) That the common course of business has been followed in particular cases ; 


(g) That evidence which could be and is not produced . would, if produced, be unfavourable 
to the person who withholds it ; I 


(h) That if a man refuses to answer a question which he is not compelled to answer by law, 
the answer, if given, would be unfavourable to him; ` ; 


(i) That when a document creating an obligation is in the hands of the obligor, the obliga- 
tion has been discharged ; ; : 


But the Court shall also have regard to such facts as the following, in considering whether 
such maxims do or do not apply to the particular case before it ; 


As to illustration (a)--A shopkeeper has in his till a marked rupee soon after it was stolen, 
and cannot account for its possession specifically, but is continually receiving rupees in the 
course of his business ; š . 


As ic illustration (b)—A, a person of the highest character, is tried for causing a man’s death 
by an act of negligence in arranging certain machinery. B, a person of equally good charac- 
ter. who also 100k part in the arrangement, describes precisely what was done, and admits 
and explains the common carelessness of A and himself ; ` 


As to illustration (b)—A crime is committed by several persons. A, B and C. three of the 
criminals. are captured on the spot and kept apart from acn other. Each gives an account 
impiicattng D. and the accounts corroborate each other im such a manner as to render 
previous concert highly improbable ; 


As to t/lustration (c) —A, the drawer of a bill of exchange. was a man of business. B. the 
acceptor, was a young and ignorant person, completely under A’s influence ; 


As to illustration (d) --Wt is proved that a river ran ina certain course Ave vears ago. but it 
is known that there have been flogds since that time which might change its course : 


As to illustration (e)—A judicial act, the regularity of whreh is in question, was performed 
under exceptional circumstances ; 


As to illustration (f )--The question is, whether a letter was reeemed. TD as shown to hwre 
been posted, but the usual course of the post was interrupted by disturbances , 


As to illustration (g)—A man refuses to produce a document which would bear on a contract 
of small importance on which he is sued. but which might also injure (he feelings and 
reputation of his family ; 
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As to illustration (h)—¿ man refuses to answer a question which he is not compelled by law 
to answer, but the answer to it might cause loss to him in matters unconnected with the 
matter in relation to which it is asked ; 


As to illustration (i)-—-A bond is in possession of the obligor, but the circumstances of the 
case are such that he may have stolen it. 


CHAPTER VIII 
ESTOPPEL 


Estoppel. 


115. When one person has, by his declaration, act or omission, intentionally 
caused or permitted another person to believe a thing to be true and to act upon 
such belief, neither he nor his representative shall be allowed, in any suit or 
proceeding between himself and such person or his representative, to deny the 
truth of that thing. 


Illustration 


A intentionally and falsely leads B to believe that certain land belongs to A, and thereby 
induces B to buy and pay for it. 


The land afterwards becomes the property of A, and A seeks to set aside the sale on the 
— g at the time of the sale, he had no title. He must not be allowed to prove his 
want ol title. 


Estoppel of tenant ; and of licensee of person in possession. 


116. No tenant of immovable property, or person claiming through such tenant, 
shall, during the continuance of the tenancy, be permitted to deny that the 
landlord of such tenant had, at the beginning of the tenancy, a title of such 
immovable property ; and no person who came upon any immovable property 
by the license of the person in possession thereof, shall be permitted to deny that 
such person had a title to such possession at the time when such license was 
given. 


Estoppel of acceptor of bill of exchange, bailee or licensee. 


117. No acceptor of a bill of exchange shall be permitted to deny that the drawer 
had authority to draw such bill or to endorse it ; nor shall any bailee or 
licensee be permitted to deny that his bailor or licensor had at the time when 
the bailment or license commenced, authority to make such bailment or grant 
such license. 


Explanation 1: The acceptor of a bill of exchange may deny that the bill was 
really drawn by the person by whom it purports to have been drawn. 


Explanation 2: If a bailee delivers the goods bailed to a person other than 
the bailor, he may prove that such person had a right to tnem as against the 
bailor. 


CHAPTER IX 
OF WITNESSES 


Who may testify. 


118. All persons shall be competent to testify unless the Court considers that 
they are prevented from understanding the question put to them, or from giving 
rational answers to those questions, by tender years, extreme old age, disease, 
whether oí body or mind, or any other cause of the same kind. 
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Explanation. A lunatic is not incompetent to testify, unless he is prevented by 
his lunacy from understanding the questions put to him and giving rational 
answers to them. 


Dumb witnesses. 


119. A witness who is unable to speak may give his evidence In any other 
manner in which he can make it intelligible, as by writing or by signs ; but such 
writing must be written and the signs made in open Court. Evidence so given 
shall be deemed to be oral evidence. 


Parties to civil suit, and their wives or husbands—Husband or wife of person 
. under criminal trial. . 


120. In all civil proceedings the parties to the suit, and the husband or wife of 
any party to the suit, shall be competent witnesses. In criminal proceedings 
against any person, the husband or wife of such person, respectively, shall be a 
competent witness. 


Judges and Magistrates. © 


12i. No Judge or Magistrate shall, except upon the special order of some 
Court to which he is subordinate, be compelled to answer any questions as to 
his own conduct in Court as such Judge or Magistrate, or as to anything which 
came to his knowledge in Court as such Judge or Magistrate ; but he may 


be examined as to other matters which occurred in his presence whilst he was so 
acting. 


Illustrations 


(d) A, on his trial before the Court of Session, says that a deposition was improperly taken 
by B, the Magistrate. B cannot be compelled to answer questions as to this, except upon the 


Special order of a superior Court. I 


(b) A is accused before the Court of Session | of having given false evidence before B. a 


ee B cannot be asked what A said, except upon the special order of the superior 
ourt. ` 


(c) A is accused before the Court of Session of attempting to murder a police officer 


whilst on his trial before B, a Sessions Judge. B may be examined as to what 
occurred. 


Communications during marriage. 


122. No person who is or has been married, shall be compelled to disclose any 
communication made to him during marriage by any person to whom he is 
or has been married; nor shall he be permitted to disclose any such com- 
munication, unless the person who made it, or his representative in inte- 
rest, consents, except in suits between married persons, or proceedings in 


— one married person is prosecuted for any crime committed against the 
other. 


Evidence as to affairs of State. 


123. No one shall be permitted to give any evidence derived from unpublished 
official records relating to any affairs of State, except with the permission of the 


officer at the head of the department concerned, who shall give or withheld such 
permission as he thinks fit. 


Official communications. 
124. No public officer shall be compelied to disclose communications made to 


him in official confidence, when he considers that the public interests would suffer 
by the disclosure. 


Secs. 125 - 128° OF WITNESSES 39 


Information as to commission of offences. 


125. No Magistrate or Police officer shall be compelled to say whence he goi 
any information as to the commission of any offence, and no Revenue Officer 
shall be compelled to say whence he got any information as to the commission 
of any offence against the public revenue. 


Explanation : “Revenue Officer” in this section means any officer employed in or 
about the business of any branch of the public revenue. 


Professional communications. 


126. No barrister, attorney, pleader or vakil shall at any time be permitted, 
unless with his client’s express consent, to disclose any communication made to 
him in the course and for the purpose of his employment as such barrister, 
pleader, attorney or vakil, by or on behalf of his client, or to state the contents 
of condition of any document with which he has become acquainted in the 
course and for the purpose of his professional employment, or to disclose any 
advice given by him to his client in the course and for the purpose of such 
employment : 


Provided that nothing in this section shall protect from disclosure— 
(1) any such communication made in furtherance of any illegal purpose ; 


(2) any fact observed by any barrister, pleader, attorney or vakil, in the 
course of his employment as such, showing that any crime or fraud has 
been committed since the commencement of his employment. 


It is immaterial whether the attention of such barrister, pleader, attorney or vakil 
was or was not directed to such fact by or on behalf of his client. 


Explanation : The obligation stated in this section continues after the employ- 
ment has ceased. i 


Illustrations 


(a) A, a client, says to B, an attorney—‘‘I have committed forgery, and I wish you to 
defend me.” - 


As the defence of a man known to be guilty is not a criminal purpose, this communication 
is protected from disclosure. ' 

(b) A, a client, says to B, an ettorney—‘‘I wish to obtain possession of property by the use 
of a forged deed on which I request you to sue.” 

This communication, being made in furtherance of a criminal purpose, is not protected from 
disclosure. j 


(c) A, being charged with embezzlement, retains B, an attorney, to defend him. In the 
course of the proceedings, B observes that an entry has been made in A’s _account-book 
charging A with the sum said to have been embezzled, which entry was not in the book at 
the commencement of his employment. 


This being a fact observed by B in the course of his employment showing that a fraud has 
been committed since the commencement of the proceedings, it is not protected from 
disclosure. kaa. y 


Section 126 to apply to interpreters, etc. 


127. The provisions of section 126 shall apply to interpreters, and the clerks or 
servants of barristers, pleaders, attorneys and vakils. 


Privilege not waived by volunteering evidence. 


128. If any party to a suit gives evidence therein at his own instance or other- 
wise, he shall not be decmed to have consented thereby to such disclosure as is 
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mentioned in section 126; and if any party to a suit or proceeding calls any 
such barrister, pleader, attorney or vakil as a witness, he shall be deemed to have 
consented to such disclosure only if he questions such barrister, attorney or vakil 
on matters which, but for such question, he would not be at liberty to disclose. 


Confidential communications with legal advisers. 


129. No one shall be compelled to disclose to the Court any confidential com- 
munication which has taken place between him and his legal professional adviser, 
unless he offers himself as a witness, in which case he may be compelled to 
disclose any such communications as may appear to the Court necessary to Be 
known in order to explain any evidence which he has given, but no others. 


Production of title-deeds of witness not a party. 

130. No witness who is not a party to a suit shall be compelled to produce his 
title-deeds to any property, or any document in virtue of which he holds any 
property as pledgee or mortgagee, or any document the production of which 
might tend to criminate him, unless he has agreed in writing to produce them 
with the person seeking the production of such deeds or some person through 
whom he claims. 


Production of documents which another person, having possession could refuse to 
produce. | | | = j 

131. No one shall be compelled to produce documents in his possession, which 
any other person would be entitled to refuse to produce if they were in his 
possession, unless such last-mentioned person consents to their production. 


Witness not excused from answering on ground that answer will criminate. 


132. A witness shall not be excused from answering any question as to any 
matter relevant to the matter in issue in any suit or in any civil or criminal pro- 
ceeding, upon the ground that the answer to such question will criminate, or may 
tend directly or indirectly to criminate, such witness, or that it will expose, or 
erty or indirectly to expose, such witness toa penalty or forfeiture of 
any kind : 


Provided that no such answer, which a witness shall be compelled to give, shall 
subject him to any arrest or prosecution, or be proved against him in any 
criminal proceeding, except a prosecution for giving false evidence by such 
answer. | ; 
Accomplice. 

133. An accomplice shall be a competent witness against an accused person ; and 
a conviction is not illegal merely because it proceeds upon the uncorroborated 
testimony of an accomplice. i 

Number of witnesses. 


134. No particular number of witnesses shall in any case be required for the 
proof of any fact. 


CHAPTER X 
OF THE EXAMINATION OF WITNESSES 


Order of production and cxamination of witnesses. 


135. The order in which witnesses are produced and examined shall be regulated 
by the law and practice for the time being relating to civil and criminal procedure 
respectively, and, In the absence of any such law, by the discretion of the Court. 
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Judge to decide as to admissibility of evidence. 

136. When either party proposes to give evidenve of any fact, the Judge may ask 
the party proposing to give the evidence in what manner the alleged fact, if 
proved, would be relevant ; and the Judge shall admit the evidence if he thinks 
that the fact, if proved would be relevant, and not otherwise. 


If the fact proposed to be proved is one of which evidence is admissible only 
upon proof of some other fact, such last-mentioned fact must be proved before 
evidence is given of the fact first-mentioned, unless the party undertakes to give 
proof of such fact and the Court is satisfied with such undertaking. 


If the relevancy of one alleged fact depends upon another alleged fact being first 
proved, the Judge may, in his discretion, either permit evidence of the first fact 
to be given before the second fact is proved, or require evidence to be given of 
the second fact before evidence is-given of the first fact. 


Illustrations 


(a) It is proposed to prove a statement about a relevant fact by a person alleged to be dead, 
which statement is relevant under section 32. 


The fact that the person is dead must be prov: 1 by the person proposing to prove the state- 
ment, before evidence is given of the statement. 


@ It is proposed to prove, by a- copy, the contents of a document said to be 
lost. 


The fact that the original is lost must be proved by the person proposing to produce the 
copy, before the copy is produced. 


(c) A is accused of receiving stolen property knowing it to have bccn stolen. 
It is proposed to prove that he denied the possession of the property. 


The relevancy of the denial depends on the identity of the property. The Court may, in its 
discretion, either require the property to be identified before the deniai of the possession is 
proved, or permit the denial of the possession to be proved before the property is identified. 


(d) It is proposed to prove a fact (A) which is said to have been the cause or effect of a fact 
in issue. There are several intermediate facts (B, C and D) which must be shown to exit 
before the fact (A) can be regarded as the causé or effect of the fact in issue. The Court 
may either permit A to be proved before B,C or D is proved, or may require proof of B, 
C and D before permitting proof of A. 

Examination-in-chief. 


137. The examination of a witness by the pasa who calls him shall be callcd his 
examination-in-chief. 


Cross-examination. 


The examination of a witness by the adverse party shall be called his cross- 
examination. 


Re-examination. 


The examination of a witness, subsequent to the cross-examination by the party 
who called him, shall be called his re-examination. 


Order of exasiiimations. 


138. Witnesses shall be first examined-in-chief, then (if the adverse am SO 
desires) cross-examined, then (if the party calling him so desires) re-examined, 
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The examination and cross-examination must relate to relevant facts, but the 
cross-examination need not be confined to the facts to which the witness testified 
on his examination-in-chief. 


Direction of re-examination. 

The re-examination shall be directed to the explanation of matters referred to in 
cross-examination ; and if new matter is, by permission of the Court, introduced 
in re-examination, the adverse party may further cross-examine upon that 
matter. 


Cross-exainination of person called to produce a document. 

139. A person summoned to produce a document does not become a witness by 
the mere fact that he produces it, and cannot be cross-examined unless and until 
he is called as a witness. 


Witnesses to character. 
140. Witnesses to character may be cross-examined and re-examined. 


Leading questions. 


141. Any question suggesting the answer which the person putting it wishes or 
expects to receive, is called a leading question. 


When they must not be asked. 


142. Leading questions must not, if objected to by the adverse party, be asked 
in an examination-in-chief, or in a re-examination, except with the permission 
of the Court. | : : = | : 


The Court shail permit leading questions as to matters which are introductory 
or undisputed, or which have, in its opinion, been already sufficiently 
proved. 


When they may be asked. 
143. Leading questions may be asked in cross-examination. 


Evidence as to matters in writing. 


144. "Any witness may be asked, whilst under examination, whether any con- 
tract, grant or other disposition of property, as to which he is giving evidence, 
was not contained in a document, and if he says that it was, or if he is about to 
make any statement as to the contents of any document, which, in the opinion 
of the Court, ought to be produced, the adverse party may object to such 
evidence being given until such document is produced, or until facts have been 
Li which entitle the party who called the witness to give secondary evidence 
of it. 


Explanation : A witness may give oral evidence of statements made by other 
persons about the contents of documents if such statements are in themselves 
relevant facts. 


Illustration 


The question is, whether A assaulted B. 
C deposes that he heard A say to D— “B wrote a letter accusing me of theft, and I will be 


revenged on him”. This statement is relevant as showing A`s motive for the assault, and 
evidence may be given of it, though no other evidence is given about the letter. 
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Cross-examiaation as to previous statements in writing. 


145, A witness may be cross-examined as to previous statements made by him 
in writing or reduced into writing, and relevant to matters in question, without 
such writing being shown to him, or being proved ; but if it is intended to 
contradict him by the writing, his attention must, before the writing can be 
proved, be called to those parts of it which are to be used for the purpose of 
contradicting him. 


Questions lawful in cross-examination. 


146. When a witness is cross-examined, he may, in addition to the questions 
hereinbefore referred to, be asked any questions which tend— 


(1) to test his veracity, 
(2) to discover who he is and what is his position in life, or 


(3) to shake his credit, by injuring his character, although the answer to 
such questions might tend directly or indirectly to criminate him, or 
might expose or tend directly or indirectly to expose him to a penalty or 
forfeiture. 


When witness to be compelled to answer. 


147. If any such question relates to a matter relevant to the suit or proceeding, 
the provisions of section 132 shall apply thereto. 


Court to decide when question shall he asked and when witness compelled to ` 
answer. 


148. If any such question relates to a matter not relevant to the suit or proceed- 
ing, except in so far as it affects the credit of the witness by injuring his 
character, the Court shall decide whether or not the witness shall be compelled 
to answer it, and mav, if it thinxs fit, warn the witness that he is not obliged to 
answer it. Im exercising its discretion, the Coust shall have regard to the 
_ following considerations :— : 


(1) Such questions are proper if they are of such a nature that the truth of 
the imputation conveyed by them would seriously affect the opinion of 
the Court as to the credibility of the witness on the matter to which he 
testifies ; 


(2) Such questions are improper if the imputation which they convey relates 
to matters so remote án time, or of such a character, that the truth of 
the imputation would not affect, or would affect in a slight degree, the 
opinion of the Court as to the credibility of the witness on the matter to 
which he testifies ; 


(3) Such questions are improper if there is a great disproportion bet ween 
the importance of the imputation miade against the witness’s character 
and the importance of his evidence ; 


(4) The Court may, if it sees fit, draw, from the witness’s refusal to answer, 
the inference that the answer if given would be unfavourabie. 


Question not to be asked without reasonable grounds. 


149. No such question as is referred to in section 148 ought to be asked, unless 
the person asking it has reasonable grounds for thinking that the imputation 
which it conveys is well-founded. 
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Illustrations 
(a) A barrister is instructed by an attorney or vaki! that an important witness is a dakait. 
This is a reasonable ground for asking the witness whether he is a dakait. 


(b) A pleader is informed by a person in Court that an important witness is >. 
The informant, on being questioned by the pleader, gives satisfactory — or 
statement. This is a reasonable ground for asking the witness whether he is a dakait. 


(c) A witness, of whom nothing whatever is known, is asked at random whether he is a 
dakait. There are here no reasonable grounds for the question. 


) j i i to his mode of life 
(d) A witness, of whom nothing whatever is known, being questioned as : 
and means of living, gives unsatisfactory answers. This may be a reasonable ground fo 
asking him if he is a dakait. 


Procedure of Court in case of question being asked without reasonable grounds. 


150. If the Court is of opinion that any such question was asked without 
reasonabie grounds, it may, if it was asked by any barrister, pleader, vakil or 
attorney, report the circumstances of the case to the High Court or other autho- 
rity to which such barrister, pleader, vakil or attorney is subject in the exercise 
of his profession. 


Indecent and scandalous questions. 


151. The Court may forbid any questions or inquiries which it regards as in- 
decent or scandalous, although such questions or inquiries may have some 
bearing on the questions before the Court, unless they relate to facts in issue, 
or to matters necessary to be known in order to determine whether or not the 
facts in issue existed. 


Questions inteded to insult or annoy. 


152. The Court shall forbid any question which appears to it to be intended to 


insult or annoy, or which though proper in itself, appears to the Court needlessly 
offensive in form. i l 


Exclusion of evidence to contradict answers to questions testing veracity. 


153. When a witness has been asked and has answered any question which is 
relevant to the inquiry only in so far as it tend$ to shake his credit by injuring 
his character, no evidence shall be given to contradict him ; but if he answers 
falsely, he may afterwards be charged with giving false evidence. 


Exception 1.—If a witness is asked whcther he has been previously convicted 
of any crime and denies it, evidence may be given of his previous conviction. 


Exception 2.—If a witness is asked any question tending to impeach his impar- 
tiality, and answers it by denying the facts suggested, he may be contradicted. 


Illustrations 


(a) A claim against an underwriter is resisted on the ground of fraud. 


The claimant is asked whether, in a former transaction, he had not made a fraudulent claim. 
He denies it. 


Evidence is offered to show that he did make such claim. 
The evidence is inadmissible. 


(b) A witness is asked whether he was not dismissed from a situation for dishonesty. ° 
He denies it. 

Evidence is offered to show that he was dismissed for dishonesty. 

The evidence is not admissible. 
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(c) A affirms that on a certain day he saw B at Lahore. 
A is asked whether he himself was not on that day at Calcutta. He denies it. 
Evidence is offered to show that A was on that day at Calcutta. 


The evidence is admissible, not as contradicting A on a fact which affects his credit, but as 
contradicting the alleged fact that B was seen on the day in question in Lahore. 


In — of these cases the witness might, if his denial was false, be charged with giving false 
evidence. 


(d) A is asked whether his family has not had a blood feud with the family of B against 
whom he gives evidence. 


He denies it. He may be contradicted on the ground that the question tends to impeach his 
impartiality. ` = 
Question by party to his own witness. 


154. The Court may, in its discretion, permit the person who calls a witness to 
put any questions to him which might be put in cross-examination by the 
adverse party. 


Impeaching credit of witness. 


155. The credit of a witness may be impeached in the following ways by the 
` party, or, with the consent of the Court, by the party who calls 
im :— 


(1) By the evidence of persons who testify that they, from. their knowledge 
of the witness, believe him to be unworthy of credit ; 


(2) By proof that the witness has been bribed, or has accepted the offer of 
a bribe, or has received any other corrupt inducement to Bive his 
ee: : 


(3) By proof of former statements inconsistent with any part of his evidence 
which is liable to be contradicted ; 


(4) When a man is prosecuted for rape or an attempt to ravish, it may be 
shown that the prosecutrix was of generally immoral character. 


Explanation : A witness declaring another witness to be unworthy of credit may 
not, upon his examination-in-chief, give reasons for his belief, but he may be 
asked his reasons in cross-examination, and the answers which he gives cannot 
be contradicted, though, if they are false, he may afterwards be charged with 
giving false evidence. 


Illustrations 


(a) A sues B for the price of goods sold and delivered to B. C says that he delivered the 
goods to B. ' 


Evidence is offered to show that, on a previous occasion, he “g that hc had not delivered 
the goods to B. 


The evidence is admissible. 
(b) A is indicated for the murder of B. 
C says that B, when dying, declared that A had given B the wound of which he died. 


Evidence is offered to show that, on a previous occasion, C said that the wound was not 
given by A or in his presence. 


The evidence is admissible. 
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Questions tending to corroborate evidence of relevant fact, admissible. 


186. When a witness whom it is intended to corroborate gives evidence of any 
relevant fact, he may be questioned as to any other circumstances which he 
observed at or near to the time or place at which such relevant fact occurred, 
if the Court is of opinion that such circumstances, if proved, would corroborate 
the testimony of the witness as to the relevant fact which he testifies. 


Illustration 


A, an accomplice, gives an account of a robbery in which he took part. He describes various 
incidents unconnected with the robbery which occurred on his way to and from the place 


where it was committed. | - - 


Independent evidence of these facts may be given in order to corroborate his evidence as to 
the robbery itself. 


Former statements of witness may be proved to corroborate later testimony as to 
same fact. 


157. In order to corroborate the testimony of a witness, any former statement 
made by such witness relating to the same fact, at or about the time when the 
fact took place, or before any authority legally competent to investigate the 
fact, may be proved. 


What matters may be proved in connection with proved statement relevant under 
section 32 or 33. te | ` : 


158. Whenever any statement, relevant under section 32 or 33, is proved, all 
matters may be proved, either in order to contradict or to corroborate it, or 
in order to impeach or confirm the credit of the person by whom it was made, 
which might have been proved if that person had been called asa witness and 
had denied upon cross-examination the truth of he matter suggested. 


Refreshing memory. 


159. A witness may, while under examination, refresh his memory by referring 
to any writing made by himself at the time of the transaction concerning which 
he is questioned, or so soon afterwards that the Court considers it likely that 
the transaction was at that time fresh in his memory. 


The witness may also refer to any such writing made by other person, and 
read by the witness within the time aforesaid, if when he read it he knew it to 
be correct. 


When witness may use copy of document to refresh memory. ` 


Whenever a witness may refresh his memory by reference to any document, he 
may, with the permission of the Court, refer to a copy of such document : 


Provided the Court be satisfied that there is sufficient reason for the non- 
production of the original. = | 
An expert may refresh his memory by reference to professional treatises. 


Testimony to facts stated in document mentioned in section 159. 


160. A witness may also testify to facts mentioned in any such document as 
is mentioned m section 159, although he has no specific recoliection of the 
facts themselves, if he is sure that the facts were correctly recorded in the 
document. 
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Illustration 


A book-keeper may testify to facts recorded by him in books regularly kept in the course 
oi business, if he Knows that the books were correctly kept, although he has forgotten the 
Particular transactions entered. 


Right of adverse party as to writing used to refresh memory. 


161. Any writing referred to under the provisions of the two last preceding 
sections must be produced and shown to the adverse party if he requires it ; 
such party may, if he pieases, cross-examine the witness thereupon. 


Production of documents. 


162, A witness summoned tó produce a document shall, if it is-in his possession 
or power, bring it to Court, notwithstanding any objection which there may 
be to its production or to its admissibility. The validity of any such objection 
shall be decided on by the Court. 


-The Court, if it sees fit, may inspect thie document, unless it sens to matters 
of State, or take other evidence to enable it to determine on its admissibility. 


Translation of documents. = 


If for such a purpose it is necessary to cause any document to be translated, the 
Court may, if it thinks fit, direct the translator to keep the contents secret, 
unless the document is to be given in evidence ; and if the interpreter disobeys 
such direction, he shall be held to have committed an offence under section 166 
of.the Indian Penal Code (45 of 1860). 


Giving, as evidence, of document called for and produced on notice. 


163. When a party calls for a document which he has given the other party 
notice to produce, and such document is produced and inspected by the party 
calling for its production, he is bound to give it as evidence if the party 
producing requires him to do so. 


Using, as evidence, ef document, production of which was refused on notice. 


164. When a party refuses to produce a document which he has had notice to 
produce, he cannot afterwards use the document as evidence without the consent 
of the other party or order of the Court. 


Illustration 


A sues B on an agreement and gives B notice to produce it. At the trial, A calls for the 
document and B refuses to produce it. A gives secondary evidence of its contents. B seeks to 
preduce the document itself to contradict the secondary evidence given by A or in order 
to show that the agreement is not stamped. He cannot do so. 


Judge s power to put questions or order production. 

165. The Judge may, in order to discover or to obtain proper proof of relevant 
facts, ask any question he pleases, m any form at any time, of any witness or of 
the parties, about any fact relevant or irrelevant ; and may order the production 
of any document or thing; and neither the parties nor their agents shall be 
entitled to make any objection to any such question or order, nor, without the 
leave of the Court, to cross-examine any witness upon any answer given in reply 
to any such question : 


Provided that the judgment must be based apay | facts declared by this Act to 
- be relevant, and duly proved : : 
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Provided also that this sectidn shall not authorize any Judge to compel any 
witness to answer any question, cr to produce any document which such 
witness would be entitled to refuse to answer or produce under sections 121 to 
131, both inclusive, if the question were asked or the document were called 
for by the adverse party ; nor shall the Judge ask any question which it would 
be improper for any other person to ask under section. 148 or 149; nor shall 
he dispense with primary evidence of any document, except in the cases 
hereinbefore excepted. 4 


Power of jury or assessors to put questions. 


166. In cases tried by jury or with assessors, the jury or assessors may put any 
questions to the witnesses, through or by leave of the Judge, which the judge 
himself might put and which Ife considers proper. 


CHAPTER XI 
OF IMPROPER ADMISSION AND REJECTION OF EVIDENCE 


No new trial for improper admission or rejection of evidence. 


167. The improper admission or rejection of evidence shall not be ground of 
itself for a new trial or reversal of any decision in any case, if it shall appear 
to the Court before which such objection is raised that, independently of the 
evidence objected to and admitted, there was sufficient evidence to justify the 
decision, or that, if the rejected evidence had been received, it ought not to have 
varied the decision, ` | š ë 


SCHEDULE i 
[Enactments repealed.) 


Subject Index 


—_ ‘ 
-Act P 
& —short title, extent and commencement of ; s. 1 
Accomplice ; s. 133 


Admission . | “S $ ` 


—definition of ; s. 17 Ë 

—by party to proceeding or his agent ; s. 18 

—by suitor in representative character ; s. 18 

—by party interested in subject-matter ; s. 18 

—by person from whom interest derived ; s. 18 

—by person whose position must be proved as against party to suit ; s. 19 
—by person expressly referred to by party to suit ; s. 20 

—proof of against person making them, and by or on their behalf ; s. 2 
—oral, as to content of documents, when relevant ; s. 22 

—in civil cases, when relevant ; s. 23 

— not inclusive proof, but may 'estop ; s. 31 

—of execution by party to attested document ; s, 70 

—no.new trial for improper ; s. 167 


Burden of proof [see also ‘‘Proof’’] 


—re-existence of facts ; s. 101 

—on whom lies ; s. 102 

—as to particular fact ; s. 103 

—as to fact to be proved to make evidence admissible ; s. 104 

—that accused comes within exceptions ; s. 105 

— as to fact especially within knowledge ; s. 106 

—as to death of person known to have been alive within thirty years ; s. 107 

— as to person is alive who has not been heard of for seven years ; s. 108 

— as to relationship in the case of partners, landlord and tenant, principal and agent ; s. 109 
— as to ownership ; s. 110 


Character 


—irrelevant, in civil cases to prove conduct imputed ; s. 52 
— in criminal cases previous good, relevant ; s. 53 
—except in reply previous bad, not relevant ; s. 54 

—as effecting damages ; s. 55 


Communications 

—during marriage ; s. 120 

—official ; s. 124 

—professional ; ss. 126, 127 
—confidential, with legal -dvisers ; s, 129 


Conclusive proof 


—meaning of ; s. 4 
—admission not, but may estop ; s. 31 
—birth during marriage of legitimacy ; s. 112 


r 
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Confession 


—caused by inducement, threat or promise, when irrelevant in criminal proceeding ; s. 24 

—to police officer not to be proved ; s. 25 A ' 

-—by accused while in custody of police not to be proved against ; s. 26 

—how much of information received from accused may be proved ; s. 27 ` 

—made after removal of impression caused by inducement, threat or promise, relevant ; s. 28 

— otherwise relevant not to become irrelevant because of promise of secrecy, etc. ; s. 29 

—consideration of proved, affecting person making it and others jointly under trial for same 
offence ; s. 30 i 


Conspiracy ; s. 10 
Court i i -a 


—meaning of ; s. 3 

—may presume existence of certain facts ; s. 114 

—to decide when question shall be asked and when witness compelled to answer ; s, 148 
—procedure of, in case of question being asked without reasonable grounds ; s. 150 


Cross-examination ` ; 9 


—when called ; s. 137 

—of persons called to produce a document ; s. 139 
— as to previous statements in writing ; s. 145 
—question lawful in; s. 146 ` 


Damages 


—trelevancy of amount of ; s. 12 
—character as affecting ; s. 55 


Document(s) ; ea > I n 


—meaning of ; s. 3 ` 

—oral admission as to contents of, when relevant ; s. 22 

—proof of contents of; s. 61 

—proof of, by primary evidence ; s. 64 

—cases in which secondary evidence relating to, may be given ; s. 65 
—proof of, not required by law to be attested ; s. 72 

—public ; s. 74 

— private ; s. 75 


—certifizd copies of public ; s. 76 


—proof of, by production of certified copies ; s. 77 

—proof of other official ; s. 78 

—presumptions as to (see ‘‘Presumptions’’) ; ss. 79-90 

—evidence of terms of contracts, etc., reduced to form of ; ss. 91, 92 
—exclusion of evidence to explain or amend ambiguous document ; s. 93 
—exclusion of evidence against application of, to existing facts ; s. 94 
—evidence as to, in unmeaning reference to existing facts ; s. 95 

—who may give evidence of agreement varying terms of ; s. 99 
—production of, which another person having possession could refuse to produce ; s. 131 
—production/translation of ; s. 162 

—giving, as evidence, of, called for and produced on notice ; s. 163 
—l|using, as evidence, of production of which refused on notice ; s. 164 


Dying declaration ; s. 32 
Estoppel 


—when ; s. 115 
—of tenant and of licensee of person in possession ; s. 116 ` 
—of acceptor of bill of exchange, bailee or licensee ; s. 117 


Evidence [see ‘‘Oral evidence’’] 


—meaning of ; s. 3 

—may be given of facts in issue and relevant facts ; s. 5 

—what, to be given when statement forms part of a conversation, document, book, or series of 
letters or papers to be given; s. 39 

—primary ; s. 62 
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—secondary ; s. 63 
—proof of documents by primary ; s. 64 


—eases in which secondary, relating to documents may be given ; ss. 65, 66 
—of terms of contracts, grants and other dis 


b 4 positions of property reduced to form of document ; 
S. - 

—exclusion of, of oral agreement ; s. 92 

—of evidence to explain or amend ambiguous document ; s. 93 

—of evidence against application of document to existing facts ; s. 94 

—as to document in unmeaning reference to existing facts ; s. 95 

—as to application of language which can apply to one only of several person ; s. 96 


—as to application of language to one of two sets of facts, to neither of which the whole 
correctly appties ; s. 97 


—as to meaning of illegible characters, etc. ; s. 98 

—who may give, of agreement varying terms of document ; s. 99 
—as to affairs of state ; s. 123 

—privilege not waived by volunteering ; s. 128 

—judges to decide as to admissibility of ; s. 136 

—as to matters in writing ; s. 144 e J 

—to contradict answer to question testing veracity ; s. 153 

—giving, as, of document called for and produced on notice ; s. 163 
—using, as, of document production of which was refused on notice ; s. 164 
—no new trial for improper rejection of ; s. 167 

— oral (see ‘‘Oral evidence”) š 

—exclusion of (see ‘‘Exclusion of evidence”) 


Examination 


—in-chief ; s. 137 
—cross ; s. 137 
—re. ; s. 137 
—order of ; s. 138 


Examination-in-chief ; s. 137 

Fact [see also ‘‘Relevant fact” and ‘‘Fact in issue’’] 
—meaning of; s. 3 

—when proved ; s. 3 

—when disproved ; s. 3 

—when not proved ; s. 3 

—when court may presume a ; s. 4 

—when court shall presume a ; s. 4 

—when declared to be conclusive proof ; s. 4 
—judicially noticeable need not to be proved ; s. 56 
—of which court must take judicial notice ; s. 57 
—admitted need not be proved ; s. 58 

—proof of, by oral evidence ; ss. 59, 60 


Facts in issue 


—meaning of ;s. 3 ` i 
— evidence may be given of ; s. 5 


Leading questions 


—meaning of ; s. 14! 

—when, must not be asked ; s. 142 

—when, must be asked ; s. 143 

Opinion(s) 

—of exports ; s. 45 ! 

— fact bearing upon experts; s. 46 , 

— as to handwriting, when relevant ; s. 47 

— as to existence of right or custom, when relevant ; s. 48 
— as to usages, tenents, etc., when relevant ; s. 49 
—on relationship, when relevant ; s. 50 
—grounds of, when relevant ; s. si 


Oral evidence 


—must be direct ; s. 59 < 
—proof of facts by ; s. 60 
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Presumptions 


— as to genuineness of certified copies ; s. 79 

— as to documents produced as record ‘of evidence ; s. 80 i 
—as to Gazettes, newspapers, private Acts of Parliament and ai documents ; s. 81 
—as to document admissible in England without proof of seal or signature ; s. 82 
—as to maps or plans made by authority of Government ; s. 83 

—as to collections of laws and reports of decisions ; s. 84 

—as to powers-of-attorney ; s. 85 

—as to certified copies of foreign judicial records ; s, 86 

—as to books, maps and charts ; s. 87 

—as to telegraphic messages ; s. 88 

—as to due execution, etc., of documents not produced ; s. 89 

—as to documents thirty years old ; s. 90 


Proof 


—conclusive, defined ; s. 4 

—of admissions against person making them, and ni or on their behalf ; s. 21 

—of facts by oral evidence ; s. 59 

—of contents of documents s. 61 

—of documents, by primary evidence; s. 64 

—of signature and handwriting of person alleged to have signed or written document produced ; 
s. 67 

—of execution of document required by law to be attested ; s. 68 

—where no attesting witness found ; s. 69 

—when attesting witness denies the execution ; s. 71 

—of document not required by law to be attested ; s. 72. 

—comparisons of signature, etc., with others admitted or proved ; s. 73 

—of documents by production of certified copies ; s. 77 

—of other official documents ; s. 78 

—of good faith in transaction where one party is in relation to active confidence ; s. 111 

—conclusive, of legitimacy ; s. 112 

—of cession of territory ; s. 113 


Question(s) 


—leadings (see “Leading questions”) 

—lawful in cross-examination ; s. 146 

—court to decide when, shall be asked ; s. 148 

—not to be asked without reasonable grounds ; s. 149 

—indecent and scandalous; s. 151 

—intended to insult or annoy ; s. 152,- \ 

—by party to his own witness ; s. 154 ; 

—tending to corroborate evidence of relevant facts, admissible ; s. 156 
—judge’s power to put ; s. 165 | 

—power to jury or assessors to put ; s. 166 


Re-examination 


—when called ; s. 137 
—direction of ; s. 138 
—witnesses to character may be; s. 140 


Relevancy [see also ‘‘Relevant fact’’) 


—of facts ; Ch. II, ss. 5-51 

—of facts forming part of same transaction ; s. 6 

—of _ evidence for proving, in subsequent proceeding, the truth of facts stated therein ; 
S. 

—of entry in public record, made in performance of duty ; s. 35 

— of statements in maps, charts and plans ; s. 36 

—of statement as to fact of public nature, contained in certain Acts or notifications ; s. 37 

— of statement as to any law contained in law books ; s. 38 

—of certain judgments in probate, etc., jurisdiction ; s. 41 

—and effect of judgments, orders or decrees, other than those mentioned in sec. 41 ; s. 42 
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Relevant fact(s) [see also ‘‘Relevancy’’] 


—meaning of;s.3 | 

—evidence may be given of ; s. 5 

—oecasion, cause or effect of fact in issue is ; s. 7 

—motive, preparation and previous or subsequent conduct.is.; s. 8 

—facts necessary to explain or introduce relevant facts is ; s. 9 

—things said or done by conspirator in reference to common design is; s 10 

—when facts not otherwise relevant become ; s. 11 

—in suit for damages, facts tending to enable court to determine amount are ; s. 12 

—when right or custom is in question, what are ; s. 13 

—facts showing existence of state of mind, or of body or bodily feeling is ; s. 14 

—facts bearing on question whether act was accidential or intentional is ; s. 15 

—existence of course of business, when ; s. 16 

——when oral admission as to content of documents are ; s. 22 

—admission in civil cases, when ; s. 23 

—confession caused by inducement, threat or promise when not, in criminal cases ; s. 24 

= made after removal of impression caused by inducement, threat or promise; 
S. 

—confession otherwise, not to become irrelevant, because of promise of secrecy, etc. ; s. 29 

= case in which statement of given by person who is dead or cannot be found is; 
S. 

— entries made in books of account when ; s. 34 

—when previous judgment relevant to bar a second suitor trial is ; s. 40 

—when judgment, etc., other than those mentioned in secs. 40 to 4 is; s. 43 

—fraud or collusion in obtaining judgment, etc., may be proved being ; s. 44 

—when opinion as to handwriting is ; s. 47 

—when opinion as to existence of right or custom is ; s. 4 

—when opinion as to usages, tenents, etc., is ; s. 49 / 

—when opinion on relationship is ; s. 50 

—when grounds of opinion is; s. $1 

—in civil cases character to prove conduct imputed is not ; s. 52 

—in criminal cases, previous good character is; s 53 

—previous bad character not, except in reply ; s. 54 

—question tending to corroborate evidence of admissible ; s. 156 


pP 


Resgestae ; s. 6 


Savings 
—of provisions of Indian Succession Act relating to wills ; s. 100 


Witness(es) 


—proof when attesting, denies the execution ; s. 71 
—who may testify ; s. 118 
—dumb; s. 119 
—parties to civil suit and their wives and husband are competent ; s. 120 
—not to be called in 

—judges and magistrates ; s. 121 

—communications during marriage ; s. 122 

—official communications ; s. 124 

—information as to commission of offences ; s. 125 

—professional communications ; ss. 126-128 ` 

—confidential communications with legal advisers ; s. 129 
—production of title deeds of, not a party ; s. 130 — 
— not excused from answering on ground that answer will criminate ; s. 132 
—accomplice when competent ; s. 133 


—number of ; s. 134 Ma 
—order of production and examination of : s1135 — 
—examination-in-chief, cross-examination and re-examination of ; s. 137 


—person summoned to produce a document does not become a ; s. 139 
—question by party to his own ; s. 154 


—to character ; s. 140 a " 
—may be asked to give evidence as to matters in writing ; s. 144 


—may be cross-examined ; ss. 145. 146 
— when, to be compelled to answer : s. 147 
— when, compelled to answer ; s. 148 
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—impeaching credit of ; s. 155 

—-former statements of, may be proved to corroborate later testimony as to same fact ; s. 157 
—refreshing memory by ; ss. 159, 161 

—testimony to facts by ; s. 160 

—summoned to produce documents ; s. 162 

—judges power to put questions to ; s. 165 

—jury’s power to put questions to; s. 166 ’ — 


| 
| 


